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Canada's  Appeal, 

[47  Conn«cUcat.  490.] 

Khowledob  or  coarsim  of  will  by  wrrNSBS, — Dboi.abatioh8 

OF  TBSTATOB  to  PBOTB   TJNDUB   raFLDENCB. 

II  is  nol  necessary  that  a  witness  to  a  will  should  know  that  it  is  a  will.  The 
object  of  bis  B.ttestalton  is  that  he  may  be  able  to  testify  that  the  testator  put 
his  name  npon  the  identical  piece  of  paper  upon  which  be  puts  his  own. 

In  determining  whether  a  testator  has  been  induced  by  undue  influence  or 
fraud  to  execute  a.  will,  the  state  of  hts  feeliags  towards  the  persons  to  whom 
he  has  given  his  property  may  be  inquired  into,  and  upon  such  inquiry  his 
declarations  and  acts  before  and  after  the  enecution  of  the  will  may  be 
proved.  Such  declarations  and  acts  will  have  less  weight  as  they  are  remoter 
from  the  time  of  inch  execution,  but  the  juiy  are  to  determine  as  to  their 
weighL 

Evidence  that  such  declarations  had  no  foundation  in  fact  would  tend  to  show 
that  Ihey  were  not  in  fact  made,  and  that,  if  made,  they  were  not  proof  of  so 
great  a  degree  of  dislike  as  if  they  were  true. 

And  where  the  whole  record  in  the  case  was  offered  in  evidence,  not  for  the  pur- 
pose of  proving  the  facts  found  by  the  decree,  but  only  the  fact  of  the  litiga- 
tion and  the  feelings  of  the  testator,  and  the  court  instructed  the  jury  that  the 
record  was  to  be  taken  for  this  purpose  alone  and  not  as  proof  of  the  facts 
found,  it  was  held  that  the  other  party  had  no  cause  of  complaint  because  the 
decree  was  allowed  to  go  with  the  petition  to  the  jury,  though  it  had  been 
specifically  objected  ta 

Appeal  from  a  decree  of  a  oonrt  of  probate  ref naing  pro- 
bate of  a  will ;  taken  to  the  Superior  Court  in  Windham  Coun- 
ty.    The  case  was  tried  to  the  jury  before  Cabpbnteb,  J. 

The  inBtnunent  was  presented  ae  the  will  of  Erastng  Can- 
ada, late  of  Champlin  in  Windham  Connty,  deceased,  and  was 
dated  May  10th,  1878.  By  it  the  testator  gave  his  whole  prop- 
-     Vol.  I.— 1 
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ertj  to  Harlao  C&tiftda,  the  appellant,  who  was  his  son,  making 
him  alBO  Bole  tJxeE^utor.  The  will  was  not  in  the  handwriting 
of  the  teetatOK. 

Bj  a  -preTions  will,  execnted  on  the  8th  of  February,  1878, 

he  had.^en  one-fourtt  of  his  estate  to  the  appellant,  provided 

he  presented  no  claim  against  hia  estate ;  one-half  of  his  estate 

,-'to-.hiB  grandBon,  John  £.  Canada ;  fifty  dollars  to  a  nephew ; 

.'~AB'd  all  the  remainder  of  his  estate  to  his  greatgruidchildren 

-  equally ;  making  Lester  Bill,  of  Champlin,  sole  ezecator. 

The  appellees  claimed  that  the  will  of  May  10th,  1879,  was 
not  legally  execnted  as  a  will.  Also  that  if  legally  ezecnted  it 
was  obtained  by  frand  and  nndne  inflnence  practiced  upon  the 
testator  by  his  son  Harlan,  aided  by  one  Abel  Palmer,  one  of 
the  witnesses  to  the  icstrnment.  Also  that  the  testator  was 
mentally  incapable  of  making  a  will  at  the  date  of  the  instni- 
ment. 

The  appellees  offered  evidence  to  prove,  and  claimed  that 
they  had  proved,  that  Thomas  Baldwin,  whose  name  appeared 
on  the  instmment  as  a  witness,  was,  at  the  time  when  the 
same  was  executed,  very  mach  intoxicatfid ;  that  the  testator 
did  not  publish  and  declare  the  instroment  to  be  his  will ; 
that  Baldwin  was  not  informed  by  any  one  that  the  paper  was 
a  will ;  and  that  he  did  not  know  that  it  was  a  will,  but  was 
wholly  ignorant  of  its  natnre  and  character. 

Upon  this  point  the  coart  charged  the  jttry  substantially  as 
requested  by  the  appellees,  that  if  Baldwin,  from  the  effects 
of  intoxication  or  from  any  other  cause,  was  ignorant  of  the 
natnre  and  character  of  the  instrument  he  was  signing,  was 
not  informed  and  did  not  know  that  it  was  intended  as  a  will, 
bnt  ignorantly  put  his  name  to  it  merely  because  he  was  told 
to,  and  without  knowing  what  it  was,  and  not  comprehending 
the  oatore  and  character  of  the  transaction,  the  document 
was  not  legally  exeented  as  a  will.  Bat  that  if  at  the  time 
he  was  in  a  condition  to  know,  and  did  in  fact  know,  that  the 
document  he  was  witnessing  was  a  will,  although  he  may  have 
forgotten  it  soon  after,  he  was  a  competent  witness,  and  the 
paper  was  in  that  respect  legally  exeonted.  The  appellant 
excepted  to  tliis  instructioQ. 
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It  was  conceded  that  the  will  of  February  Sth,  1878,  waa 
properly  ezecnted  and  was  operative  unleea  revoked  by  the 
will  in  qnestion.  The  appellees  oSered  Mr.  Bill,  the  execator 
in  that  will,  as  a  witness,  who  testified  that  at  an  interview  on 
the  6th  day  of  Kay,  1879,  between  the  testator,  Harlan  and 
himself,  at  which  time  he  procored  the  will  of  Febmary  8th, 
Harlan  endeavored  to  persuade  the  testator  to  order  him  to 
deliver  up  the  last-named  will  to  him,  the  testator ;  but  the 
testator  refused  so  to  do,  and  directed  him.  Bill,  to  keep  the 
same. 

Bill  further  testified  that  on  the  13th  day  of  June  following 
he  had  another  interview  with  the  testator,  at  which  they  dis- 
cossed  the  provisions  of  the  will  of  Febmary  8th,  In  this 
connection  he  testified  that  the  testator  said  to  him  that  be 
did  not  know  but  that  they  had  been  putting  something  upon 
the  records  against  him,  and  requested  him  to  examine  the 
town  records  and  see;  which  he  did,  and  reported  to  tha 
testator. 

He  further  testified  that  at  this  interview  the  testator 
informed  him  that  several  years  previous  to  that  time  he  had 
signed  a  note  of  Harlan's  as  surety,  payable  to  one  Martin, 
for  $200 ;  that  he  feared  it  had  never  been  paid,  and  that 
after  his  decease  it  would  be  presented  and  allowed  against 
his  estate ;  that  he  feared  that  the  will  of  February  8th  was 
not  so  drawn  that,  if  it  was  so  allowed,  it  would  come  out  of 
Harlan's  share  as  therein  given ;  and  directed  him,  Bill,  to  see 
Martin  on  the  subject ;  which  he  did,  and  on  the  16th  day  of 
June  reported  that  there  waa  such  a  note  unpaid.  And  there- 
upon, after  considerable  discussion  as  to  the  construction  of  the 
will  in  this  regard,  the  testator  instructed  him,  if  necessary,  to 
prepare  a  codiclL  A  codicil  was  prepared,  but  the  testator  waa 
too  feeble  to  execute  it 

On  the  day  of  his  death,  June  20th,  the  testator  was  in- 
formed by  Bill  that  his  pension  papers  had  come.  He  replied, 
"  They  will  do  me  no  good  now.  Ton  will  have  to  settle  my 
estate."  And  he  informed  him  where  he  would  find  his  bank 
book  and  valnable  papers. 

To  the  admission  of  these  declarations  of  the  testator  in 
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evidence,  the  appellant  objected.  The  conrt  admitted  them 
Bolely  for  the  purpose  of  ehowing  the  condition  of  his  mind 
and  the  state  of  feeling  exiatiiig  between  himself  and  Harlan, 
and  BO  restricted  the  eridence  in  the  charge  to  the  jnry. 

The  appellees  proved  that  the  testator  declared  on  snndiy 
occasions  that  he  had  from  time  to  time  let  Harlan  have  lai^ 
sums  of  money,  amonntiug  in  all  to  about  $6,000 ;  that  Har- 
lan had  tamed  him  ont  of  doors,  and  had  compelled  him  to 
sleep  in  ontbnildings ;  that  he  had  refused  to  assist  him  in  the 
care  of  his  cattle  in  severe  cold  weather,  he  being  then  more 
than  mnety  years  of  age ;  and  that  be  had  in  various  other 
ways  treated  him  unkindly. 

To  meet  this  evidence  the  appellant  offered  to  prove  that 
those  declarations  were  not  true  in  fact.  The  appellees  ob- 
jected. The  court  ruled  that  the  declarations  were  only 
admissible  as  tending  to  prove  the  condition  of  the  testator's 
mind  and  his  feelings  toward  his  son ;  that  the  truth  or  falsity 
of  the  declarations  was  immateria]  and  collateral  to  the  issue ; 
and  rejected  the  evidence.     The  appellant  excepted. 

The  appellees  offered  in  evidence  the  files  and  record  of  a 
bill  in  chancery  brought  by  the  testator  against  his  son  Harlan 
and  his  wife,  and  tried  at  the  Angnst  term  of  the  Superior 
Court,  18T2.  The  petition  in  the  cause  was  signed  by  the 
testator  with  his  own  hand,  and  alleged  that  Harlan  had 
procured  a  deed  of  some  real  estate  to  be  conveyed  by  the 
petitioner  to  the  wife  of  Harlan  at  a  time  when  he  waa  sick 
and  unable  to  transact  business,  and  did  not  expect  to  recover, 
by  deceitfully  and  fraudulently  representing  to  him  that  he 
was  executing  a  will. 

The  record  showed  that  the  allegations  in  the  petition  were 
found  true,  and  that  a  decree  was  passed  in  favor  of  the  peti- 
tioner. This  evidence  was  offered  for  the  purpose  of  showing 
that  there  had  been  litigation  between  the  parties,  and  the  feel- 
ing of  the  testator  towards  Harlan,  and  not  for  the  purpose  of 
proving  the  truth  of  the  allegations  contained  in  the  petition, 
nor  the  fact  that  the  court  found  them  to  be  true.-  The  appel- 
lant objected  to  the  admission  of  the  evidence.  The  court 
admitted  it  only  for  the  purpose  for  which  it  was  offered. 
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Tberenpon  the  appellaat  objected  epecdficaUy  to  the  admiaeion 
of  the  decree ;  but  Uie  judge  said  he  would  not  separate  the 
decree  from  the  rest  of  the  record,  and  admitted  both.  The 
petition  was  then  read  to  the  jury,  bat  the  finding  of  the 
court  and  the  decree  were  not  read,  altliougb  formally  laid  in 
as  evidence  for  the  pnrpoBe  above  stated.  The  court  then 
stated  to  the  ooonsel,  in  the  presence  of  the  jury,  that  the 
record  was  not  received  for  the  purpose  of  proving  the  truth 
of  the  charges  contained  in  it ;  and  in  the  diarge  to  the  jury 
the  court  instructed  them  that  the  finding  of  the  ooort  and 
the  decree  paased  in  the  cause  were  not  evidence  to  prove,  or 
as  tending  to  prove,  that  Harlan  procured  the  paper  in  qaes- 
tion  to  be  executed  by  fraud. 

The  jnry  returned  a  verdict  for  the  appellees,  and  the 
appellant  moved  for  a  new  trial  for  error  in  the  rulings  and 
charge  of  the  court. 

£1  S.  Sumner  and  C  K  SearU,  in  snpport  of  the  motion. 

G.  W.  PhUUjpe  and  J.  L.  MurUer,  contra. 

Pakdeb,  J.  This  is  an  appeal  from  the  decision  of  a  court 
of  probate  refusing  probate  of  an  instrument  presented  as  the 
will  of  Erastus  Canada,  deceased.  The  jury  having  rendered 
a  verdict  for  the  appellees,  the  appellant  filed  a  motion  for  a 
new  trial. 

Upon  the  trial  the  appellees,  in  support  of  their  claim  that 
the  instrument  was  not  legally  executed  as  a  will,  oSered 
evidence  that  Thomas  Baldwin,  whose  name  appeared  on  the 
iostrument  as  a  witness,  was  at  the  time  when  it  was  executed 
very  much  intoxicated ;  that  the  testator  did  not  pablisb  and 
declare  the  instrument  to  be  his  will ;  that  Baldwin  was  not 
informed  by  any  one  that  the  paper  was  a  will,  and  that  he  did 
not  know  that  it  was,  but  was  wholly  ignorant  of  its  character. 
Upon  the  request  of  the  appellees  the  court  charged  the  jury 
that  if  Baldwin,  from  the  effects  of  intoxication,  or  from  any 
other  cause,  was  ignorant  of  the  nature  and  character  of  the 
instrument  he  was  signing,  and  was  not  informed  and  did  not 
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know  that  it  was  intended  as  a  will,  but  ignorantly  pot  bis 
name  to  it  merely  becaose  be  w^  told  to  do  bo,  witbont  com- 
prebending  tbe  natnre  and  character  of  tbe  transaction,  the 
document  waa  not  legally  executed  as  a  will.  To  ibis  charge 
the  appellant  took  exception. 

Ibe  statute  (Gen.  Statutes,  p.  369,  sec.  S)  requires  a  will  to 
be  "  in  writing,  sabscribed  by  tbe  testator,  and  attested  by 
three  witnesses,  all  of  them  subscribing  in  bis  presence  and  in 
tbe  presence  of  each  other." 

The  chaige  declares  tbe  law  to  be  that  the  signature  of  a 
testator  to  a  will  is  not  duly  attested  unless  at  the  time  of 
attestation  the  attesting  witness  knows  that  the  instnunent  is  a 
will.  This  attributes  too  mnch  meaning  to  the  word  *'  attesta- 
tion ; "  more  than  has  been  given  to  it  by  courts  which  have 
been  called  upon  to  define  it  where  used  In  similar  statutes. 

Tbe  English  statute,  prior  to  its  tnodification  by  1st  Victoria, 
sec.  9,  chap.  26,  required  wills  to  be  attested  and  subscribed  in 
the  presence  of  tbe  devisor  by  three  or  four  witnesses.  In 
Wyndham  v.  Cheiioynd,  1  Burr.  431,  Lord  Mansfield  said, 
"  Suppose  the  witnesses  honest,  bow  little  need  they  know  1 
They  do  not  know  the  contents ;  they  need  not  be  together ; 
they  need  not  see  tbe  testator  sign ;  if  be  acknowledges  his 
band  it  is  sufficient ;  they  need  not  know  that  it  is  a  wilL" 
In  Bond  v.  SetnoeU,  3  Burr.  1775,  he  bad  previously  said  that 
"  it  is  not  necessary  that  the  testator  should  declare  the  instm- 
ment  he  executed  to  be  bis  will."  In  Wright  v.  Wright,  7 
Bing.  457,  the  marginal  note  is  as  follows  :  *'  A  will  of  lands 
subscribed  by  three  witnesses  in  the  presence  and  at  the  re- 
quest of  the  testator  is  sufficiently  attested  although  none  of 
the  witnesses  saw  the  testator's  signature,  and  only  one  of  them 
knew  what  the  paper  was."  To  the  same  effect  is  White  v. 
Trustees  qf  the  British  Museum,  6  Bing.  310.  Perhaps  the 
principle  attained  to  its  highest  development  in  Trimmer  v. 
Jackson,  a  case  in  King's  Bench,  reported  in  4  Bum's  Eccl. 
Law,  3d  ed.,  lOS,  in  which  the  attestation  was  held  sufficient 
although  the  devisor,  not  content  with  withholding  the  truth 
from  the  witnesses  concerning  the  contents  or  nature  of  the 
instrument  executed,  intentionally  misled  them  by  stating  it  to 


i  by  Google 


CANADA'S  APPEAL.  7 

be  a  deed.  A  eimilar  Btatnte  has  receired  the  same  interpreta- 
tion in  MassaclitiBettB.  Dewey  t.  Dewey,  1  Met.  349  ;  Hogan 
V.  OroBvator,  10  Met,  54;  Osbom  t.  CWi,  11  Cnsh.  582; 
Nickerwih  v.  BwTc,  12  Coflli.  332  ;  TUd^nk  v.  TUden,  13  Gray, 
110,  And  we  believe  that  the  same  prindple  has  been  recog- 
nized in  other  Statee  where  the  statntoiy  requirement  is  attesta- 
tion only,  Titb  no  suggestion  as  to  publication. 

The  primary  reason  for  the  prcBence  of  the  witness  is  not 
that  he  has  known  the  testator  long  or  intimately ;  not  that  be 
is  required  to  nse  or  have  any  skill  in  detectiug  the  presence 
of  insanity  or  other  forms  of  mental  disease  or  weakness; 
not  that  he  is  to  bare  any  opportanity  for  discoTering  the 
fraudolent  scheme  which  baa  culminated  in  the  act  of  the 
testatOT.  If  the  presence  of  one  or  three  witDesses  provides 
any  degree  of  security  against  the  procurement  of  a  will  from 
a  competent  teetator  by  fraud,  or  against  the  procurement  of 
one  from  a  testator  without  mental  capacity,  it  is  an  incidental 
benefit ;  it  was  not  in  the  mind  of  the  law ;  that  only  intended 
that  the  wituesB  should  be  able,  with  a  great  degree  of  cer- 
tainty at  all  times,  possibly  at  a  great  length  of  time  after  his 
attestation,  to  testify  that  the  testator  put  hie  name  upon  the 
identical  piece  of  paper  upon  which  he  placed  his  own.  He 
identifies  the  paper  by  the  conjunction  of  the  two  signatures, 
not  the  character  of  the  contents ;  only  the  paper,  whatever 
the  contents  may  prove  to  be. 

The  appellees,  claiming  that  the  will  was  the  product  of 
fraud  practiced  and  nndue  inflnence  brought  to  bear  upon  the 
testator  by  the  appellant,  Harlan  Canada,  his  son  and  sole 
legatee  named  therein,  introduced  as  a  witness  Lester  Bill,  who 
had  been  named  as  executor  in  a  previous  wilt  executed  by  the 
testator  on  February  8th,  1878,  which  will  would  become 
operative  upon  the  non-approval  of  the  one  in  qneetion.  He 
testified  that  four  days  prior  to  the  execution  of  the  last  will 
the  appellant  endeavored  to  induce  the  testator  to  order  him, 
Bill,  then  present  with  the  first  will,  to  return  it  to  him,  the 
testetor,  and  that  the  testator  refused  so  to  do  and  directed  Bill 
to  retain  it.  He  also  testified  that  on  June  13th,  1879,  being 
about  a  month  subsequent  to  the  execution  of  the  last  will,  the 
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testator,  in  a  eoDTersatioa  with  him  concerning  the  provieions 
of  the  first  one,  said  that  he  did  not  know  bat  that  they  had 
been  potting  something  npon  the  records  against  him  and 
requested  the  witness  to  examine  the  town  records ;  and  that 
the  testator  then  told  him  that  he  had  become  surety  for  the 
appellant  npon  a  note  which  he  feared  remained  unpaid  and 
wonld  be  presented  and  allowed  as  a  claim  against  his  estate ; 
that  if  so  presented  and  allowed  he  feared  that  the  will  of 
Febraaty,  1878,  was  not  so  drawn  as  to  deduct  the  amonnt 
from  the  appellant's  share ;  and  tliat  he  requested  the  witness 
to  inquire  concerning  the  note.  The  witness  testified  that 
upon  inquiry  he  found  the  note  unpaid  and  so  informed  the 
testator.  He  also  testified  that  on  June  16tli,  1879,  after  a  dis- 
cuHfflon  between  himself  and  the  testator  as  to  the  construction 
to  be  pat  apoQ  the  first  will  so  far  forth  as  the  note  was  con- 
cerned, the  testator  instructed  him  to  prepare  a  codicil,  and 
that  he  did  prepare  one  which  failed  of  execution  by  reason  of 
the  feebleness  of  the  testator.  The  witness  also  testified  that 
four  days  later,  on  the  day  of  the  testator's  death,  he  informed 
the  latter  that  his  pension  papers  had  come ;  that  the  testator 
replied  to  him — "  They  will  do  me  no  good  now ;  you  will 
hare  to  settle  my  estate ; "  and  informed  the  witness  where  he 
would  find  his,  the  testator's,  bank  book  and  valuable  papers. 

The  appellant  objected  to  the  admission  of  these  declara- 
tions of  the  testator.  The  court  received  them  solely  for  the 
purpose  of  showing  the  condition  of  his  mind  and  the  state  of 
feeling  existing  between  himself  and  the  appellant,  and  bo  re- 
stricted the  evidence  in  the  charge  to  the  jury. 

Of  course  the  declaration  that  he  did  not  "  know  but  they 
had  been  patting  something  upon  the  records  against  him," 
and  the  request  of  the  witness  that  he  should  examine  the 
town  records,  are  not  to  be  considered  unless  it  is  proven  that 
the  appellant  is  one  of  the  persons  therein  referred  to. 

One  of  the  admitted  declarations  was  made  four  days  prior, 
the  others  within  forty  days  subsequent  to  the  execution  of  the 
last  will,  the  one  in  question.  If  the  jury  believe  that  in  the 
first  he  expressed  a  desire  that  the  first  will  should  continue  a 
living  instrument  and  become  operative  at  his  death,  and  in  the 
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otiiera  repeated  both  a  belief  that  it  would  and  a  desire  that  it 
Bhonld  be  bo,  vith  accompanying  suggestions  as  to  the  necee- 
edty  of  a  codicil  thereto,  that  it  might  epeak  his  mind  with  pre- 
cision ;  or  that  he  expressed  a  belief  that  hj  virtue  of  an 
appointment  therein  the  witness  would  be  executor  apon  his 
estate,  and  as  finch  pointed  bim  to  his  bank  book  and  other 
Tftlnable  papers ;  or  that  he  manifested  a  degree  of  anxiety  lest 
Ilia  estate  should  be  made  to  pay  the  indorsed  note,  and  the 
appellant  thereby  obtain  a  larger  share  thereof  than  be  desired 
him  to  have ;  or  that  in  the  matter  of  the  town  records  be  gave 
'  evidence  of  a  degree  of  distniBt  or  dislike  towards  him — they 
may  be  led  to  infer  that  the  testator  had  not  knowingly  put  his 
name  to  an  instmment  which  would  utterly  destroy  the  one  to 
which  he  was  striving  to  make  an  addition ;  or  that  he  had  not 
knowingly  given  the  whole  to  a  devisee  whom  be  was  striving 
to  limit  to  a  part ;  or  that  it  is  improbable  that,  in  behalf  of  the 
appellant,  he  bad  knowingly  excluded  grandchildren  and  other 
claimants  upon  his  bounty  from  any  share  in  his  estate. 

In  determining  the  questioQ  as  to  the  mental  capacity  of  a 
testator  at  the  time  of  executing  a  will  the  law  admits  proof  of 
his  words  and  acts  prior  and  subsequent  to  that  point  of  time. 
Presumably  the  mind  neither  passes  from  light  into  darkness 
nor  emerges  from  darkness  into  light  instantly ;  presumably 
neither  capacity  or  incapacity  ia  the  condition  of  a  moment 
only.  The  acta  and  words  at  and  nearest  to  the  time  of  execu- 
tion may  have  the  greater  weight  as  evidence ;  diminishing  in 
weight  as  time  lengthens  in  each  direction ;  the  jury  to  deter- 
mine when  they  cease  to  have  any.  The  same  rale  obtains  in 
determining  the  question  as  to  like  or  dislike.  There  is  no 
eiTor  in  the  reception  and  application  of  the  declarations. 

The  appellees  offered  evidence  tending  to  prove,  and  claimed 
to  have  proved,  that  on  sundry  occasions  the  testator  made 
deductions  to  the  effect  that  he  had  loaned  money  to  the 
amount  of  $6,000  to  the  appellant ;  that  the  latter  bad  turned 
him  ont  of  doors,  and  had  compelled  him  to  sleep  in  ontbuild- 
ings ;  that  he  had  refused  to  assist  him  in  the  care  of  his  cattle 
in  severe  winter  weather,  he,  the  testator,  being  more  than 
ninety  years  of  age ;  and  that  he  had  in  various  other  ways 
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treated  him  nnkiiidlj.  The  court  rejected  eridenoe  offered  by 
the  appellant  for  the  purpose  of  proving  that  the  dedarationa 
were  false. 

The  conrt  received  and  applied  this  evidence  in  part  for  the 
purpose  of  proving  the  testator's  feelings  towards  his  son.  Of 
conrse,  for  this  purpose  they  must  be  assumed  to  be  the  declar- 
ations of  a  person  in  poeeeesion  of  all  hie  mental  facolties. 
This  being  so,  proof  that  they  were  false  was  proof  that  the 
testator  knew  th^m  to  be  bo  when  he  uttered  them ;  and  to 
whatever  motive  the  jury  might  attribute  them,  they  Voold 
very  properly  fail  to  find  that  back  of  the  spoken  falsehood 
there  was  reaJly  existing  in  the  heart  of  the  teetator  that  degree 
of  hatred  towards  the  son  which  the  wrongs  and  insults,  ac- 
tnally  soffered,  would  have  engendered.  As  the  appellees  left 
the  testimony  the  words  went  to  the  jury  with  the  point  and 
sting  of  truth.  We  think  the  appellaiit  had  the  right  to  show 
that  they  were  words  only,  intentionally  false,  and  represented 
no  more  certainly  than  hatred  of  a  slight  degree — ^the  qnestion 
being  sunply  as  to  like  or  dislike  upon  the  part  of  the  father. 

Moreover,  in  another  aspect,  it  was  the  right  of  the  appel- 
lant to  prove  that  the  testator  did  not  make  the  declarations ; 
and  if  he  proves  that  he  did  not  borrow  the  money,  never 
turned  his  father  out  of  doors,  and  never  refused  him  assist- 
ance, he  has  done  much  to  render  it  improbable  that  the  father 
said  what  is  imputed  to  him.  Presumably  a  sane  father  will 
not  falsely  charge  such  conduct  upon  a  son. 

The  appellees  offered  in  evidence  the  files  and  record  of  a 
bill  in  chancery  brought  by  the  testator  against  the  appellant 
and  his  wife  in  1872.  The  testator  signed  the  petition  with  his 
own  hand ;  in  it  he  alleged  that  the  appellant  had  procured 
from  the  testator  a  deed  of  certain  real  estate  in  favor  of  his, 
the  appellant's,  wife  at  a  time  when  he,  the  teetator,  was  sick 
and  unable  to  traoBact  business,  the  appellant  deceitfully  and 
fraudulently  representing  to  the  testator  that  he  was  executing 
a  will.  The  record  showed  that  the  court  found  this  allegation 
to  be  true  and  passed  a  decree  in  favor  of  the  t«stator.  The 
petition  and  decree  were  offered  and  received  for  the  purpose 
of  showing  that  there  had  been  litigation  between  the  parties 
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and  the  feelinge  of  the  testator  towards  the  appellant,  and  not 
for  the  purpose  of  proving  the  truth  of  the  all^;atioD8,  nor 
for  the  purpose  of  proving  that  the  coort  found  them  to  be 
true.  The  petition  was  read  to  the  jury ;  the  finding  and  de- 
cree of  the  court  were  not  read,  although  formally  laid  in  as 
evidence  for  the  purpose  stated.  The  conrt  stated  to  the  coun- 
sel and  instructed  the  jury  that  the  record  was  not  received  for 
tlie  purpose  of  proving  the  troth  of  the  charges  contained  in 
the  petition,  and  that  neither  the  finding  uor  decree  were  in 
this  cause  evidence  proving  or  tending  to  prove  that  the  appel- 
lant procured  the  deed  by  fraud.  Thus  limited,  the  appellant 
has  no  occafiiou  for  objection  to  the  reception  of  the  record. 
A  new  trial  is  advised. 

In  this  opinion  the  other  judges  concurred. 


Geoboe  p.  Metoalf  and  another 


First  Parish  in  Feamingham  and  othebs. 

(128  UaiakcbniaUa,  S70.] 
Specific    leoaot. — Cohsteuction  to  oasrt    out    tbbtatob's 

INTEBT. — CoNSTECCnON   OF   TSDBT. 

A  testator  made  several  legacies  o{  nulroad  stock  to  different  peirons,  a^gregat. 
ing  less  than  the  entire  namber  of  shares  owned  by  hicn  when  he  made  his  will 
and  at  his  death.  He  gave  pecuniar;  legacies  to  some  of  the  same  persons. 
The  will  concluded  with  a  general  devise  of  "  all  the  rest,  residue,  and  remain- 
der "  of  his  property,  and  gave  his  eiecnlora  power  to  sell  any  of  his  real  or 
pcisoaal  estate  "  excepting  what  1  have  hereinbefore  disposed  of."  Httd,  that 
the  legicies  of  stock  were  specific. 

Where  the  reading  of  the  whole  will  produces  a  conviction  that  the  testator  must 
necessarily  have  an  interest  to  be  given  which  is  not  bequeathed  by  express 
and  (omul  words,  the  court  must  supply  the  effect  by  implication  lo  as  to 
catty  out  the  testator's  intention  as  far  as  passible. 
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A  bequest  of  peraonal  ptopertj  in  trust  for  th«  benefit  of  the  testator's  mfe's  sil- 
ler >□<!  her  husband  during  their  joint  lives,  she  to  receive  the  interest  on  the 
vhole  while  she  lives,  and  on  her  death  one-half  of  the  principal  Co  go  to  a 
chariuble  JnsCitation,  and  Che  interest  on  the  remaining  ha.tl  to  be  paid  to  her 
husband  during  his  life,  and  if  he  died  before  her  the  whole  principal  vras  to 
go  lo  such  institution.  Iftlii,  the  wife  having  died  before  the  husband,  that  on 
his  death  the  remaining  one-half  of  the  principal  passed  to  the  charitable  ia- 
atitution  and  not  to  the  residuar;  legatee. 

Bill  in  equity  to  constme  a  will.  Case  heard  before  Endi- 
ooTT,  J.,  and  reserved  by  Mm  for  the  full  c^urt. 

J^.  V.  Balch^  ioT  the  charitable  ioBtitattone. 

£.  B.  Soar,  for  the  residuary  devisees. 

GaAT,  0.  J.  The  testator  by  the  first  article  of  his  will  be- 
queaths to  the  First  Parish  in  Framiugham  "fifty  shares  of  the 
Btock  of  the  Pittsburg,  Fort  Wayne  and  Chicago  Railroad 
Company,"  and  also  "  the  further  sum  of  five  thousand  dollars."- 
By  the  second  article  he  bequeaths  to  the  town  of  Framing- 
ham  the  sum  of  five  hundred  dollars  and  fifty  shares  of  the 
stock  of  the  same  corporation.  By  the  third  article  he  be- 
queaths fifty  shares  of  the  same  stock  to  the  Association 
for  the  Belief  of  Aged  and  Indigent  Females,  and  by  the 
fourth  article  a  like  number  of  such  shares  to  the  Home  for 
Aged  Men,  each  of  which  is  a  corporation  established  in  Bos- 
ton. Then  follow  other  bequests,  six  of  which  are  various 
amounts  of  stock  in  the  same  corporation,  and  the  rest  are  pe- 
cuniary legacies,  as  to  one  of  which,  to  his  brother  Gardiner, 
the  testator  directs  that  it  shall  be  paid  to  the  legatee  in  Dayton 
and  Michigan  Railroad  bonds  at  par,  "  provided  I  should  be  in 
possession  of  the  same  at  the  time  of  my  decease."  The  will 
concludes  with  a  residuary  devise  and  bequest  of  "  all  the  rest, 
residue  and  remainder  of  my  property  of  every  kind,  real,  per- 
sonal and  mixed,"  to  and  for  the  benefit  of  hia  nephews  and 
nieces,  with  a  like  direction  for  the  payment  in  railroad  bonds 
of  the  portions  of  the  children  of  his  brother  Gardiner ;  and 
a  clause  empowering  Ms  executors  to  sell  and  convey  all  real 
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eetate  and  personal  property,  "  excepting  wJiat  I  have  herein- 
before disposed  of."  The  bequests  of  stock  in  the  Pittsbttrg, 
Fort  Wayne  and  Ohicago  Railroad  Company  collectively  in- 
clade  six  hundred  and  ten  shares ;  and  it  is  agreed  that  the 
testator  at  the  date  of  his  will,  and  also  at  the  time  of  his  death, 
owned  one  thonsand  and  ninety  shares  thereof. 

The  first  qnestion  presented  by  the  bill  is  whether  the  be- 
qnest  of  shares  in  the  stock  of  the  Pittabui^,  Fort  "Wayne  and 
Chicago  Eailroad  Company  are  specific  or  general.  This  de- 
pends on  the  apparent  intent  of  the  testator.  We  are  nnani- 
mooaly  of  opinion  that  his  intention  that  these  bequests  should 
be  specific  clearly  appears  upon  a  view  of  the  whole  will,  and 
especially  from  the  following  considerations :  Ist.  He  not  only 
makes  many  bequests  of  stock  in  this  corporation  and  many 
pecnniary  legacies  to  different  persons  and  institntions,  but  in 
the  first  and  in  the  second  items  of  the  will  he  makes  to  the 
Bame  legatees  beqnests  both  of  stock  and  of  money,  a  fact  much 
relied  on  by  Lord  Chancellor  Cairns  in  Kervwde  v.  Macdonald, 
L.  K.  3  Ch.  584,  as  showing  that  a  legacy  of  a  sum  invested  in 
stock  was  specific.  2d.  He  expressly  makes  the  general  lega- 
cies to  Gardiner  and  his  children  payable  in  certain  railroad 
bonds,  if  owned  by  the  testator  at  the  time  of  his  death,  and 
makes  no  such  direction  as  to  the  legacies  of  the  stock  in  ques- 
tion. 3d.  In  the  clause  empowering  the  executors  to  sell,  the 
exception  of  "  what  I  have  hereinbefore  disposed  of  "  evidently 
refers  to  his  numerous  legacies  of  this  stock,  and  not  merely  to 
the  bonds  mentioned  only  in  the  bequests  to  Gardiner  and  his 
children, 

The  testator's  intention  to  beqneath  specifically  shares  which 
he  owned  appears  to  us  to  be  much  clearer  than  in  White  v. 
Winehester,  6  Pick.  48,  in  which  the  mere  fact  of  the  testator's 
owning  stock  exactly  equal  in  amount  to  that  bequeathed  was 
held  by  this  court,  in  a  judgment  delivered  by  Mr.  Justice 
Wilde,  after  full  consideration  of  the  early  English  cases,  to 
raise  a  strong  presumption  that  the  testator  intended  to  give 
the  stock  of  which  he  was  the  owner ;  and  quite  ae  plain  as  if 
the  testator,  in  speaking  of  the  shares  bequeathed,  had  used  the 
"word  "  my,"  which  is  generally  admitted  to  be  sufficient  to 
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make  a  bequest  epecific.  -  2  Wms.  Exrs.  (6th  Am.  ed.)  1255. 
TTpon  a  careful  examkiatioQ  of  the  namerone  and  not  always 
consiBtent  cases  cited  at  the  bar,  they  do  not  appear  to  ns  to 
afford  sufficient  ground  for  a  different  conclusion. 

The  other  question  in  the  case  arises  under  the  tenth  article 
of  the  will,  which  is  as  follows :  "  I  give  and  bequeath  unto 
Geoi^  P.  Metcalf,  in  trust  and  confidence  however,  one  hun- 
dred shares  of  the  stock  of  the  Pittabarg,  Fort  Wayne  and 
Chicago  Bailroad  Company,  for  the  benefit  of  Nancy  Green, 
sister  of  my  deceased  wife,  and  William  Green,  husband  of 
said  Nancy,  for  and  during  their  natural  liree,  as  follows  : 
First,  during  tlie  life  of  said  Nancy,  the  net  income  of  the 
same  shall  be  paid  over  semi-annually  to  said  Nancy.  In  case 
said  Nancy  should  die  before  said  William,  then  at  the  decease 
of  said  Nancy  said  trustee  shall  transfer  one-half  of  said  stock 
in  equal  parts  to  said  Association  and  said  Home.  The  income 
of  the  remainder  shall  be  paid  to  said  William  as  aforesaid  dur- 
ing bis  natural  life.  Second.  In  case  the  said  William  should 
die  before  s^d  Nancy,  then  at  the  decease  of  said  Nancy,  the 
whole  of  said  stock  shall  be  transferred  in  equal  shares  to  said 
Association  and  said  Home,  and  said  trust  estate  shall  cease." 

The  eleventh  article  contains  another  bequest  in  similar 
form  in  all  respects,  except  in  putting  the  testator's  brother 
Charles  Phipps  in  place  of  Nancy  Green  and  his  wife  8o- 
phronia  Phipps  in  place  of  William  Green  ;  inserting  after  the 
words  "  her  natural  life  "  this  clause  :  "  and  at  her  decease  the 
remainder  of  said  trust  estate  shall  be  transferred  to  said  Asso- 
ciation and  said  Home  as  aforesaid;"  and  adding  at  the  end  of 
the  whole  bequest  the  following :  "  By  said  Association  and 
said  Home,  as  mentioned  in  items  10  and  11,  I  mean  and  in- 
tend the  Association  for  the  Kelief  of  Aged  and  Indigent 
Females  named  in  item  and  the  Home  for  Aged  Men  men- 
tioned in  items  3  and  4." 

Nancy  Green  having  died  before  her  husband,  and  ludf  the 
stock  mentioned  in  the  tenth  article  having  been  thereupon 
transferred  to  the  two  charitable  institutions,  the  question  is 
whether,  upon  the  subsequent  death  of  her  hoaband,  the  re- 
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maining  half  of  tlua  stock  is  likewise  to  be  tranaf erred  to  the 
charities,  or  falls  into  the  residne  of  the  testator's  estate. 

The  decision  of  this  question  doubtless  depends  upon  the 
intention  of  the  testator,  as  manifested  bj  the  words  that  he 
Las  ased,  and  an  omission  to  express  his  intention  cannot  be 
Bnpplied  by  conjecture.  But  if  a  reading  of  the  whole  will 
produce  a  conviction  that  the  testator  must  necessarily  hare  in- 
tended an  interest  to  be  given  which  is  not  bequeathed  bj  ex- 
press and  formal  words,  the  eonrt  mnst  supply  the  defect  by 
implication,  and  so  mould  the  language  of  the  testator  as  to 
carry  into  effect,  as  far  as  possible,  the  intention  which  it  is  of 
opinion  that  he  has  on  the  whole  will  sufficiently  declared. 
Jl'eraon  v.  Dodge,  23  Pick.  287;  Towns  v.  Wimiworth,  11 
Moore  P.  C.  626 ;  Abbott  v.  Middletem,  1  H.  L.  Gas.  68 ; 
Greenwood  v.  Greervwoud,  5  Ch.  D.  &54. 

In  Weston  v.  Weston,  125  Mass.  268,  for  instance,  the  testa- 
tor gave  the  residue  of  his  estate  to  trustees,  and  directed  them, 
ont  of  the  income,  to  support  his  wife  during  her  life,  and  to 
pay  annuities  to  his  two  children ;  and  upon  the  death  of  the 
wife  to  transfer  the  principal  to  the  children  in  equal  shares, 
if  they  both  survive  her,  and,  if  either  of  them  died  in  her  life- 
time without  issue,  to  transfer  the  principal  to  the  survivor ; 
and  made  no  specific  provision  for  tlie  case  of  a  child  dying  in 
the  lifetime  of  the  wife,  leaving  issue.  But  it  was  held  that 
the  title  in  half  the  principal  vested  in  each  child  immediately, 
and  upon  Its  death  leaving  issae  went  to  its  representatives,  and 
not  to  the  testator's  next  of  kin. 

In  a  case  decided  by  the  House  of  Lords  upon  the  advice  of 
Lord  Eldon  and  Lord  Kedesdale,  which  is  not  contained  in  the 
regnlar  reports,  but  of  which  we  have  full  statements  by  Lord 
St.  Leonards,  who  was  of  counsel  in  the  case,  a  devise,  which 
mentioned  estates  in  one  county  only,  was  held  by  implication 
from  other  provisions  in  the  wiU  to  include  distinct  estates  in 
another  coon^.  NwAurgh  v.  JVewburgh,  Sugden's  Law  of 
Property,  867-369 ;  s.  c  cited  7  H.  L.  Gas.  108, 109. 

Sweetinff  v.  Prideauaf,  2  Ch.  D.  413,  a  testator  devised 
£16,000  in  trust  to  invest  the  same,  and  to  pay  the  income  of 
£8,000,  part  thereof,  to  his  daughter  Ann  for  life  on  her  sep- 
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ante  receipt  and  not  Bnbj^  to  the  control  or  debts  of  lier 
husband,  and  after  her  death  to  divide  the  £8,000  among  her 
children  at  twenty-one  years  of  age ;  and  directed  his  tmatoee 
to  pay  the  income  of  the  remaining  £8,000  to  hia  daughter  Santh 
for  life  in  the  same  manner  in  every  respect  and  snbject  to   the 
same  control  as  he  had  directed  as  to  his  daughter  Ann,  it  l>euig 
his  intention  that  his  said  danghtera'  fortunes  shonld  not  be 
subject  to  the  control  or  debts  of  their  husbands ;  but  made  no 
further  provision  as  to  any  division  of  capital  among  the    cMI- 
dren  of  Sarab..  He  then  gave  to  the  same  tmsteee  a  soxn  of 
£6,000  to  invest  and  pay  the  income  to  his  son  for  life,  and  to 
divide  the  principal  among  the  son's  children,  and  gave    the 
trustees  power  to  apply  the  income  of  both  funds  for  the  main- 
tenance and  education  of   the  daughters'  and  son's  children. 
Vice-Chancellor  Hall  held  that  upon  the  death  of  Sarah  her 
children  were  entitled  by  implication  to  the  sum  of  £8,000, 
and  no  appeal  appears  to  have  been  taken  from  his  decision. 

It  is  well  settled  in  England  that  a  devise  or  bequest  to  a 
widow  for  life,  if  she  shall  not  marry,  and,  if  she  shall  many, 
then  over  to  another  person,  gives  the  remainder  to  him  if  she 
dies  unmarried.  Lvaford  v.  Cheeke,  3  Lev.  125  ;  ■  Gordon  v. 
Adolphtts,  3  Bro.  P.  C.  (2d  ed.)  306 ;  Eaton  v.  RewiU,  2  Dr. 
&  Sm.  184 ;  Brovme  v.  Hammond,  H.  R,  V.  Johns.  210 ; 
Underhm  v.  Roden,  3  Ch.  D.  494.  In  such  cases,  a  general 
intent  is  implied  to  give  the  remainder  over  after  the  death  of 
the  tenant  for  life ;  and  the  event  of  her  marrying  again  is 
treated  as  merely  qualifying  or  cutting  down  her  life  estate,  and 
not  as  prescribing  the  contingency  upon  which  the  remainder 
is  to  take  effect. 

The  tenth  article  of  the  will  before  us  begins  by  bequeath- 
ing the  stock  therein  named  in  tmst  for  the  benefit  of  the  tes- 
tator'ff  wife's  sister,  Nancy  Green,  and  her  husband,  during 
their  natural  lives ;  and  ends  by  providing  that,  if  the  husband 
shall  die  before  the  wife,  then  at  her  death  the  whole  of  the 
stock  shall  be  transferred  to  the  two  charitable  institutions  in 
equal  shares  and  the  trust  estate  shall  cease.  The  testator  thus 
clearly  manifests  his  intention  to  be  twofold :  to  create  a  trust 
for  the  benefit  of  Nancy  loid  her  husband  during  their  lives ; 
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and,  subject  to  their  eqaitable  life  estates,  to  give  the  legal  title 
in  remainder  to  the  charities.  The  proviflion  for  Nancy  is 
evidently  more  prominent  in  his  mind  than  the  provision  for 
her  hnshand ;  for  he  expressly  directs  that,  so  long  as  she  lives, 
the  whole  income  shall  be  paid  to  her, — so  that  her  husband, 
during  her  life,  will  take  nothing  but  what  she  may  choose  to 
give  him.  When  the  testator's  primary  object  of  providing  for 
her  has  been  accomplished,  he  directs,  in  the  most  explicit  and 
formal  terms,  that,  if  the  husband  is  no  longer  living,  tlie 
whole  principal  shall  go  to  the  charities.  The  intermediate 
provision  for  the  case  of  the  husband  dying  before  the  wife,  by 
which  the  testator  directs  that  in  that  event  half  of  the  princi- 
pal shall  be  at  once  transferred  to  the  charities  and  the  income 
of  the  other  half  paid  to  the  husband  during  his  life,  does  not 
appear  to  ns  to  have  been  intended  to  impair  in  any  degree 
either  of  the  two  chief  purposes  of  the  testator — the  gift  of 
the  whole  income  to  the  wife  during  her  life,  and  the  ultimate 
^ft  df  the  whole  principal  to  the  charities  ;  but  only  to  make 
a  provision  for  the  husband  during  his  life,  if  he  happens  to 
survive  the  wife,  out  of  one-half  of  tiie  income,  and  thereby  to 
postpone  the  enjoyment  by  the  charities  of  the  principal  of 
that  half. 

This  may  perhaps  be  made  more  clear  by  transposing  the 
provisions  of  this  article  of  the  will.  If  the  testator,  immedi- 
ately after  providing  that,  during  the  life  of  Nancy,  the  net  in- 
come should  be  paid  to  her,  bad  inserted  the  clause  which 
provide  that,  if  her  hosband  shall  die  before  her,  then  at  her 
death  the  whole  of  the  stock  shall  be  transferred  to  the  chari- 
ties and  the  tmst  estate  shall  cease,  and  had  followed  this  by 
the  provision  that,  if  she  shall  die  before  her  husband,  then  at 
her  death  one-half  of  the  principal  shall  be  transferred  to  the 
charities  and  the  income  of  the  other  half  be  paid  to  the  hus- 
band during  his  life,  it  conld  hardly  have  been  doubted  that  the 
whole  effect  of  this  provision  was  merely  to  postpone  the  trans- 
fer of  the  principal  and  the  termination  of  the  trust,  so  far  as 
r^;arded  one-half  of  the  fund,  until  the  death  of  the  husband. 
And  it  is  familiar  law  that  the  grammatical  construction,  or  the 
order  of  particular  sentences,  is  never  allowed  to  defeat  the 
Vol.  L— 2 
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general  intention  of  the  testator,  aa  clearlj  manifested  by  all 
the  provisions  of  the  will  t&kea  ae  a  whole. 

The  insertion,  in  the  corresponding  bequest  in  the  eleventh 
article  of  the  will,  of  an  express  direction  for  a  transfer  of  the 
second  half  of  the  principal  to  the  charities  upon  the  death  of 
the  person  entitled  to  the  income  of  that  half,  tends  rather  to 
prove  an  accidental  than  an  intentional  omission  of  such  a  direc- 
tion in  the  tenth  article. 

The  resnlt  is,  that  the  legal  effect  of  the  tenth  article  is  to 
create,  first,  an  equitable  estate  for  life  in  the  wife  in  the  whole 
fund ;  second,  an  equitable  estate  for  life  in  the  husband  in  one- 
half  of  the  fund ;  and,  third,  subject  to  these  equitable  life  es- 
tates a  vested  remainder  in  the  whole  fund  in  tlie  charities. 
This  conclusion  does  not  rest  upon  extrinsic  evidence,  nor  upon 
conjecture  ;  but  upon  a  conviction  produced  by  reading  the  will 
as  a  whole,  a  conviction  which,  as  it  seems  to  us,  can  only  be 
arvoided  by  confining  one's  self  to  a  dissection  of  the  several 
clauses,  and  to  a  separate  scrutiny  of  each  in  an  aspect  which 
Jihey  cannot  have  been  presented  to  the  mind  of  the  testator. 

Decree  accordingly. 


W.  W.  Troup  vs.  A.  J.  Rice,  et  al. 

[es  Uts^Bsippt,  2TB.] 

Pabheb  to  bill  to  sbttlb  estate. — Witsess  to  pkote  cladi 
against  estate. — llabilrrt  of  executob  fob  compouito 

INTEHBBT. — DePEECIATION  OF  ESTATE  THBOUOH    HONEST   MIS- 
TAKE  OF   EIBCtJTOB. 

Od  a  bill  to  seltle  an  estate  aail  charge  Ihe  executor  with  the  amount  of  a  note 
which  he  neglected  to  collect,  the  makers  of  such  note  are  proper  parties  de- 
fendant where  they  were  testator's  daughters,  and  cUimed  the  same  to  be  an 
■dvancemenL 

Snch  a  bill  is  not  demunable,  though  it  show  on  its  face  that  some  ol  the  debts 
dne  the  estate  were  not  collected  and  some  were  not  due,  where  it  charges  the 
executor  with  having  used  assets  of  the  estate  in  his  business,  with  a  failare  for 
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three  years  to  lile  an  inventory  or  account,  with  neglect  to  make  my  distribu- 
tion of  a  large  estate  and  with  making  false  and  contradictory  statement  of 
the  condition  of  his  trust  to  the  parties  in  interest 

Where  the  note  sought  to  be  charged  on  the  executor  had  been  given  by  his 
wife  to  deceased,  for  land  transferred  to  her  by  the  latter,  he  cannot  testify  to 
anything  occurring  in  testator's  lifetime  tending  to  invalidate  the  note,  so 
loi|g  as  he  holds  the  lands. 

An  executor  who  mingles  assets  of  the  estate  with  his  private  moneys  and  uses 
them  for  his  individual  benefit,  is  chargeable  with  compound  interest,  with  an- 
noal  rests  on  all  cash  balances  from  the  date  oF  their  accruing. 

An  honest  mistake  of  an  executor  in  retaining  railroad  stock  till  its  value  depre- 
dates will  not  justify  cbugiog  him  with  the  highest  price  at  which  such  stock 
was  sold. 

Appeal  from  the  Clianeery  Court  of  Monroe  Connty. 

Bill  filed  by  appellees  as  residuary  legatees  of  SteplieD  S, 
Ewing,  deceased,  against  W,  W.  Tronp  and  Thomas  Ewing, 
and  Snsan  Troup,  a  daughter  of  deceased,  and  the  present  wife 
of  W.  W.  Troup,  and  the  children  of  Mary  Tronp,  formerly  a 
wife  of  the  Bame  and  daughter  of  deceased,  and  others.  The 
prayer  was  for  a  settlement  of  the  estate,  and  that  the  executor 
be  charged  with  compound  interest  at  ten  per  cent,  on  the 
money  received  by  him,  that  he  be  charged  with  all  assets  that 
came  to  his  hands  or  hare  been  lost  by  him  or  hare  depreciated 
in  his  hands. 

The  following  is  the  part  of  deceased's  will  referring  to  the 
$10,000  promissory  note :  "The  balance  of  my  estate  which 
consists  at  present  in  debts  moneys  and  railroad  stocks  which 
is  to  be  eqnally  divided  between  my  children  except  Mary 
Troup  and  Sue  Troup  whti  have  already  received  more  than 
their  shares  after  paying  me  the  ten  thousand  dollars  which 
they  gave  me  their  joint  note  for  the  land  which  is  record- 
ed and  will  show  the  transaction  more  fully  they  are  not  to 
have  any  more  of  my  estate  now  on  hand." 

Defendants  interposed  a  demurrer,  which  was  overruled, 
and  on  final  hearing  a  decree  was  made  from  which  both  parties 
appeal. 

Further  facts  appear  in  the  opinion. 

Mwrphy,  SyTees  <&  Briatow,  and  ffarrie  <&  George,  for  the 
defendants. 

Houston  ds  Betfrtolds  and  Joaiah  Patterson,  for  plaintifEs. 
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Chai-mebs,  J.,  delivered  the  opinion  of  the  court, 

The  primary  object  of  the  bill  was  to  force  a  final  Bettle- 
ment,  and,  as  a  necessaiy  part  of  such  settlement,  to  make  the 
execDtor  liable  for  the  $10,000  note  executed  by  his  first  and 
second  wife,  ae  part  of  the  assete  of  the  estate.  There  was 
added  a  prayer  for  partial  distribution,  in  case  a  final  settlement 
should  he  found  impossible.  There  was  nothing  incoosistent  in 
these  prayers,  nor  was  the  bill  thereby  rendered  demurrable. 
Neither  was  it  demurrable  as  a  bill  for  final  settlement,  though 
it  showed  upon  its  face  that  some  of  the  notes  due  the  estate 
were  uncollected,  and  one  of  them  not  dne. 

It  charged  that  the  executor  had  converted  the  entire  estate 
to  his  own  use ;  had  embarked  its  assets  in  bis  private  business  ; 
had  failed  for  three  years  to  return  an  inventory  or  annual 
account ;  had  refused  to  make  partial  distribution  of  the  large 
amount  of  money  in  his  hands ;  and  had  made  false,  contradio- 
tory,  and  evasive  statements  to  the  legatees,  of  the  condition  of 
the  estate,  with  the  fraudulent  design  and  purpose  of  forcing 
tbem  to  sell  their  interest  to  himself.  Pacts  like  these,  if 
established,  would  justify  the  court  in  chai^ng  him  with  the 
entire  assets  of  the  estate,  whether  collected  or  not,  and  in 
decreeing  a  final  settlement  on  that  basis.  Cole  v.  Lake,  27 
Miss.  768 ;  Allison  v.  Abrarm,  40  Miss.  748. 

Neither  was  the  bill  demurrable  for  improper  joinder  of 
parties  by  reason  of  the  makers  of  the  $10,000  note  being 
made  defendants.  They  were  not  necessary — bnt  neither  were 
they  improper — parties. 

The  bill  charged  that  said  note  constitated  a  part  of  the 
assets  of  the  estate,  but  averred  that  the  makers  of  it,  who 
were  daughters  of  the  testator,  and  successively  wives  of  the 
executor,  claimed  that  it  had  been  given  only  as  evidencing  an 
advancement  made  by  the  testator  in  his  life-time,  and  that  it 
was  not  intended  to  be  obligatory,  as  imposing  a  debt  upon  the 
signers.  Complainants  charged  that  the  last  will  and  testament 
of  the  testator  negatived  the  theory  of  an  advancement,  but 
that  the  makers  of  the  note  and  the  executors  claimed  that  the 
will  supported  such  theory.  Seeking,  as  the  bill  did,  to  chai^ 
the  note  as  assets  of  the  estate  against  the  executor,  and  there- 
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by  involving  a  constmction  of  the  will,  it  was  not  improper  to 
join  the  makers  of  the  note  as  defendants.  They  do  not  stand 
npon  the  footing  of  ordinary  debtors.  If  the  executor  was  to 
be  charged  with  the  note,  it  was  well  for  him  that  the  makers 
of  it  should  be  joined  as  parties,  so  that  the  decision  might  be 
binding  npon  them.     The  demnirers  were  properly  overruled. 

The  execntor  was  incompetent,  as  a  witness,  to  detail  any- 
thing occurring  between  himself  and  the  testator,  in  the  life- 
time of  the  latter.  He  was  tenant  by  the  curtesy  of  his  de- 
ceased wife  (one  of  the  makers  of  the  note)  in  the  lands  for 
which  the  note  had  been  executed,  and  thereby  directly  inter- 
ested in  defeating  its  collection.  Whether  his  wife  had  the 
legal  capacity  to  execute  the  note  or  not,  he  could  not  hold  the 
lands  and  refuse  to  pay  it  The  attempt  by  the  bill  was  to 
chai^  him  personally  with  this  note  as  assets  which  he  had 
failed  and  refused  to  collect.  He  avers  in  hia  answer  his  will- 
ingness to  pay  it  if  it  be  held  to  be  assets.  Manifestly,  then, 
he  is  an  interested,  and  therefore  incompetent,  witness  to  show 
its  invalidity,  by  testifying  to  matters  occnrriug  in  the  life-time 
of  the  testator.  He  was  competent  to  testify  in  relation  to  the 
grave  charges  of  fraud  preferred  against  him  by  the  bill,  and 
supported  by  the  testimony  of  his  co-executor,  but  he  failed  to 
allude  to  them  in  bis  deposition. 

We  think  that  the  language  of  the  will,  in  relation  to  the 
$10,000  note,  is  too  plain  to  admit  of  construction.  It  is 
awkwardly  and  ungrammatically  expressed,  and  the  sentence  is 
written  without  punctuation  markB,.but  it  explicitly  declares 
that  the  note  is  to  be  paid,  and  that  the  makers  of  it  shall 
receive  no  part  of  the  estate,  becatise,  even  after  they  have  paid 
it,  they  will  have  received  more  than  their  share,  by  reason  of 
the  «xcesB  of  value  of  the  property,  for  which  the  note  was 
executed,  over  the  price  to  be  paid.  No  punctuation  marks, 
nor  construction,  can  make  the  will  speak  any  other  meaning. 
To  make  it  mean  other  than  this  is  not  to  construe,  but  to  de- 
stroy, the  language.  Neither  does  a  careful  consideration  of 
all  the  competent  proof  taken  with  a  view  of  throwing  light 
upon  the  will  satisfy  us  that  the  testator  intended  to  convey  a 
different  meaning.     Undoubtedly  he  was  anxious  to  provide  for 
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hie  joungeet  daughter,  Sosan,  but  he  could  not  hare  iutended 
to  make  her  fully  equal  with  the  other  children,  charging  the 
others  in  full  with  what  tliej  had  theretofore  received  in  slaves, 
because,  by  the  same  deed,  an  eqnal  amount  o£  property  wiks 
conveyed  to  Mary  and  to  Susan,  whereaa  the  former  had  previ- 
ously been  advanced  $12,000  or  |15,000  in  excess  of  the  latter. 
"We  think  that  the  weight  of  the  evidence  points  to  the  conclu- 
sion that  the  testator,  who  is  shown  to  have  been  anxious  to 
make  provision  for  bis  youngest  daughter,  Susan,  thonght  that, 
having  a  short  time  before  given  her  cotton  to  the  amount  of 
$5,300,  he  satisfactorily  accomplished  his  design  in  selling  to 
her,  for  $5,000,  a  half-interest  in  a  plantation  worth  $25,000, 
exclusive  of  the  personal  property  given  with  it.  Certainly 
this  accords  with  the  language  of  the  will. 

We  think  that  no  Injnstice,  in  any  respect,  was  done  the 
executor  by  the  decree  below. 

The  cross-appeal  presents  for  review  the  action  of  the  court 
below  in  the  allowance  of  commissions  to  the  executor,  the 
failure  to  hold  him  accountable  for  interest,  and  to  chai^  him 
with  the  highest  market  value  of  certain  railroad  stock  which 
he  had  permitted  to  depreciate  upon  his  hands,  and  the  allow- 
ance to  him  of  fees  paid  attorneys.  It  is  insisted  that  there 
was  proof  of  such  fraudulent  conduct  on  the  part  of  the  execu- 
tor as  should  have  deprived  him  of  all  commissions,  and  sub- 
jected him  to  compound  interest  at  the  highest  legal  rate.  The 
charges  of  fraud  contained  in  the  unsworn  bill,  and  denied  by 
the  sworn  answer,  are  sustained  only  by  a  single  witness.  They 
cannot,  therefore,  be  said  to  have  been  established. 

While  we  do  not  think  he  should  have  been  denied  com- 
missions, we  think  that  he  should  have  been  charged  with  com- 
pound interest — that  is  to  say,  interest  at  six  per  cent.,  with 
annual  rests,  on  aU  cash  balances  from  the  date  of  their  accrual, 
excluding  the  $24,000,  which  he  is  shown  to  have  set  apart  and 
kept  separate.  The  balance  of  the  assets  he  mingled  with  and 
used  as  his  own,  and  so  far  from  its  being  true,  as  claimed  by 
him,  that  ho  always  had  money  on  hand  sufficient  to  respond  to 
all  possible  demands,  it  is  shown  that  he  was  frequently  over- 
checked  in  bank  and  with  his  conamiasion  merchants.    It  is 
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ehown,  ako,  that  dnring  his  executorship  he  has  bought  six 
plaatations  or  tracts  of  laud,  aggregatJng  more  than  |30,000  in 
the  prices  paid.  The  circumstances  raise  the  strong  presump- 
tion that  they  were  bought,  in  part  at  least,  with  money  of  the 
estate,  or  with  the  profits  which  that  money  enabled  hira  to 
make  in  his  bnsiness,  and  bring  him  fully  within  the  rule 
annonnced  in  Crowded  v.  ShacJdeford,  35  Miss.  324 :  "  Where 
a  trostee  uses  the  trust  fund  for  his  own  benefit,  and  has  made, 
or  there  is  ground  to  infer  that  he  has  made,  a  profit,  the  cestui 
que  truet  may  elect  to  take  the  profits,  or  the  principal  with 
compound  interest." 

There  is  no  denial  here  that  the  executor  used  the  funds  of 
the  estate  as  his  own.  The  grounds  for  believing  that  he  has 
made  a  profit  by  bo  doing  are  at  least  as  strong  as  in  the  case  of 
Or<noder  v.  ShackUford,  supra. 

The  refusal  to  charge  him  with  the  highest  market  price  for 
the  railroad  stock  was  correct  He  retained  it  under  an  honest 
mistake  of  judgment,  shared  in  by  many  men  of  experience 
and  prudence. 

With  regard  to  the  lawyer's  fees,  we  are  left  in  doubt  as  to 
the  nature  of  the  services  for  which  they  were  paid.  The 
executor  should  be  allowed  credit  for  those  only  properly  paid 
in  prosecuting  or  defending  suits  by  or  against  the  estate,  ex- 
cepting those  paid  in  this  litigation. 

Decree  reversed  at  executor's  cost,  and  cause  remanded, 
with  instructions  that  the  account  be  restated  iu  accordance 
with  the  views  here  annonnced. 


Time  allowed  exeentors  to  make  InTeBtments.— A  reaaonable  time 
ie  allowed  an  executor  or  administrator  after  be  qualifies,  in  which  to  collect 
the  BBsels  of  the  estate.  During  this  time  he  la  not  chargeable  with  inter- 
eet.    There  is  no  fixed  limitation  of  general  acceptation. 

In  Hianssippl,  Qeoi^a,  Fennsjlvania  and  New  York  one  year  is  allowed. 
Anderson  v.  Gregg,  44  Miss.  ITO ;  Allen  r.  Hardee,  80  Qa.  463  ;  Fox  ▼.  WU- 
cocka,  1  Binn.  IM. 

In  Marjland  thirteen  months  has  l»en  allowed.  Owynn  v.  Dorsej,  4 
QU]  &  3.  458. 

This  exemption  from  interest  must  be  taken  with  the  quaiiflcation  that, 
if  during  the  interval  the  executor  or  administrator  has  made  Interest  or 
proBt  OD  the  funds  in  his  hands,  either  by  investing  them  In  a  legal  manner. 
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or  by  loaning  tbem,  or  ueing  thorn  in  his  personal  bnsineaB,  he  will  be  charged 
with  simple  or  compound  Interest,  as  the  drcumBtoncea  may  warrant. 

Having  collected  assets,  it  is  his  duty  to  iavest  them  until  he  can  dis- 
tribute them  as  required  bj  Ibe  will  or  hj  the  statutes  governing  the  case. 
The  general  rule  requires  that  interest  must  be  earned  or  an  actual  dlstrlbn- 
tlon  made.  A  failure  to  invest  or  diatribule  funds  within  a  reasonable  time 
after  Uidr  receipt  Is  punishable  with  a  charge  of  simple  interest.  Flintham's 
Appeal,  11  a  &  R.  16  ;  Fox  v.  Wilcocks,  1  Blnn.  IH  ;  De  Pefster  v.  Clark- 
son,  2  Wend.  77  ;  dilmsn  v.  Oilman.  3  Lane.  1  ;  Btepbene  v.  Von  Buren,  1 
Paige,  470  ;  Brandon  v.  Hoggatt,  83  Miss.  835 :  Walker  t.  Bynum,  4  Deas- 
aSB  i  Benson  v.  Bruce.  Id.  404 ;  Amett  v.  Linney,  1  Dev.  869  ;  Fitcb  v. 
Huntingdon,  Kirby,  38  ;  Adams  v.  Bpaulding,  12  Conn,  360  ;  King  v,  Berrj, 
2  Oreen  Ch.  361  ;  Carter  v.  Cutting,  G  Hunt.  Ta.  323  ;  Liglit's  Appeal,  24 
Pa.  St.  180  ;  Cook  v.  Irwin,  7  Ohio  St.  33 ;  Thompson  t.  Sanders,  6  J.  J, 
Marsh.  M  ;  Vance  t.  Vaace,  G  Mon.  531 ;  Overstreet  t.  Potts,  4  Dana,  18V. 

In  determining  what  is  a  reasonable  time  to  allow  for  tbe  making  of 
investmenta,  the  court  will  look  at  tbe  drcumstances  of  each  case.  Bar- 
ney V.  Saunders,  16  How.  tJ.  8.  643, 

In  the  absence  of  special  circumstances  six  months  are  allowed.  King  v. 
Berry,  2  Green  Ch.  261  ;  Voorhees  v.  Btoothoff,  6  Halrt.  145;  Frey  v.  Frey, 
17  N.  J.  Eq.  71 ;  Dunscomb  v.  Dunscomb,  1  Johns.  Cb.  508  ;  De  Peysler  v. 
Clarkson,  2  Wend.  77;  Haleteaid  v,  Hjmao,  8  Bradf.  426  ;  Scliieffelin  v. 
Stewart.  1  Johns.  Cb.  620  ;  Worrell's  Appeal,  22  Pa.  Bt.  44 

Wbere  the  Investment  is  to  be  made  in  public  securities,  which  can  at  all 
times  be  obtained  in  the  market,  thirty  days  Is  a  reasonable  time  to  require 
such  investment  to  be  made.    Oilman  t.  Gllman,  2  Lans.  1. 

Duty  to  make  Interest* — An  executor  may,  however,  retail  in  hia 
hands  without  liability  for  interest,  funds  of  tbe  eatate  where  tbe  exigendes 
of  the  administration  render  the  present  command  of  money  neceasaiy  to 
meet  growing  demands,  fir  to  fulfill  contracts,  or  to  meet  demands  in  suit  or 
generally  to  meet  liabilities  of  an  indefinite  character.  In  all  such  Instances 
his  action  will  be  subject  to  dose  scrutiny  by  the  court,  and  bis  exemption 
from  Interest  will  not  be  extended  to  any  greater  sum  than  would  have  been 
reserved  by  a  prudent  man  of  budness  habits  under  the  particular  dream- 
stances  of  the  case.  Lloyd's  Estate.  82  Pa.  Bt.  148;  Pace  v.  Bnrton,  1  Mc- 
Cord  Ch.  247;  Spraill  v.  Cannon,  3  Dev,  &  B.  Eq.  400;  Dosten  v.  Arnold, 
60  Oa,  816^ 

In  such  cases  the  executor  may  apply  to  the  court  for  directions,  but  Ite 
action  may  not  always  shield  him  from  a  liability  ta  make  Interest  Lyles 
V.  Hatton,  6  0111  &  3.  133;  Monteith  v,  Baltimore  Assn.  31  Md.  438. 

Where  tbe  funds  held  are  to  meet  legacies,  payable  to  adult  hein  who 
are  entiUed  to  demand  payment  at  any  moment,  the  executor  is  not  bound 
to  put  them  out  at  interest  unless  explicitly  directed  to  do  so  by  tbe  will. 
Jacob  V.  Emmet.  11  Puige,  143  ;  Lake  v.  Park,  19  N.  J.  Law,  108. 

An  executor  must  satisfy  himself  that  be  is  paying  a  legacy  to  the  party 
intended  to  receive  It,  but  it  has  been  held  that  where  be  admits  the  posses- 
sion of  the  amount  of  the  legacy  and  the  only  issue  Is  one  as  to  Identity  of 
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differeDt  claimaote,  the  ezecntor  should  Invest  the  fund  till  that  question  is 
setUed,  or  pny  It  into  court.  Thomas  t.  Frederick  Co.  School,  9  0111  &  i. 
115 ;  Duiucomb  t.  Doutcomb,  1  Johns.  Ch.  608  :  but  see  Lake  v.  Park,  19 
».  J.  Law,  108. 

If  the  executor  withdraws  productive  funds  to  pay  legacies  before  thef 
ore  due,  he  will  be  charged  in  favor  of  reriduaiy  legatees  with  Interest  from 
the  time  of  such  payment  to  the  time  when  the  legacies  should  have  been 
p^  in  due  course  of  administraUon.    Hcaoskey  v.  Reld.  4  Bradf .  SS4 

If  the  executor  lender  the  amount  of  a  legacy  or  distributive  share  to  the 
proper  person  and  he  refuse  to  either  accept  or  reject  it,  be  csuuot  subse- 
qnentlf  call  upon  the  executor  for  Interest.  Hlckle  y.  Cross,  10  Hd.  863  ; 
UcAllisler  v.  Brice,  HcHullin  Eq.  27S. 

The  funds  should  be  kept  at  Interest  during  accounting  proceedings, 
eepedallf  if  there  is  aoy  contest.  Hsskin  v.  Teller,  8  Redf.  814  ;  Toung  v. 
Brash,  88  Barb.  2U;  Bruno's  Appeal,  G7  Pa.  8L  40 ;  Evans  Estate,  3  Weekly, 
N.  C.  887. 

The  duty  to  invest  continues  after  a  partial  settlement  of  accounts  If  the 
balance  on  hand  Is  not  held  subject  to  immediate  demands.  Bile's  Appeal, 
24  Pa.  St.  885.' 

Under  Pennsylvania  practice,  a  decree  settling  an  executor's  accounts 
and  adjudging  a  balance  against  blm  bears  interest  from  the  date  of  its 
entry,  like  a  money  judgment    Wlthcr's  Appeal,  IS  Pa.  Bt  101. 

^  Alabama,  a  statute,  since  incorporated  Into  the  code,  provides  in 
effect  that  executors  and  admlnlstratois  are  prima  faeU  chargeable  with  in- 
terest upon  all  funds  received  until  disbursed,  and  must  discbarge  themselves 
by  denying  under  oath  any  use  of  the  funds.  This  denial  must  be  overcome 
by  proof  on  the  part  of  the  contestant.  Evidence  showing  that  the  executor 
or  administrator  has  used  the  funds  for  his  private  purpose  or  for  an  illegal 
purpose,  or  that  he  has  allowed  them  to  rem^n  unemployed  during  an 
unreasonable  length  of  time,  will  subject  him  to  interest.  Parker  v,  McQahn, 
II  Ala.  521;  King  v.  Cabinees,  13  Ala.  598.  Creelisa  v.  Hinklc,  IT  Ala.  4SB; 
Hollis  r.  Caugbmsn,  23  Id.  478 ;  Farmer  v.  Farmer,  26  Id.  671 ;  Pearson  v. 
Dairington,  83  Id.  227. 

Dse  of  estate  moneys  In  personal  business— Where  the  esecuiot  or 
administrator  has  used  the  estate  moneys  In  bis  own  business  adventures, 
he  is  liable  either  to  proSta  or  interest  at  the  election  of  his  eatitit  gut  trust. 
Profits.  If  the  investment  is  successful ;  interest,  if  it  Is  disastrous.  The  law 
docs  not  permit  a  trustee  to  make  profit  out  of  hie  truet  estate.  Weir  v.  Weir, 
S  B.  Moo.  «4S;  Norris*  Appeal,  71  Pa.  St.  100;  Barney  v.  Saunders,  16  How. 
n.  8.546;  Eatatectf  Holbert,  89Cal.  697;  Hanuahs  v.  Bumahs,  68  N.  Y.  <lia 

Sucli  action,  being  a  gross  violation  of  duty,  is  genetally  held  to  be  pun- 
ishable with  compound  interest,  calculated  with  annual  reels,  any  payments 
made  by  the  executor  being  credited  as  if  made  by  him  first  from  Interest 
and  then  from  principal.  Rowan  v.  Ellpatrick,  14  III.  1 ;  Whitney  v.  Ped- 
dicoid,  63  Id.  349  ;  HcEnlght  v.  Walsh.  38  N.  J.  Eq.  18«:  a  o.  24  Id.  408  ; 
Lathrop  v.  Bmalley,  28  N.  J.  Eq.  192  ;  Johnson  v.  Hedrlck,  28  Ind.  129  ; 
Peyton  v.  Smith,  2  Dev.  &  B.  Eq.  S2S  ■   Swlndall  v.  Swindall,  8  Ired.  Eq. 
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385  ;  Torbet  t.  McReynoIds,  i  Humph.  910  ;  B&Isted  t.  HTtn&n,  B  Bradf. 
426  ;  Schieffelin  t.  Btewart,  1  Johns.  Ch.  620;  QsralM  v,  OarnlsB,  1  Edw. 
Ch.  126;  Spear  v.  Tiukbam,  2  Barb.  Cb.  211 :  Hendenon  v.  BeQdenoa.  68 
Ala.  SSa;  Crovder  t.  Bhackleford,  85  Miaa.  827;  Brandon  t.  HoggMt,  82 
Id.  SSI. 

Rate  of  interest  charged.— In  Pennfiylrania,  under  a  statute  providing 
that  the  rate  of  Intereal  to  be  paid  by  executors  shall  be  fixed  by  tlie  Orphans 
Court,  not  exceeding  the  legal  rate  for  the  time  being,  the  courts  refuse  to 
award  anything  but  simple  interest    Morris'  AppenI,  71  Pa.  St.  IM. 

Compound  interest  luis  been  awarded  under  a  Missouri  statute,  giving 
the  court  an  equitable  control  in  making  executors  account  for  interest,  and 
declaring  tliat  they  are  chargeable  if  they  lend  the  money  of  the  deceased 
or  use  it  for  their  own  private  purposes.  Revised  Statutes  of  187B,  §g  281, 
282  :  In  re  Davis,  62  Mo.  450  ;  Williams  v.  Pcttigrcw,  Id.  MO. 

In  some  cases  the  right  to  compound  interest,  under  Ilie  circumstances 
above  stated,  is  denied,  and  in  others  it  does  not  seem  to  tiave  been  advanced 
by  counsel.  Casson  v.  Casson,  81  Miss.  S06  ;  Anderson  v.  Gregg,  44  Id- 
170  ;  Powell  v.  Cooper,  42  Id.  221  ;  Paine  v.  Paulk,  89  He.  15  ;  Brown  v. 
Vlnyard,  B^ey  £q.  460  ;  Eellert  v.  Rathbun,  4  Paige,  102;  Estaleof  Hood, 
1  Tucker,  896  ;  Manning  v.  Manning,  1  Johns  Ch.  027. 

It  is  the  duty  of  an  executor  to  follow  the  directions  of  his  testator's  will. 
If  that  instrument  direct  investments  in  a  particular  manner,  tbey  must  be 
made  if  practicable;  if  not,  still  the  duly  remains  in  the  executor  of  invest- 
ing according  to  the  rules  of  law  and  as  a  man  of  ordinary  prudence  would 
do.  His  failure  to  follow  this  course  is  visited  with  compound  interest  at 
annual  rests.  Hougli  v.  Harvey,  71  111.  72  ;  Elliott  v.  Bparrell,  114  Moss. 
404  ;  Bowles  v.  Drayton,  1  Dessau,  469  ;  Clemens  v.  Caldwell,  7  B.  Moo. 
171 ;  Black  v.  Blakely,  2  McCord  Cb.  1 ;  Wri^t  v.  Wright,  2  Id.  194  ; 
Salisbury  v.  Colt,  37  N.  J.  Eq.  493  ;  DiaenderSer  t.  Winder,  8  Gill  A  J. 
811 ;  Oilman  v.  Oilman,  S  Lane.  1. 

Thus,  where  a  testator  directed  his  estate  to  be  sold  on  certain  terms  of 
credit,  and  the  proceeds  invested  ia  stock  and  accumulated  for  minors,  and 
the  executors  sold  the  estate  but  made  no  investment  or  accounting,  they 
were  charged  with  the  amount  of  the  sole  and  interest  from  the  expiration 
of  the  credit,  calculated  vrith  annual  rests.  Edmonds  v.  Crenstiaw,  Har- 
per's Eq.  324. 

If  there  is  a  disagreement  amongst  several  executors  as  to  the  practicability 
or  mode  of  carrying  out  the  testator's  directions,  it  is  their  duty  to  apply  to 
the  court  for  instructions  or  they  will  be  charged  at  least  simple  interest. 
Holcombe  v.  Hblcombe,  13  N.  J.  Eq.  418. 

It  lies  on  the  executor  to  show  what  he  has  done  with  the  estata  funds, 
and  if  he  refuses  to  produce  his  booice  or  show  how  he  lios  disposed  of  the 
moneys  in  his  hands,  or  if  his  explanations  are  vague  and  unsatisfactory,  the 
presumption  will  be  made  by  the  court  tliat  he  has  used  the  funds  for  his 
own  purposes.  Fox  v.  Wilcocks,  I  Binn.  194;  Hasler  v.  Hasler,  1  Bradf. 
248;  Finch  v.  Rayland,  3  Dev.  187, 143;  Nixon  v.  Nixon,  8  Dana  (Ky.),  S ; 
Weir  V.  Weir,  8  B.  Mon.  640. 
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If  execnton  mak«  inTestments  of  »  character  not  recogtuMd  bj  thrir 
teststor'a  will  or  bj  tbe  general  roles  of  law,  they  will  be  charged  with  the 
aouiB  BO  iDveated  and  intereHt  thereon  to  be  computed  with  annual  resU. 
King  V.  T&lbot,  40  N.  T.  78 ;  Adair  v.  Brimmer,  74  N.  T.  689. 

In  New  Jereey,  a  neglect  to  invest  la  punishable  with  luterett  at  the  full 
legal  rate.  The  practice  of  TuylDg  the  rate  of  intereston  equitable  principles 
ia  not  followed.    Frey  t.  Tkj,  17  N.  J.  Eq.  71. 

In  New  York,  the  rule  as  laid  down  In  King  t.  Talbot,  40  N.  Y.  76,  end 
followed  Id  Adair  v.  Brimmer,  74  Id.  6SS,  5S3,  Is  as  fotlows:  "  Where  the 
failure  of  a  trustee  in  bis  duty  is  willful  or  characterized  bj  bad  faith,  the 
bighest  rate  of  interest  sliould  be  Imposed.  But  where  good  bdth  and  honest 
mistake  concur,  the  rate  of  interest  rests  in  a  discretion,  that  permits  the 
congideratlon  of  all  the  circumstances,  which  show  that  substantial  Justice 
can  be  done  to  the  eettui  que  t7-u«t  bj  allowing  a  less  rate." 

If  the  executor  show  that  the  funds  earned  interest  but  at  a  rste  less  than 
the  extreme  legal  rote,  then  it  lies  on  the  partj  objecting  to  his  accounts  to 
show  that  a  greater  rate  than  the  one  actually  received  could  have  been 
earned  by  the  exercise  of  proper  diligence.  Shuttleworth  t.  Winter,  55  N. 
T.  624;  lAUsing  v.  I^nsing,  44  Barb.  162. 

Where  the  funds  are  required  to  be  kept  on  call  as  pending  and  account- 
ing the  ral«  fixed  by  trust  companies,  in  the  case  cited,  four  per  cent,  will 
be  allowed.    Harkin  v.  Teller,  8  Bedf,  816. 

In  Missouri  there  is  a  statute  empowering  the  court  to  award  Interest  on 
equitable  principles.    Revised  Statutes  of  1879,  §  231. 


Mary  L  Simpson  and  otiibbs 

vs. 

John  B.  Cook  and  othees. 

[£4  Minnesota,  IBO.] 

SCSPEN8I0N  OP  POWER  OF  AilENATION  OF  HEAL    ESTATE. INSTRU- 
MENT   OF    BDBPEN8ION   CONHTBUED. WhES   TRUST   DOES   NOT 

VVpI  IS   CO-EIECDTOE. WhEN    DECREE    OF   PROBATE  COURT 

CANNOT  BE   QUESTIONED   COLLATERALLY. 

The  absolule  power  of  alienation  of  real  estate  may  be  suspended  during  the 
minority  o(  a  minor,  inilicated  \a  the  instrument  creating  the  suspension, 
and,  in  such  case,  the  suspension  wilt  cease  with  the  death  of  (he  minor  before 
coming  to  majority. 
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A  teaUEor,  who  died  leaving  five  minor  children,  devised  hia  real  estate  ia   trust 
to  collect  the  rents  and  profits,  and  apply  them  to  the  support  of  his  widoir, 

and  the  support  and  education  of  his  children,  with  power  in  the  trustee  to 
sell  a  designated  part,  the  will  containing  these  clauses  :  "  It  is  my  desire  tliat 
no  division  of  the  balance  of  my  real  estate  shall  be  made  amongst  my  chil- 
dren until  the  youngest  child  shall  become  of  lawful  age.  *  •  *  '^Vhen 
my  youngest  child  shall  become  of  lawful  age,  all  the  rest  and  residue  of  mj 
real  estate  and  personal  property,  wheresoever  situated,  shall  be  equally  divid- 
ed between  my  said  wife  and  our  children,  share  and  share  alike."  etc.  ffeld, 
that  by  the  words  "  youngest  child,"  is  meant  not  the  youngest  child  which 
shall  live  to  majority,  but  the  youngest  child  living  when  the  will  took  effect 
at  the  death  of  the  testator;  that  the  suspension  of  the  power  of  alienation 
depended  on  the  minority  o(  such  child,  and  would  terminate  on  such  child 
coming  of  age,  or  at  his  death  before  coming  of  age,  and  that  such  suspensi<m 
is  valid. 

The  n>il)  nominated  O.  as  executor,  and  then  provided  for  certain  trusts  to  be 
executed  by  "  said  executor,"  without  any  words  to  show  an  intention  thai  the 
trust  shonid  vest  in  any  other  person  who  might  be  appointed  executor.  Held, 
that  the  trust  vested  in  O.,  and  not  in  the  office  of  executor,  and  that  a  codicil 
added  to  the  will  in  these  words,  "  I  hereby  nominate  and  appoint  John  B. 
Cook,  of  the  city  of  St.  Paul,  as  a  co-execulor  of  said  will,  and  desire  that  the 
said  Harvey  Officer  and  John  B.  Cook  may  be  appointed  as  executors  of  the 
said  last  will  and  testament,"  does  not  make  Cook  a  co-tnistee  with  Officer  in 
the  trusts  created  by  the  will. 

A  decree  of  the  probate  court  having  jurisdiction  of  the  estate,  dischaiging  an 
executor,  cannot  be  questioned  collaterally,  even  though  the  decree  state  a 
reason  for  the  discharge,  which  is  not.  under  the  statute,  cause  for  discharge. 

Appeal  by  plaintiffs  from  the  jadgmeat  of  the  district 
ooort  of  Hamsey  (Muntj,  upon  an  at^ion  tried  before  SmoKS, 
J.,  witliout  a  jury. 

8.  L.  Pierce,  for  appellanta. 

Sigdowy  Flandrmi  dh  Clarke,  and  Geo.  L.  d)  Chtu.  K. 
Otis  and  T.  R.  Huddleaton,  for  reapondente. 

GiLFBLLAN,  C.  J.  Tlufl  is  an  action  to  act  aside  a  convey- 
ance of  real  estate  made  by  the  defendant  Officer  to  the  defend- 
ant Cook,  and  a  mortgage  made  by  Coot  to  the  defendant 
Griggs ;  to  have  the  provisions  of  a  will  constmed,  so  far  as 
they  relate  to  real  estate ;  and  the  title  to  the  real  estate  ad- 
judged to  be  in  the  plaintiffs  other  than  Kary  L.,  snbject  t« 
her  dower,  and  in  the  defendant  Emma  Kelsey. 
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The  plaintiff  Mary  L.  is  a  widow,  and  the  other  plaintiffs 
and  the  said  Emma  Kelsey  are  the  children  of  James  W.  Simp- 
BOD,  deceased.  The  latter  died  in  May,  1870,  seized  of  certain 
real  estate,  among  it  part  of  hlock  16,  in  the  town  of  St.  Paul, 
and  leaving  a  will,  the  construction  of  which  is  aonght  in  this 
action.  The  will,  as  originallj  drawn,  nominated  the  defend- 
ant Officer  as  executor.  It  expressed  a  desire  that  the  widow 
imd  children  should  continue  to  occupy  the  then  homestead, 
situated  on  a  part  of  block  16,  until  a  permanent  homestead 
should  be  purchased  as  therein  provided.  The  fifth  clause  pro- 
vided that  "  whenever  my  said  executor  shall  deem  it  best  for 
the  interests  of  my  estate,  he  may  sell  the  whole  or  any  part 
of  the  real  estate  belonging  to  me  in  block  16 ;  and  directed 
him  out  of  the  proceeds  thereof,  or  with  other  funds  of  the 
estate,  if  he  saw  proper,  to  purchase  a  house  and  lot  for  a  per- 
manent homestead  for  the  widow  and  children,  until  the  young- 
est child  should  become  of  age ;  at  which  time  the  executor 
was  directed  to  convey  it  in  fee  simple  to  the  widow,  if  hving, 
and  if  not  living  then  to  divide  it  among  the  chUdren  as  in  the 
will  afterwards  provided.  The  execntor  was  directed  to  make 
such  purchase  as  expressed  in  the  will,  "  in  the  name  of  my 
estate ; "  and  the  executor  was  also  authorized,  in  his  discretion, 
to  make  advances  to  any  one  or  more  of  the  chUdren,  as  they 
came  of  age,  of  such  sums  as  he  might  think  conld  be  spared 
from  the  net  earnings  and  profits,  or  from  the  proceeds  of  the 
real  estate  authorized  to  be  sold,  and  without  prejudice  to  the 
maintenance  of  the  widow  and  minor  children.  The  executor 
was  also  directed  to  pay  monthly  or  quarterly  to  the  widow 
such  sum  as  might,  in  Ms  judgment,  be  necessary  for  the  sup- 
port and  maintenance  of  the  widow,  and  the  support,  mainte- 
nance and  education  of  such  of  the  children  as  might  live  with 
the  widow  at  the  homestead  during  their  minority,  or  until  the 
marriage  of  the  daughters,  and  to  pay  for  the  education  and 
maintenance  of  snch  children  as  should  be  at  school  with  the 
consent  and  approbation  of  the  widow  and  executor.  With  re- 
spect to  the  estate  other  than  that  which  the  executor  might 
sell  in  block  16,  the  will  provides  as  follows :  "  It  is  my  desire 
that  Qo  division  of  the  balance  of  my  real  estate  shall  be  made 
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amongst  my  chUdren  until  the  yonngeat  child  shall  become  of 
lawful  age."  •  •  *  « "WTien  my  youngest  child  shall  be- 
come of  lawful  age,  all  the  rest  and  residue  of  my  real  estate 
and  personal  property,  wheresoever  situate,  shall  be  equally 
divided  between  mysaJd  wife  and  oar  children,  share  and  share 
alike — the  share  of  each  child  being  subject  to  any  advance- 
ments made  to  them  by  my  executor  as  aforesaid."  *  •  » 
"If  my  said  wife  shall  l>e  deceased  at  the  time  of  said  final 
division,  as  above  provided,  then  her  share  of  said  real  estate 
shall  be  equally  divided  amongst  my  said  children,  share  and 
share  alike." 

The  testator  afterwards  added  a  codicil  to  the  will,  in  these 
words :  "  I  hereby  nominate  and  appoint  John  B.  Cook,  of  the 
city  of  St.  Panl,  as  a  co-executor  of  said  will,  and  desire  that 
the  said  Harvey  Officer  and  John  B.  Cook  may  be  appointed 
as  executors  of  the  said  last  will  and  testament."  At  the  time 
of  the  testator's  death  five  of  his  children  were  minors.  The 
will  was  proved  and  allowed  by  the  probate  court  of  Kamsey 
county,  and  the  two  executors  named,  qualified,  and  letters  tes- 
tamentary issued  to  them.  October  12,  1870,  the  probate 
court  made  an  order  discharging  Cook  as  executor,  which  re- 
cites that  it  is  made  upon  his  resignation,  and  after  a  faithful 
discharge  of  his  duties  aa  executor.  In  April,  1871,  Officer,  as 
sole  executor,  conveyed  to  Cook  a  part  of  the  real  estate  in 
block  sixteen,  upon  a  sale  made  in  good  faith,  for  full  value, 
and  in  all  respects  jnat  and  fair,  aod  for  the  best  interests  of 
the  estate. 

The  plaintifFg  claim  that  this  will  is  void  as  to  the  real 
estate,  because  it  suspends  the  power  of  alienation  for  a  period 
longer  than  that  allowed  by  statute.  The  statute,  sections  14 
and  15,  c.  45,  Gen.  St.,  reads :  "  Section  14.  Every  future 
estate  is  void  in  its  creation,  which  suspends  the  absolute  power 
of  alienation  for  a  longer  period  than  is  prescribed  in  this 
chapter.  Such  power  of  alienation  is  suspended  where  there 
are  no  persons  in  being  by  whom  an  absolute  fee  in  possession 
can  be  conveyed."  "  Section  15.  The  absolute  power  of  aliena- 
tion shall  not  be  suspended  by  any  limitation  or  condition 
whatever,  for  a  longer  period  than  dnring  the  continuance  of 
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two  lives  in  being  at  the  creation  of  tlie  estate,  except  in  the 
single  case  mentioned  in  the  next  section."  The  case  men- 
tioned in  section  16  is  that  of  a  contingent  remainder  in  fee 
limited  on  a  prior  remainder  in  fee,  and  the  exception  haa  no 
application  in  this  case. 

Tliis  will  Bospendi  the  power  of  alienation,  except  as  to 
block  16,  daring  the  continuance  of  the  estate  vested  in  the 
troBtee;  for  Uie  trostee,  except  as  to  the  real  estate  in  that 
block,  cannot  convey,  and  the  widow  and  children  have  no 
estate  in  posBession  which  they  can  pass  by  deed.  It  is  sng- 
gested  that  the  trustee  and  the  widow  and  children — the  minor 
children  by  their  gnardian — may  join  and  bo  convey  the  entire 
estate.  But  the  joint  deed  would  not  have,  either  as  against 
the  tmstee  or  against  the  widow  and  children,  any  effect  which 
their  separate  deeds  would  not  have.  Coster  v.  Z&rillard,  14 
"Wend.  265. 

Ib  the  suspension  for  a  longer  period  than  is  allowed  by  the 
statQte?  The  common  law  mie  applicable  to  executory  de- 
vises was  that  the  contingencies  ought  to  be  such  as  may  hap- 
pen within  a  reasonable  time  ;  as,  within  one  or  more  life  or 
lives  in  being,  or  within  a  moderate  term  of  years.  The  at- 
most  length  that  has  been  hitherto  allowed  for  the  contingency 
of  an  executory  devise  of  either  kind  to  happen  in,  is  that  of  a 
life  or  lives  in  being,  and  one  and  twenty  years  afterwards. 
2  BL  Com.  173.  In  this  respect  the  Btatate  has  abolished  the 
distinction  existing  at  common  law  between  the  different  kinds 
of  future  estates,  and,  except  in  the  case  mentioned  in  section 
16,  applies  to  all  the  common  law  rule  applicable  to  executory 
devises ;  redacing,  however,  the  number  of  lives  to  two,  and 
cutting  off  any  additional  suspense.  Its  provisions  were  taken 
from  the  statutes  of  New  York.  Those  statutes  have  received 
from  the  courts  of  that  State  very  thorough  examination  and 
decision.  This  result  has  been  arrived  at— and,  indeed,  no 
other  was  possible,  within  the  terms  of  the  statute — that  there 
can  be  no  valid  suspension  of  the  power  of  alienation  except 
where  the  period  during  which  it  may  continue  is  defined  with 
reference  to  the  continuance  of  not  more  than  two  hvea  in 
being  at  the  time  when  the  suspension  commences.    It  follows 
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from  l^iB  that  there  can  be  no  Bnapenaiou  for  a  fixed  time ;  for 
SQch  term,  however  short,  may  extend  beyond  the  conthmance 
of  hves.  It  may  be  made  to  depend  upon  an  event  other  than 
the  extinction  of  Ufe,  provided  it  be  each  that  it  must  happen 
within  the  indicated  lives.  Th&  anspension  most  cease  at  or 
before  the  extinction  of  snch  livee.  It  may  be  created  to  con- 
tinne  during  a  minority,  for  the  minority  most  cease  with  the 
death  of  the  minor.  In  each  cases  the  Bo^peneion  cannot  ex- 
tend beyond  the  life  of  the  minor,  and  it  may  be  terminated 
by  his  coming  to  majority  within  the  life.  An  estate,  to  con- 
tinue during  the  minority,  ia  not  an  abeolnte  term  of  years  cor- 
responding with  the  possible  duration  of  the  minority,  but  is 
determined  by  the  death  of  the  minor  before  he  attains  his  age. 
I/mg  V.  Sopke,  5  Sandf.  363.  A  hmitation,  then,  on  two 
minoritiesj  is  not  for  a  longer  period,  and  it  may  turn  out  to  be 
for  a  shorter  period  than  a  hmitation  on  the  two  lives.  Three 
minorities,  however,  may  extend  beyond  any  two  of  the  lives 
which  might  be  designated;  and  the  suspension  cannot  be 
created  to  continue  daring  more  than  two  minorities,  where 
minorities  instead  of  lives  are  selected  to  measure  the  period 
of  suspension.  Hawley  v.  Jamea,  5  Paige,  318 ;  16  Wend. 
61 ;  Th&mpeon  v.  Clendening,  1  Sandf.  Ch.  387 ;  Boynton  v. 
Hoyt,  1  Denio,  53 ;  Jennvnga  v,  Jennings,  1  N.  Y.  547 ; 
Thomai  Estate,  1  Tucker  (N.  Y.),  367  ;  Lang  v.  Eopke,  ante. 
The  two  hves  during  which  the  suspension  may  continue,  and 
it  is  the  same  where  minorities  are  selected,  most  be  either  ex- 
pressly mentioned  or  so  indicated  that  they  can  be  known. 
Mr.  Justice  Bronsou,  in  Hawley  v.  Jamea,  said :  "  The  hves 
must  be  designated  either  by  naming  two  persons  in  particular, 
or  limiting  the  estate  on  the  two  first  hves  which  shall  fall  in  a 
class  of  several  individuals." 

In  this  case  there  were,  at  the  testator's  death,  five  minor 
children,  and  if  the  will,  properly  construed,  provides  for  the 
suspension  to  continue  during  all  of  the  minorities,  so  that  it 
would  not  cease  until  all  the  minors  became  of  age  or  died,  it 
would  certainly  be  for  a  period  longer  than  that  allowed  by 
the  statute.  The  expression  in  the  will  is,  "  until  the  youngest 
child  shall  become  of  lawful  age,"  which  is  equivalent  to  the 
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eipreseion,  "until  the  minority  of  the  youngest  child  shall 
cease."  On  the  part  of  the  plaintiffs  it  is  assamed  that  this 
means  the  jonngest  child  who  shall  live  and  become  of  lawf al 
age  ;  and,  if  that  be  the  tme  meaning,  it  makes  the  suspension 
depend  on  five  minorities.  Saidey  v.  James,  ante  ;  Thomatf 
Satate,  ante. 

On  the  part  of  the  defendants  it  ia  claimed  that  he  means 
the  youngest  child  living  at  the  death  of  the  testator ;  and,  if 
that  be  so,  the  suspension  is  to  cease  with  the  coming  of  age, 
or  death,  if  it  happen  sooner,  of  that  one  child,  and  it  depends 
on  only  one  minority.  The  validity  of  the  limitation,  then, 
depends  npon  which  of  these  two  meanings  shall  be  attributed 
to  the  expression  which  we  have  cited.  The  moat  natural 
meaning  to  give  to  it  is,  that  the  testator  referred  to  one  child 
who  might  be  known  at  the  time  the  will  took  effect ;  that  is, 
the  one  who  should  answer  the  description,  "youngest  child," 
at  that  date.  A  general  rule  for  the  cbnstraction  of  contract, 
and  it  is  peculiarly  applicable  to  wills,  is  that  the  construction 
shall  be  favorable,  so  that  the  agreement  may,  if  possible,  be 
sopported ;  and  if  tlie  words  be  susceptible  of  two  senses — 
one  agreeable  to,  the  other  against  law — the  former  sense  shall 
be  adopted.  1  Ohitty  on  Con.  (lltli  Am.  ed.)  Ill,  112  ;  Bu 
Boia  V.  Ray,  35  N.  T.  1(52 ;  Butler  v.  BuOer,  3  Barb.  Ch. 
304 ;  Burke  v.  Valentine,  52  Barb.  412,  425.  In  the  last  two 
cases  the  same  form  of  words  aa  those  we  are  considering  oc- 
curred io  wills ;  and  the  validity  of  the  limitations  depended 
on  whether,  in  the  one  ease,  by  "  youngest  child,"  and  in  the 
other,  "  eldest  child,"  the  testator  meant  the  youngest  or  eldest 
child  hving  at  the  time  the  will  went  into  effect,  or  the  young- 
est or  eldest  who  should  live  to  majority ;  and  to  sustain  the 
will,  the  court,  in  each  case,  held  to  the  first  of  these  mean- 
ings. Such,  we  think,  was  the  meaning  of  this  will.  There 
was,  therefore,  no  illegal  suspension  of  the  power  of  aliena- 
tion. 

The  sale  of  part  of  block  16,  by  Officer  to  Cook,  is  claimed 
to  bo  invalid,  because  they  were,  as  claimed,  co-trustees  and  co- 
grantees  of  the  power  of  sale.  Had  they  stood  in  that  relation 
there  would  be  no  question  that  the  sale  waa  invalid.  Under 
Voi»  L— 8 
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this  will,  however,  the  trust  and  power  of  sale  were  vested  in 
Officer  ^one.  Tlie  office  of  executor  and  that  of  trustee  of 
siicb  a  trost,  and  grantee  of  sach  a  power,  are  entirely  dietinct. 
A  person  may  be  one  and  riot  the  other ;  he  may,  if  named  for 
both,  accept  one  and  not  the  other ;  two  persons  may  be  execa- 
tors,  and  only  one  of  them  trustee  and  grantee ;  or  two  may  be 
trustees  and  grantees,  and  only  one  of  them  executor.  When 
a  power  or  trust  beyond  that  requisite  to  the  duties  of  execntor 
is  granted  to  an  executor,  eo  no7/ime,  he  may  accept  and  exe- 
cute the  trust  or  power  without  accepting  and  quaHfying  a& 
executor,  unleBS  the  will  expressly  annex  the  tmst  or  power  to 
the  office  of  executor.  Judeon  v.  Gibbons,  5  Wend.  234 ; 
Conklin  v.  EdgertorCs  AdnCrs,  21  Wend,  430 ;  WSltattis  t. 
Conrad,  30  Barb.  524.  So  that,  where  a  tmst  or  power  is 
given  to  the  executor,  eo  nomine,  he  does  not  take  by  virtue  of 
his  office  as  executor,  but  becanae  he  is  the  person  intended  by 
that  designation.  The  word  ''executor"  is  deacriptio ptrsona, 
and  the  trust  or  power  does  not  vest  in  the  office,  but  in  the 
person  who  is  described  by  the  word  "  execntor."  In  this  will, 
preceding  the  clauses  creating  the  tmst  and  power,  Harvey 
Officer  is  named  as  executor.  The  clauses  creating  the  trust 
And  power  designated  the  trustee  and  grantee  as  "my  said 
■executor,"  and  provide  what  "  he  "  or  "  my  said  executor  "  may 
<ii  shall  do  in  respect  to  them.  It  is  aa  clear  that  Harvey 
Officer  was  intended  as  the  trustee  and  grantee  of  the  power,  as 
it  would  have  been  had  his  name  been  used  instead  of  the 
words  "  my  said  executor."  Of  course  it  was  competent  for 
the  testator  to  add  another  trustee  or  grantee  either  by  a  subse- 
quent clause  in  the  body  of  the  will,  or  by  a  codicil ;  but  the 
addition,  either  by  a  subsequent  clause  or  codicil,  of  another  as 
co^xecutor,  witliout  referring,  iu  any  manner,  to  the  trust  and 
powCT  vested  by  the  preceding  part  of  the  will  in  the  person 
first  named  as  executor,  does  not  show  an  intention  to  add 
another  trustee  or  grantee  of  the  power. 

In  this  view  of  the  case,  inasmuch  as  the  sale  to  Cook  was 
for  full  value,  and  in  all  respects  just  and  fwr,  and  for  the  best 
interests  of  the  estate,  it  is  hardly  material  that  Cook  was  or 
was  not  properly  discharged  from  his  executorship.    But.  as  to 
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that  point,  we  will  say  that,  as  the  probate  court  has  juriadie- 
tion  to  remove  or  discharge  an  executor,  its  decree  for  that  pnr- 
poee  cannot  be  questioned  collaterally.  If  it  be  based  upon 
reasons  not  made  by  the  statute  cause  of  removal  or  discharge, 
it  is  error,  and  the  error  can  be  corrected  by  appeal.  That 
the  decree  recites  an  erroneous  ground,  does  not  vitiate  it  in 
collateral  proceedings.  It  has  never  been  suggested  that  the 
record  of  a  court  of  competent  jurisdiction  was  void  on  account 
of  mere  error  appearing  by  the  record. 
Judgment  affirmed. 


Is  THE  Mattee  of  the  Will  OF  Mart  Ames. 
[Bi  Iowa,  see.] 

ADHISSIBILnT  OF  DECLABATIONS  BT  LBOATKE  AND  EZEODTOS. — 
FoBM  OV  HTPOTHimCAI,  QITESTtON  TO  EXPEBTS. — EfFEOT  OF 
IHPAIBMENT  OF  HINB  AND  UEHOBT. 

Declarations  made  by  parliea  who  afterward  become  legatees  in  a  will,  before 
the  execution  tbereof,  are  not  admissible  to  affect  the  validity  of  the  will. 

Nor  are  declarations  of  a  legatee  made  after  Ifie  eiecution  of  the  will,  lending 
to  5^ow  undue  influence  in  procuring  it,  admissible  to  affect  its  validity. 

The  declaration  of  an  executor  who  is  a  legatee  and  party  to  the  record  is  not 
admissible  where  other  legatees  may  be  adversely  affected  by  the  declaration. 

It  is  error  to  admit  as  evidence  the  opinion  of  an  expert  based  upon  a  hypotheti- 
cal case,  formed  in  part  of  facts  of  which  there  is  no  proof. 

The  court  properly  instructed  the  jury  that  if  the  "  testatrix  was  aged  and  had 
an  impaired  mind  and  memory,  although  she  might  not  be  legally  incompetent 
to  make  a  will,  yet  a  will  of  such  person  ought  not  to  he  sustained  unless  it 
appeared  that  such  disposition  of  properly  had  been  fairly  made,  and  emanated 
from  a  free  will,  without  the  interposition  of  others,  and  accorded  with  inten- 
tions previously  expressed  or  implied  from  family  relations. 

On  the  13th  day  of  February,  1877,  an  instrument  in  writ- 
ing, purporting  to  be  the  last  will  and  testament  of  Mary 
Ames,  deceased,  was  filed  in  the  office  of  the  clerk  of  the  Olin- 
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ton  Circuit  Conrt,  and  at  the  eame  time  George  W,  Amee,  the 
executor,  filed  hie  petition,  asking  that  a  day  be  fixed  for  proving 
the  same,  and  that  apon  the  final  henring  said  will  be  allowed 
and  recorded  as  the  last  will  of  Baid  deceased,  and  that  he  be 
commissioned  ae  said  executor.  On  the  2lBt  day  of  September, 
1877,  the  appellees,  Adaline  Blades,  Philena  Kyner,  Louisa 
Johnson  and  Susan  Eoutzong,  filed  their  oaveatf  contesting  the 
admitting  of  the  will  to  probate,  and  alleging  that  the  same 
was  obtained  by  the  undue  influence,  importunities  and  fraud 
of  John  Hall,  George  W.  Ames  and  Mary  C.  Crowly,  children 
of  the  said  Mary  Ames,  and  devisees  under  said  alleged  will ; 
and  that,  at  the  time  of  the  execution  of  said  instrument,  the 
said  Mary  Ames  did  not  possess  sufficient  mental  capacity  to 
make  a  will  by  reason  of  old  age  and  mental  aberration. 

The  cause  was  tried  to  a  jury,  upon  interrogatories  submitted 
to  them,  and  the  following  verdict  was  returned : 

"  Was  the  testatrix,  Mary  Ames,  of  sound  mind  at  the  time 
of  the  execution  of  the  instrument  purporting  to  be  her  last 
will  ? "    Answer.    "  Yes." 

"Was  the  will  of  the  said  Mary  Ames,  in  controversy,  pro- 
cured by  undue  influence  exercised  by  John  Hall,  Geoi^  W. 
Ames,  or  Mary  C,  Crowley,  or  either  of  them  ? "   Ane.  "  Yes." 

The  motion'  for  a  new  trial  was  overruled,  and  judgment  was 
entered   denying  the   probate   of  the  will.     The  executor  ap- 


Meri-ell  <&  Sowat  and  A.  R.  Cotton,  for  appellant. 
Cotton  cfe  Wolfe  and  W.  A.  J^oster,  for  appellees. 


Dat,  J.  At  the  time  of  the  death  of  the  testatrix,  Mary 
Ames,  the  following  named  persons  were  her  heirs,  to-wit : 
Maiy  Philibut  and  John  Hall,  children  of  her  first  marriage; 
Dolly  Ordwaj  and  John  Philibut,  grandchildren  of  the  testa- 
trix, and  children  of  Harriet  Philibut,  a  daughter  of  the  testa, 
trix  by  her  first  marriage;  Philena  Ryner,  Adaline  Blades- 
Louisa  Johnson,  Susan  Koutzong,  George  W.  Ames  and  Mary 


i  by  Google 


IS  BE  THE  WILL  OF  MASY  AXES.  37 

C.  Crowley,  children  of  the  testatrix  bj  her  marriage  with 
George  W.  Ames,  deceased.  Theee  persons  are  all  legatees  in 
the  will  in  controversy,  their  several  legacies  being  as  follows : 
Mary  Philibnt,  one  thousand  dollare ;  Dolly  Ordway  and  John 
Fhiltbnt,  five  hundred  dollars  each ;  Philena  Eyner,  Adaline 
Blades,  Louisa  Johnson  and  Snsan  Boatzong,  five  hnndred 
dollars  each ;  John  Hall,  Greorge  W.  Apies  and  Mary  C. 
Crowley,  the  residue  of  the  estate,  subject  to  the  payment  of 
the  d^bts  of  the  deceased  and  the  foregoing  legacies.  Except 
George  W.  Ames,  the  executor  named  in  the  will,  petitioning 
for  its  probate,  and  Philena  Eyner,  AdaUne  Blades,  Louisa 
Johnson  and  Susan  Koutzoug,  heirs  at  law  and  legatees  of  the 
deceased,  resisting  the  probate  of  the  will,  none  of  the  heirs  at 
law  and  legatees  are  parties  to  this  controversy. 

I.  John  W.  Blades,  a  grandson  of  the  testatrix,  informed 
John  Hall,  in  California,  of  the  supposed  provisions  of  a  will 
executed  by  the  testatrix  prior  to  the  execution  of  the  will  in 
controversy,  and  was  permitted,  against  the  objection  of  the 
executor,  to  testify  to  the  following  declarations  of  John  Hall : 
"  He  said  he  thought  that  the  reet  of  the  children  all  had  a 
right  tu  have  an  equal  portion,  and  him  among  them ;  he  said 
if  he  had  the  means  he  would  go  back  and  have  t^e  thing 
changed  ;  he  said  he  felt  as  though  he  could  talk  to  the  old  lady 
to  make  it  different  if  hfy  could  get  to  see  her ;  he  did  not  know 
how  he  could  get  the  money  to  come  back  ;  he  thought  it  had 
been  so  long  since  he  had  seen  hie  motlier  she  would  listen  to 
him  a  little  more  than  the  rest  of  them ;  he  said  he  thought 
Miss  Johnson  and  Mrs.  Crowley  had  no  more  right  to  it  than 
he  or  the  rest  of  the  ^rls  ;  he  said  he  did  not  propose  to  let 
them  get  ahead  of  him  ;  he  said  he  would  go  back  and  see  his 
mother  and  get  the  will  changed ;  he  said  it  would  be  better  for 
me  and  the  rest  <5f  the  grandchildren  if  he  coald  go  back ;-  he 
told  me  to  keep  still  and  say  nothing  about  it,  ai;d  not  write  to 
the  folks  that  he  was  coming ;  he  wanted  to  see  his  mother  aud 
have  it  fixed  before  any  of  the  girls  knew  he  was  there." 

George  B.  Blades,  against  the  objection  of  the  executor, 
testified  as  to  the  declarations  of  John  Hall  as  follows :  "  He 
said  it  should  not  stand  that  way  ;  that  if  he  met  Mr.  Ames  he 
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would  have  revenge,  or  lie  would  take  His  blood,  or  eomeUiing 
like  that." 

LoniBa  Johnson,  against  the  objection  of  the  executor,  re- 
ferring to  John  Hall,  was  permitted  to  testify  as  follows :  "  He 
epoke  ahont  mother  not  being  exactly  right,  and  being  childish ; 
he  said  mother  was  perfectly  childish.  *  »  »  Said  he,  for 
instance,  '  she  undertook  to  relate  circumstances  that  happened 
when  I  was  at  home,  and  she  gets  different  things  mixed  up, 
and  I  don't  think  mother  is  exactly  right ;  she  has  changed 
wonderfully  since  I  saw  her ;  mother  ain't  like  herself  any  more 
at  all.'" 

Louisa  Johnson  also  testified  as  follows  as  to  the  statements 
of  Maiy  C.  Crowley :  "At  one  time  I  was  up  there  and  she  was 
talking  about  she  was  going  to  have  her  mother — that  is  tlie 
way  she  spoke  it — make  her  wiH  That  was,  she  said,  '  I  am 
going  to  hare  mother  make  her  will.'  I  would  not  now  say 
whether  she  said  '  Madame  Adaline '  or  '  Madame  Blades '  and 
'  Madame  Eyner  shall  be  cut  mighty  short ;  they  shall  not  have 
a  cent  more  thaa  the  law  allows  them,' " 

All  these  declarations  were  made  before  the  will  in  con- 
troversy was  executed.  The  contestants  were  also  permitted 
to  prove  that  John  Hall,  after  the  execution  of  the  will,  said 
that  he  had  accomplished  hie  desire — ^that  he  had  the  will 
changed. 

The  appellant  assigns  the  admission  of  all  this  evidence  as 
error.  First.  The  declarations  made  before  the  execution  of 
the  will  are,  we  think,  clearly  inadmissible.  The  only  ground 
upon  which  it  can  be  held  that  declarations  of  one  not  a  party 
to  the  record  are  admissible  in  evidence,  is  that  the  declaration 
was  at  the  time  it  was  made  against  the  interest  of  the  party 
making  it,  and,  therefore,  presumably  true.  Before  the  execu- 
tion of  the  will  these  declarants  could  not  have  anticipated  tliat 
a  will  would  be  made  which  it  would  be  against  their  interests 
to  have  defeated.  As  we  understand  the  authorities  cited  by 
appellee,  none  of  them  sustains  the  proposition  that  a  declara- 
tion made  before  the  execution  of  a  will,  by  one  who  afterward 
becomes  a  legatee  but  who  is  not  a  party  to  the  litigation,  may 
be  admitted  to  effect  the  validity  of  the  will  against  other 
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legatees,  not  parties  to  the  suit,  who  are  interested  in  enetain- 
ingit. 

In  Benton  v.  Scott  3  Band.  399  (407),  respecting  the 
admissibility  of  a  declaration  of  Mrs.  Scott,  the  following 
language  is  employed :  "  The  true  meaning  and  sense  of  the 
rule  that  the  declarations  of  parties  may  be  given  in  evidence 
against  them,  is  the  reasonable  presamption  that  no  person 
will  make  any  declaration  against  hie  interest  nnlees  it  be 
foonded  in  troth.  Testing  the  question  by  this  criterion,  the 
declarations  of  Mrs.  Scott,  made  before  the  will,  cannot  be 
given  in  evidence,  for  it  is  the  will  which  gives  existence  to  her 
inters.  Before  ite  date  she  could  not  know  that  she  would  be 
left  a  penny ;  she  coiUd  not  know  that  it  would  npt  be  so  written 
aa  to  oblige  her  to  renounce  it,  and  fly  to  the  law  for  her  sup- 
port She  had  not  then  that  motive  so  powerful  aa  to  afford  a 
safe  guarantee  that  she  would  make  no  declaration  as  to  the 
incapacity  of  her  husband  which  was  not  founded  in  truth ; 
and  her  declarations,  wanting  the  essential  qa^ty  to  make  them 
evidence,  were  properly  excluded." 

The  same  doctrine  was  announced  in  Thompson  v.  Tkomp- 
son,  18  Ohio  St.  356  (363).  The  court  erred  in  admitting  the 
deelaratioua  of  John  Hall  and  Mrs.  Crowley,  made  before  the 
execution  of  the  will.  Second,  as  to  the  declaration  of  John 
Hall  after  the  execution  of  the  will.  There  is,  upon  this  ques- 
tion, a  conflict  of  authority.  In  support  of  the  admissibility  of 
such  evidence  the  appellee  cites  BeaU  v.  OunTii7i(/h<^m,  1  B. 
Honroe,  399 ;  liogera  v.  Rogers,  2  Id.  324 ;  and  Brown  v. 
Moore,  6  Yeiger,  272.  These  cases  support  the  position  of 
appellee,  and,  bo  far  as  we  have  discovered,  they  are  the  ouly 
ones  which  do  so.  The  two  cases  from  Monroe  lay  great  stress 
upon  tlie  fact  that  the  legatee,  being  interested,  could  not  be 
made  a  wituess  against  the  will.  Appellee  claims  that,  under 
section  3639  of  Uie  Code,  the  same  reasoning  is  applicable  in 
this  State.  This  is  a  mistake.  Section  3639  excludes  the  tes- 
timony of  interested  parties  ouly  as  to  personal  transactiona  or 
communications  between  ench  witness  and  a  person  at  the 
commencement  of  the  examination  deceased,  against  the  ex- 
ecutor or  administrator  of  such  party.     The  weight  of  authority 
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Beems  to  bb  to  be  decidedly  against  the  admiiisibilitj  of    the 
evidence  tmder  conaidemtion. 

Clark  v.  Morrison,  25  Pa.  St.,  is  a  leading  case  upon  the 
subject  and  in  every  material  feature  exactly  like  the  case  at 
bar.  The  opinion  of  the  court  is  so  directly  applicable  to  this 
case  that  wb  feel  justified  in  ciiioting  quite  fully  therefrom. 
The  court  say :  "  On  an  issue  of  deviaamt  vel  non,  where  there 
are  nine  devisees  and  legatees  under  tlie  will,  may  the  three  of 
them  who  are  contesting  the  will  on  the  record  g^ve  evidence 
of  the  dedarationa  and  admissions  of  three  of  the  remaining 
six  devisees  to  impeach  the  will  I  This  is  the  precise  question 
ndsed  by  *the  first  two  errors  assigned.  There  is  no  doubt  the 
admissions  of  the  three  devisees  would  be  evidence  against 
themselves,  if  they  were  the  only  parties  interested  under  the 
will ;  but  Margaret  and  Jane,  daughters  of  the  testator,  were 
each  entitled  to  legacies  of  two  hundred  dollars,  and  Eliza  to  a 
legacy  of  five  dollars,  and  they  are  not  parties  to  this  issue. 
These  daughters  have  a  vested  interest  in  their  legacies,  and 
although  it  may  be  true,  as  was  asserted  in  the  argument,  that 
they  would  fare  better  if  the  will  were  set  aside  than  if  it  were 
sustained,  yet  this  does  not  appear  from  the  record,  and  no 
.  grounds  are  furnished  us  for  such  a  presumption.  As  the  case 
is  presented  to  us  they  do  not  question  the  will,  but  claim  their 
legacies  under  it.  Are  their  rights  to  be  affected  by  the 
admissions  and  declarations  of  their  mother  and  brothers) 
The  general  rule  of  law  consonant  with  reason  is  that  one 
person  is  not  to  be  prejudiced  bj  the  unauthorized  declarationB 
of  another.  The  exception  to  the  rule  are  found  in  those  cases 
where  there  is  a  joint  interest  or  privity  of  design  between 
several.  In  such  cases  each  is  presumed  to  speak  for  the  whole ; 
but  where  there  is  neither  joint  interest  nor  combination,  when 
each  claims  independently  of  the  other,  though  under  a  com- 
mon instrument,  the  word  of  one  no  more  than  his  acts  can 
bind  the  other.  The  interests  of  these  devisees  and  legatees, 
under  the  will,  are  several,  and  not  joint ;  and  hence  the  three 
who  would  impeach  it  were  bound,  on  principle,  to  produce 
evidence  that  was  competent  against  all  the  rest  The  evidence 
was  not  competent  as  to  the  three  daughters  named  as  legatees, 
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and,  therefore,  not  properly  rejected.  This  conclneion  is  as 
clear  on  authority  as  on  reason."  Thig  reasoning  was  cited  with 
approval,  and  the  same  conclusioa  was  reached,  in  Thompson  v, 
Thrnnpaon,  13  Ohio  St.  356,  which  is  also  a  leading  case.  The 
following  authorities  announce  the  same  doctrine :  Dillard  v. 
BiUard,  2  Strob.  (S.  C.)  89  ;  N'aussear  y.  Arnold,  13  S.  &  R. 
323  (328) ;  Sanbe>-ger  v.  Bool,  6  W.  &  S.  431 ;  Blakey's  Heirs 
v.  Blakei/a  Eeeeutria,  33  Ala.  611 ;  Fofney  v.  Fenell,  4  West 
Va.  729.  This  is  a  recent  case,  having  been  decided  in  1871. 
The  qnestion  is  disposed  of  as  follows ; 

"  The  fifth  bill  of  exception  is  to  the  opinion  of  the  conrt 
allowing  evidence  of  the  oral  declarations,  admissions  and  con- 
versations of  the  devisee,  J.  B.  Forney,  to  go  in  evidence  to 
the  jury  to  prove  undue  influence  by  him  over  the  testatrix. 
There  are  two  oHier  devisees  who  were  infanta  at  the  time  of 
the  trial.  It  is  claimed  that  the  declarations  and  admissions  of 
the  said  J.  B.  Forney  cannot  be  admitted  in  evidence  against 
his  co^eviaees.  There  is  much  conflict  of  authority  on  this 
qnestion,  but  the  weight  of  authority  seems  to  be  that  the 
declarations,  admissions  and  conversations  of  one  devisee  can- 
not be  admitted  in  evidence  against  his  co-devisees." 

I.  The  contestants  were  permitted  to  prove  a  declaration 
of  Geoi^  W.  Ames  before  the  execution  of  the  will.  The 
appellant  assigns  the  admission  of  this  evidence  as  error. 
George  "W.  Ames  is  the  executor,  and  a  party  to  the  record. 
Upon  the  question  as  to  the  admissibility  of  his  evidence  there 
is  also  a  conflict  of  authority.  The  following  authorities  sus- 
tain the  admissibility  of  such  evidence  :  Dennis  v.  Weeks,  46 
Ga.  514 ;  P&jplea  v.  Stevens,  8  Kich.  (S.  C.)  198.  The  follow- 
ing authorities  hold  such  evidence  incompetent :  Shailer  v. 
Bumstend,  98  Mass.  112  (127);  BlaJietj's  Heirs  v.  Blahe^s 
Beeeuirlx,  33  Ala.  611  (617).  In  Hainhurger  v.  Root,  6  W. 
&  S.  the  declaration  of  a  devisee  who  was  a  party  to  the  record 
was  held  to  have  been  properly  rejected.  The  reasoning  of  the 
authorities  to  which  we  have  referred  must,  we  think,  work  the 
exclusion  of  a  declaration  of  an  executor  who  is  a  legatee  and 
a  party  to  the  record,  where  other  legatees  may  be  adversely 
affected  by  the  declaration.     The  circumstance  of   his  being 
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executor  and  a  party  will  not  authorize  him  to  maaufactore 
evidence  against  other  deyieeeg,  or  to  affect  them  by  his  declu^ 
tion.     The  court  erred  in  admitting  this  evidence. 

III.  The  contestants  introduced  as  a  witness  I>r.  Mark 
Kanney,  and  propounded  to  him  a  hypothetical  case,  and  asked 
his  opinion  of  the  mental  condition  of  a  person  under  the  facts 
supposed.  In  the  statement  of  the  hypothetical  case,  facts 
were  introduced  of  which  there  was  no  proof.  In  admitting 
an  opinion  based  upon  such  hypothetical  statement  there  was 
error.     Hurst  v.  C,  R.  L  <&  P.  E.  Co.,  49  Iowa,  76. 

lY.  The  court,  on  roijueat  of  appellees,  instructed  the  jury 
as  follows :  *'  If  a  testatrix  is  aged,  and  has  an  impaired  mind 
and  memory,  although  such  testatrix  may  not  legally  be  incom- 
petent to  make  a  will,  yet  a  will  of  such  person  ought  not  to 
be  sustained,  unless  it  appears  that  such  diepoaition  of  property 
has  been  fairly  made,  to  have  emanated  from  a  free  will,  with- 
out the  interposition  of  others,  and  to  accord  with  intentions 
previously  expressed  or  implied  from  family  relations;  and  in 
this  case,  if  you  lind  from  the  evidence  that  the  testatrix  was 
over  seventy  years  of  age,  with  an  impaired  mind  and  memory, 
aud  although  you  may  £nd  she  had  sufficient  mental  capacity  to 
make  a  will,  yet,  if,  from  the  evidence,  you  believe  that  a  dis- 
position of  property  has  been  made  which  is  unfair  to  hor  legal 
representatives,  that  eucb  disposition  did  not  emanate  from  a 
free  will,  and  ia  not  in  accord  with  the  testatrix's  previous 
intentions,  either  express  or  implied  from  the  family  relations, 
you  will  be  justified  in  finding  that  it  is  not  the  voluntary  and 
free  will  of  the  testatrix,  and  that  such  will  was  obtained  by 
undue  influence." 

The  giving  of  this  instruction  is  assigned  as  error.  The 
instruction  is  in  harmony  with  the  rule  laid  down  in  Mowry  v. 
Sdbu,  2  Brad.  133  (147),  and  was  evidently  drafted  from  that 
case.  The  case  of  Hanel  v.  llanel,  1  Duval,  203,  recoguizes 
the  same  doctrine.  No  authority  has  been  cited  by  appellant 
sustaining  a  different  view.  We  think  the  iuBtniction,  taken 
together,  states  the  rule  as  favorably  for  appellant  aa  the 
authorities  justify.  Other  objections  to  instructions  are  made, 
but  we  consider  them  without  merit.     In  view  of  the  disposition 
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made  of    the  case    it  becomes  unnecessaiy  to   consider  the 

sofSctenc;  of  the  evidence  to  support  the  finding  of  the  jury. 

For  the  reason  above  assigned  the  judgment  is  reversed. 


DeelaratlonB  of  CO^CTliieeS— Atkins  v.  Sanger,  1  Pick.  192,  ia  Bome- 
timea  cited  in  oppodlfon  to  the  doctrine  of  the  principal  case,  excluding  the 
mdmiBsIoDS  of  devisees  or  legatees  not  parties  to  the  record.  That  case  is  do 
longer  an  authority  on  this  point,  in  view  o(  the  decidon  in  Sbailer  v.  Bum- 
stead,  09  Mass.  llS-118,  which  la  in  accord  with  the  text. 

Bimilar  rulings  are  to  be  found  in.Mooers  v.  Wlkite,  6  Johns.  Ch.  860  ; 
Baker  v.  EJngHland,  10  Pai.  889 ;  Osgood  v.  Manhattan  Co.  8  Cow.  612 ; 
Triton  T.  Triton.  M  Pa.  St.  323. 

In  Horn  v.  Pullman,  10  Hun,  471,  the  declarations  of  one  of  several  joint 
derisees,  tending  to  show  undue  influence  was  held  admissible  against  all. 
The  case  was  afllrmed  in  the  Court  of  Appeals  without  passing  On  this  point. 
73  N.  T.  369. 

Where  a  combloation  of  serenil  persons  to  procure  a  will  hj  fraud  or 
undue  influence  is  shown,  the  declarations  of  one  are  admissible  against  all. 
Shailer  v.  Bumstead,  99  Maw.  113 ;  Lewis  v.  Mason,  109  Maes.  169. 


"Wainwbiqht's  Appkal. 

[B9  PeDDBjlTania  State,  220.] 


UNDtrs  rsymSNCE. — Effect  of  cklawfol  cohabftation. 

The  constraint  which  will  avoid  a  will  must  be  one  operating  in  the  act  of  mak- 
ing ihc  wiU. 

Proof  of  the  unlawful  cohabitation  of  testator  with  a  woman  represented  by 
him  aa  his  vife,  with  evidence  that  she  had  falsely  accused  him  of  having 
seduced  her,  is  not  of  ilself  sufficient  evidence  to  support  an  allegation  of  the 
exercise  by  her  of  undue  influence. 

ApFRAT,  by  the  heirs-at-kw  of  William  "Wainwright,  deceased, 
from  a  decree  of  the  Orphans  Conrt  of  Philaddphia  Connty 
refusing  them  an  isBue  of  devisavit  vd  non  and  affirming  a 
decision  of  the  K^;iBter  of  Wills  admitting  to  probate  a  paper 
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proponDded  as  deceased's  last  will.  The  will,  aiter  providing 
for  the  payment  of  debts,  dispoeed  of  his  father  and  mother's 
.  portraits,  gave  $5,000  to  the  son  of  each  of  his  partners  with  a 
like  sum  to  "Mena  Ueberroth  the  daughter  of  his  friend 
Amanda  Ueberroth,"  and  devised  the  residue,  being  the  major 
part  of  his  property,  to  said  Amanda  Ueberroth.  Deceased 
died  about  3  o'clock  on  January  11th,  1876,  and  his  will  was 
executed  about  noon  the  day  previous. 

The  heirs-at-law  filed  a  caveat  and  after  the  presentation  of 
the  will  for  probate,  filed  a  petition  praying  an  issue  devUavtt 
vel  non  and  the  appointment  of  an  administrator  pendente  lite. 
The  petition  charged  "  that  the  said  paper  writing  haa  been 
procured  by  means  of.  undue  influence  practiced  upon  the  said 
William  Vainwright  by  one  Amanda  Ueberroth,  a  devisee 
named  in  said  alleged  will  with  whom  the  said  William  Wain- 
wright  had  for  about  a  year  previous  to  his  decease  been  living 
and  cohabiting  in  unlawful  relations,  and  by  one  James  Trimble 
the  father  of  one  of  the  devisees  and  the  executor  named  in 
said  alleged  will." 

The  testimony  of  the  subscribing  witnesses  and  others  was 
taken.  The  register  admitted  the  will  to  probate  and  there- 
upon the  proceedings  were  removed  to  the  Orphans  Court, 
where  the  judges  were  divided  in  opinion  and  the  register's 
decision  was  affirmed. 

In  his  opinion,  Dwionr,  J.,  inter  alia,  said :  "  I  think  that 
where  the  appellants  present  evidence  to  sustain  the  issue  prayed 
for,  which  is  of  such  a  character  that,  if  believed  by  the  jury, 
their  verdict  for  the  appellants  would  be  sustained,  the  demand 
for  an  issue  should  be  granted ;  and  more  especially  is  this  the 
case,  when  their  testimony  is  met  by  counter-testimony  for  the 
appellees,  for  there  is  then  clearly  a  dispute  upon  material 
matters  of  fact  which  the  jury  may  settle  one  way  or  the  other 
as  they  credit  the  witnesses.  The  evidence  in  this  cause  is  that 
the  testator  made  his  wQl  about  sixteen  hours  before  his  death  ; 
that  he  was  living  with  the  principal  legatee  in  unlawful  rela- 
tions ;  that  while  his  brothers,  if  I  read  the  testimony  rightly, 
were  excluded,  she  was  present  in  his  sick  room  up  to  the  time 
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when  &  gentleman  of  the  bar,  who  had  been  eent  for  to  draw 
the  will  of  the  testator,  entered  it  to  receive  his  instructions ; 
that  while  this  gentleman  was  drafting  the  will  this  legatee  was 
alone  with  the  testator  for  half  an  honr ;  that  at  the  end  of  that 
time  the  executor,  whose  eon  was  also  a  legatee,  having  been 
informed  by  the  legatee  in  qtiestion  that  testator  desired  to 
marry  her,  went  into  the  testator's  sick  room,  had  an  interview 
with  him,  and  on  coming  out  again  told  the  appellants  that  he 
had  fixed  the  matter,  and  told  the  legatee  that  the  contemplated 
marriage  need  not  or  ought  not  to  go  any  further,  because  she 
was  already  well  provided  for  by  the  will.  I  think  that  these 
facte,  taken  in  connection  with  the  illicit  position  of  this  legatee, 
and  her  manifestly  increased  influence  over  the  testator  during 
the  last  few  months  of  his  life,  should  be  laid  before  a  jury,  in 
order  that  they  might  determine  how  far  tlie  principal  legatee 
prompted  or  how  far  she  and  the  executor  united  in  controlling 
the  testator's  mind  in  his  testamentary  dispositions.  As  the 
request  for  the  iesne  must  be  refused,  and  as  Judge  Hanna  Is 
clearly  of  the  opinion  that  the  decree  of  the  register  should  not 
be  reversed,  I  would  only  add  that  upon  the  appeal  the  decree 
of  the  register  is  affirmed." 

In  his  opinion,  Hanna,  J.,  inter  alia,  said : 
"  We  agree  there  is  no  evidence  of  testamentary  incapacity, 
but  differ  as  to  granting  the  issue  upon  the  second  proposition 
submitted  by  the  appellants.  For  myself,  I  am  of  opinion  that 
the  evidence  is  not  of  such  a  character  as  to  warrant  submitting 
the  question  to  a  jury.  I  do  not  discover  any  evidence  that  undue, 
illegal,  or  improper  influence  was  exerted  upon  the  mind  of  the 
testator  in  the  very  act  of  making  the  testament,  nor  at  any 
other  timej  While  it  is  tme  that  he  and  the  principal  legatee 
were  living  together  as  husband  and  wife,  without  the  marriage 
ceremony  having  been  solemnized,  yet  this  is  no  evidence  of 
nor  does  it  raise  any  presumption  of  itself  that  she  exercised 
any  improper  influence  or  control  over  the  mind  of  the  testator. 
Proof  of  an  unlawful  relation  must  be  accompanied  by  evi- 
dence of  some  act  of  persuasion,  solicitation,  or  controlling 
power  over  the  mind,  will  and  judgment,  whereby  the  testator 
was  forced  or  induced  to  dispose  of  his  estate  in  a  maimer 
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difEerent  from  that  which  he  would  have  selected  if  he  had 
been  a  free  agent. 

"  There  is  no  proof  of  any  act  of  the  principal  legatee 
tending  in  this  direction,  nor  is  there  any  evidence  that  the 
executor,  who  was  the  senior  pu-tuer  of  the  testator,  used  my 
improper  means  or  influence  to  induce  testator  to  dispose  of 
his  estate  otherwise  than  he,  of  his  own  volition  and  pleasure, 
intended.  It  was  not  illegal  or  improper  for  Mr.  Trimble  to 
surest  to  and  advise  with  the  testator  as  to  the  disposition  of 
his  property  or  the  object  of  his  bounty,  and  if  this  can  be 
gathered  from  the  testimony,  it  shows  that  his  efforts  all  tended 
to  reconcile  testator  to  the  wishes  and  objections  of  his  brothers, 
the  appellants,  to  his  proposed  marriage  with  the  principal 
legatee. 

"  I  also  understand  the  mle  to  be  that  if  the  question  of 
fact  be  unsupported  by  sufficient  evidence  the  court  should 
refuse  the  issue.  A  mere  scintilla  of  proof  is  not  sufficient  to 
entitle  a  party  to  his  issue. 

"  But  the  evidence  must  be  such  that  if  an  issue  be  granted, 
and  a  jury  should  find  a  verdict  against  the  will,  we,  if  sitting 
in  a  court  of  law,  would  be  satisfied  that  the  finding  was  in 
accordance  with  the  evidence  or  the  weight  of  the  evidence, 
and  would  refuse  to  disturb  the  verdict. 

"  As  was  Raid  by  Paxsoo,  J.,  in  Caiifman  v.  Long,  1  Nonis, 
72,  '  a  man's  will,  the  most  solemn  instrument  he  can  execute, 
shall  not  be  set  aside  without  any  sufficient  evidence  to  impeach 
it.'  See  also  De  liweerCs  Appeal,  25  P.  F.  Smith,  337 ;  J>e 
Fuy-a  Estate,  1  W.  N.  C.  212 ;  WiU  of  EOen  DeB.  Shaw,  Id. 
332. 

"  To  my  mind  the  evidence  clearly  shows  that  the  will  of 
William  Wainwright  was  the  free,  uncontrolled  and  voluntary- 
expression  of  his  wishes  for  the  future  disposition  of  his  estate. 
It  was  prepared  by  his  counsel  in  accordance  with  instructions 
received  in  the  solitude  a{id  silence  of  the  death  chamber.  No 
one  was  present  to  solicit  or  suggest  a  benefaction,  and  the  tes- 
tator, alone  with  his  counsel,  calmly  rememhors  and  seeks  to 
befriend  those  who  he  believed  would  appreci^^  his  gifts  and 
had  won  his  heartfelt  esteem. 
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"  Being  of  opinion,  therefore,  that  the  evidence,  if  submitted 
to  a  jnrj,  would  not  jaatify  a  verdict  against  the  will,  I  think 
that  the  demand  for  an  issue  should  be  refused,  and  the  appeal 
dismissed.** 

The  letter  of  May  2,  1874,  was  written  by  the  residuary 
legatee  to  the  testator,  charging  that  about  seventeen  years 
before  he  had  seduced  her ;  that  she  had  fled  in  shame,  and  the 
child  bom  of  the  illicit  intercourse  had  died ;  that  she  had  been 
forced  to  lead  s  dishonorable  life,  and  beting  him  not  to  for- 
sake but  to  save  her.  It  was  shown  that  from  the  time  she 
commenced  to  live  with'  testator,  that  her  influence  had  been 
exerted  to  his  benefit,  inducing  him  to  give  up  drinking;  that 
ehe  acted  with  propriety ;  attended  church,  and  had  been  intro- 
duced by  testator  as  his  wife. 

Arthio'  M,  Burton  and  George  W.  Biddle,  for  appellants. 

John  Q.  Lane  and  JF.  Co'rroll  Brewster,  for  appellees. 

Chief  Jdsticb  Shabswood  delivered  the  opinion  of  the 
court 

It  is  strongly  contended  that  there  were  disputed  facts  dis- 
closed by  the  evidence  from  which  the  jury  might  have  found 
that  an  undue  influence  was  exerted  over  the  mind  of  the  tes- 
tator. It  is  clearly  settled  that  the  constr^nt  which  will  avoid 
a  will  must  be  one  operating  in  the  act  of  making  tlie  will. 
Threats,  violence  or  any  undue  influence  long  past,  and  not 
shown  to  be  in  any  way  connect«d  with  the  testamentary  act, 
are  not  evidence  to  impeach  a  will.  McMahon  v.  Ryan,  8 
Harris,  329 ;  &keri  v.  Flowry,  7  Wright,  417 ;  Thompson  v. 
Eyner,  15  P.  F.  Smith,  368.  In  an  issue  devieavit  vel  non  on 
the  allegation  of  undue  influence  by  the  mother  of  an  illegitd- 
mate  child,  the  legatee  in  the  wiU,  the  unlawful  cohabitation 
of  the  mother  with  the  testator  is  not  of  itself  snfiicient  evi- 
dence from  which  a  jury  could  iafer  undue  influence.  Rwly  v. 
VlrieAy  19  P.  F.  Smith,  177.  It  is  true  that  if  there  are  other 
facts,  unlawful  cohabitation  may  be  a  ciroumstance  of  weight. 
Dainy.Negley,  5  Wright,  317;  Mainv. Ryder,Z  Norris,  217. 
In  the  case  before  us  there  was  not  a  scintilla  of  evidence  of 
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the  exertioD  of  any  influence  over  tlie  mind  of  the  testator  in 
the  teBtamentary  act.  Hia  capacity  was  perfect,  the  act  wae 
free  and  voluntary ;  a  respectable  member  of  the  bar  was  called 
in;  everybody  was  excluded  from  the  room  when  his  instrnc- 
tions  were  g^ven,  and  the  will  when  afterwards  drawn  in  form 
was  executed  in  the  presence  of  the  two  witneBsee  who  attested 
it.  There  was  never  a  case  in  which  a  will  was  executed  less 
liable  to  exception  on  this  ground.  It  is  true  that  the  testator 
and  the  residuary  legatee,  liad  never  been  lawfully  married. 
Bnt  for  a  year,  at  least,  lie  had  coliabited  with  her  as  liis  lawfnl 
wife,  acknowledging  her  to  be  sucli.  He  was  not  on  good  terms 
with  his  brothers  and  Bisters,  the  present  contestants,  and  on 
many  occasions  had  expressed  his  intention  of  providing  for  the 
residuary  legatee.  It  is  contended,  however,  that  she  had  falsely 
represented  to  the  testator  that  he  had  seduced  her.  It  is  more 
than  doubtful  whether  the  letter  of  May  2d,  187i,  so  much 
relied  upon  by  the  appellants,  was  not  the  testator's  own  work, 
intended  to  justify  him  in  the  eyes  of  his  friends  in  living  with 
the  woman,  and  it  is  difBcult  to  believe  that  he  was  deceived 
by  it,  ■  Bnt  concede  it  to  be  as  contended.  How  can  it  by  itself 
justify  the  conclusion  of  undue  influence  in  the  testamentary 
act?  Say  that  it  was  intended  by  her  to  induce  him  to  remove 
her  from  the  condition  of  a  common  prostitute  and  take  her 
under  Iiis  protection.  Why  might  not  her  care  and  attention, 
her  faithful  performance  of  all  the  duties  of  a  wife,  though  she 
did  not  bear  t!ie  lawful  relation,  making  his  home  peaceable 
and  comfortable,  produce  in  him  a  natural  and  legitimate  afiec- 
tion  for  her  sufficient  to  account  for  the  not  unreasonable  pro- 
vision made  for  her  in  his  will  ?  It  is  clear  to  us  that  this 
circumstance  alone  is  not  suflicient  to  justify  a  jury  in  finding 
a  verdict  against  the  will  If,  upon  tlie  whole  evidence,  such  a 
verdict  ought  not  to  be  allowed  to  stand,  an  issue  ought  not  to 
be  awarded.  Upon  a  careful  examination  of  all  the  testimony 
this  is  our  conclusion. 

Decree  affirmed,  and  appeal  dismissed  at  the  costs  of  the 
appellants. 
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Smith  et  al.  vs.  McKitterick. 

[Bl  lowft,  M8.] 

SpBcmc  LKOAor. — Inteeest. 

A  bequest  of  ■  spedGed  auro  to  be  paid  out  the  share  of  hei  father's  estate  lo 
which  testatrix  was  entitled,  if  his  will  should  be  refused  probate,  is  a  specific 
legac;  emitting  the  legatee  lo  any  accessions  by  way  of  iolerest  thereon  from 
the  death  of  the  testatrix, 

Teupebutob  Odbts  ezeeated  her  last  will,  containing  the 
following  proTisions ; 

"1.  I  have  and  own  in  my  own  right  the  sum  of  two 
thooBand  dollars,  reeeived  from  the  estate  of  mj  father,  which 
I  will  and  beqneath  to  my  daughters,  Amanda  and  Adeline,  in 
eqnal  shares  to  them  and  their  heirs  and  assigns. 

"  2.  Whereas,  the  will  of  my  deceased  hnshand,  John  Curta, 
IB  now  being  contested  at  law  by  soine  of  the  heirs,  and,  whereas, 
in  ease  said  will  should  be  broken,  and  held  to  be  void  at  law, 
I,  as  the  wife  and  widow,  will  be  entitled  to  one-third  of  all 
my  hnsband's  real  and  personal  property :  Now,  therefore,  if, 
by  reason  of  the  premises,  I  shall  become  owner  of  said  estate 
above  named,  I  will  and  beqneath  the  same  in  the  following 
manner ; 

"  I  desire  that  my  share  and  interest  in  the  said  real  and 
personal  property  be  converted  into  money  by  my  executor,  as 
Boon  as  practicable  after  my  decease,  and  the  proceeds  distributed 
SB  follows,  to  wit : 

"  1.  To  my  daughter  Susan  Sydell,  of  Texas,  I  give  the  sum 
of  three  thonsand  doUars. 

"  2.  To  my  daughter  Amelia  Moore,  of  Illinois,  the  snm  of 
five  hundred  dollars. 

"  3.  To  my  daughter  Temperance  Cronnover,  of  Illinois,  I 
give  the  snm  of  three  thousand  dollars. 

"4.  To  my  daughter  Anna  Bell  Danela,  of  Burlington, 
Iowa,  five  hundred  doUars. 

"  5.  To  my  daughter  Eliza  Brooks,  of  Illinois,  I  give  the 
stun  of  five  hundred  dollars. 
VoL-L— 4 
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"  6.  To  the  two  older  daoghters  of  my  son  Thomas  Cnrts, 
Adeline  and  Amanda,  I  will  and  bequeath  the  sum  of  five  hon- 
dred  dollars  each. 

"  7,  To  my  eon  John  Frederick  Carts,  of  lUinoiB,  I  will-  and 
bequeath  the  rest  and  residue  of  all  my  property,  of  every  natnre 
and  kind  whataoever,  for  him,  his  heirs  and  assigns,  forever; 
and  I  hereby  appoint  and  nominate  my  friend  Edward  McKit- 
terick,  executor  of  this  my  last  will  and  testament,  and  authorize 
him  to  sell  stud  estate,  real  and  persona),  which  may  come  to  me 
as  aforesaid." 

Temperance  Curta  died  on  the  22d  day  of  August,  1875, 
Letters  of  administration  were  not  issued  to  the  defendant  until 
Aaguflt,  1877,  because  objections  to  the  probate  of  the  will  had 
been  filed.  The  plaintifis  were  not  a  party  to  said  objectionB. 
The  first  publication  of  notice  of  the  appointment  of  the  exec- 
utor was  made  October  6, 1877.  At  the  time  of  her  death 
Temperance  Curts  was  tlie  owner  of  a  note  of  $2,000,  executed 
by  T,  G.  Kendall,  dated  January  26,  1871,  bearing  interest  at 
ten  per  cent,  per  annum,  payable  annually. 

On  the  3l8t  of  August,  1878,  the  plaintiffs  filed  their  peti- 
tion, alleging  that  they  are  granddaughters  of  Temperance 
Curta,  and  the  persons  named  in  her  will  as  daughters,  and  that 
by  the  terms  of  said  will  the  money  which  was  at  interest  which 
Temperance  Ourts  received  from  her  father's  estate,  and  which 
she  held  in  her  own  right,  was  bequeathed  to  plaintiffs.  The 
plaintiffs  ask  an  order  authorizing  and  directing  the  administra- 
tor to  pay  them  the  sum  of  one  thousand  dollars  each,  with  in- 
terest at  the  rate  of  ten  per  cent,  per  annum  from  the  date  of 
the  death  of  Temperance  Curts.  The  defendant  demurred  to 
this  petition.  The  demurrer  was  sustained  and  the  plalntifEs 
took  leave  to  amend. 

On  the  18th  day  of  October,  1878,  the  plaintiffs  filed  a  peti-- 
tion  reaffirming  aU  and  each  the  matters  and  things  included  in 
the  original  petition  on  file,  and  stating  that,  not  knowing 
whether  they  can  recover  on  the  statements  of  the  original 
petition,  they  make  the  following  amendments :  "  That  the 
property  which  the  executor  returns  in  his  inventory  was  the 
property  which  the  said  Temperance  Curts  owned  in  her  own 
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right ;  that  the  aame  ia  the  property  which  she  refers  to  in  her 
wilt  as  that  which  she  received  from  hor  father's  estate ;  that 
the  said  two  thoaeaad  dollars  to  he  paid  to  petitioners  has  heen 
at  ten  per  cent,  interest  since  the  death  of  the  testator. 
*  *  *  *  And  these  petitioners  ask  the  sum  of  one  thou- 
sand dollars  each,  with  interest  at  ten  per  cent,  from  one  year 
from  the  death  of  the  testatrix.  And  if,  from  the  facta  stated, 
plaintiSs  are  not  entitled  to  interest  as  asked,  they  pray  for  in- 
terest at  six  per  cent,  per  ananm  for  one  year  from  the  death  of 
the  testatrix." 

The  answer  denies  that  petitioners  are  entitled  to  any  greater 
earn  than  one  thousand  dollars,  and  alleges  that  defendant  has 
always  been  ready  to  pay  over  that  snm.  It  is  admitted  that 
thete  is  a  sufficient  amoaat  in  the  executor's  hands,  the  proceeds 
of  said  note,  to  pay  the  petitioners'  interest  as  claimed.  The 
court  deniod  the  prayer  of  the  petitioners,  and  directed  the  ex- 
ecutor to  pay  their  said  legacies  of  one  thousand  dollars  each, 
with  interest  at  six  per  cent,  from  October  6, 1878,  a  period  one 
year  after  the  first  publication  of  notice  of  the  granting  of  letters 
of  administration.     The  plaintiffs  appeal. 

A.  M.  AnfyvbuB,  for  appellants. 

£1  S.  Huston  and  Hall  da  Baldwin,  for  appellee. 

t)AT,  Z,  I.  The  plaintifEs  failed  to  except  to  the  sustaining 
of  the  demurrer  to  the  original  petition,  and  amended  their  pe- 
^tioD.  The  appellee  now  insists  that  plaintifis  cannot  rely  upon 
the  claim  made  in  the  original  petition  for  interest  from  the  date 
of  the  death  of  the  testatrix.  Bnt  the  plsintifis,  in  their  amended 
petition,  rea£Brm  all  and  each  the  matters  contaiaed  in  their  orig- 
inal petition.  No  demurrer  was  filed  to  this  allegation,  nor  mo- 
tion to  strike  it  out.  "We  think,  therefore,  that  the  plaintiffs 
may  claim  the  relief  asked  in  the  original  petition. 

II.  The  whole  question  involved  is  as  to  when  the  legacies 
begin  to  draw  interest,  md  what  rate  of  interest  should  be  al- 
lowed. The  plaindfis  claim  that  the  legacies  are  specific,  and 
that  they  draw  interest  from  the  date  of  the  death  of  the  testa- 


i  by  Google 


62  AMERICAN  PEOBATE  EEP0ET8. 

trix,  at  ten  per  cent.,  that  being  the  rate  which  the  note  held  by 
the  testatrix  was  drawing  at  the  time  of  her  death.  Specific 
legacies  carry  any  accessions,  by  way  of  increase  or  interest, 
which  accme  after  the  death,  of  the  testator.  2  Bedfield  on 
"Wills  (3d  ed.),  467 ;  GraybUl  db  ButU  v.  Warrm,  4  Ga.  528. 

The  real  question  in  this  case  is,  whether  the  legacies  to  the 
plaintiffs  are  specific  or  general.  In  2  Eedfield  on  Wills  (3d 
ed.),  132,  the  distinction  between  a  general  and  a  specific  legai^ 
is  thus  defined :  "  A  legacy  is  said  to  be  general  when  it  is  not 
answered  by  any  particular  portion  of,  or  article  belonging  to, 
the  estate,  the  delivery  of  which  will  alone  fulfill  the  intent  of 
the  testator ;  and  when  it  is  so  answered,  it  is  said  to  be  a  spe- 
cific legacy,  because  it  consists  of  some  specific  thing  belonging 
to  the  estate,  which  is,  by  the  legacy,  intended  to  be  transferred 
in  specie  to  the  legatee."  In  2  "Williams  on  Executors  (6th  ed.), 
1250,  it  is  said:  "A  legacy  is  general  when  it  is  so  given  as  not 
to  amount  to  a  bequest  of  a  particular  thing  or  money  of  the 
testator,  distinguished  from  all  others  of  the  bame  kind.  A 
legacy  is  specific  when  it  is  a  bequest  of  a  specified  part  of  the 
testator's  personal  estate  which  is  so  distinguished."  One  of  the 
essential  properties  of  a  specific  legacy  is,  that  if  the  legacy  fail 
by  the  inadequacy  of  its  subject,  the  legatee  will  not  be  entitled 
to  any  recompense  or  satisfaction  out  of  the  general  personal 
estate.     2  "Williams  on  Executors,  1251. 

The  bequests  in  question  are  contained  in  the  following  pro- 
vision of  the  will :  "  I  have  and  own  in  my  own  right  the  "sura 
of  two  thousand  dollars,  received  from  the  estate  of  my  father, 
which  I  will  and  bequeath  to  my  daughters  Amanda  and  Ade- 
line, in  equal  shares  to  them  and  their  heirs  and  assigns."  This 
legacy  is  a  bequest  of  a  specific  part  of  the  testatrix's  personal 
estate,  viz. :  that  which  she  received,  from  the  estate  of  her 
father.  The  bequest  thus  comes  within  the  definition  of  a  spe- 
cific legacy,  contained  in  the  authorities  above  cited.  If,  by  the 
insolvency  of  the  maker  of  the  note  owned  by  the  testatrix  at 
her  death,  it  had  happened  that  the  testatrix,  at  the  time  of  her 
death,  did  not  own  in  her  own  right  two  thousand  dollars,  re- 
ceived from  tlie  estate  of  her  father,  we  think  it  is  quite  appar- 
ent, from  the  provisions  of  the  will,  Uiat  the  plaintiffs  would 


Digit'zed  by  Google 


HBVIUS  T.  CrOURLET. 


58 


not  have  been  entitled  to  compenBation  ont  of  the  remaining 
portions  of  her  estate.  This  fact  alone  fixes  the  character  of  the 
beqnest  as  a  specific  legacy.  In  Warr&n  v.  WigfaU,^  3  Dessan. 
(S.  C.)  47,  a  bequest  in  the  following  form :  "  I  give  to  my  wife 
the  whole  of  the  property  she  bronght  me,"  was  held  to  be  spe- 
cific. 

III.  The  appellee  insists  that,  if  the  beqnest  ia  specific,  the 
note  itself  must  be  tamed  over  to  the  plaintiffs.  It  appears, 
however,  from  the  defendant's  answer,  that  he  haa  collected 
nearly  all  of  the  note.  Under  such  circumstances  the  defendant 
must  account  for  the  proceeds  of  the  note.  The  plaintiffs  are 
entitled  to  an  order  for  the  payment  to  each  of  the  legacy  of 
one  thousand  doUars,  with  interest  at  the  rate  of  ten  per  cent, 
from  August  22,  1875,  the  date  of  the  death  of  the  testatrix, 
if  so  much  shall  be  realized  from  the  note  in  question.  If  less 
is  realized  from  the  note,  the  plaintiffs  are  entitled  to  an  order 
for  the  payment  of  that  amount. 

Beversed. 


John  R.  Nevtus  et  al. 


Thomas  R.  Gourlet  et  al. 

[SS  UllnoU,  20«.] 

r  ooKDinoN. — pATMBirr  op  leqaoibs  bt  notb.- 
Patmbnt  to  lboatbb'b  I 


A  devise  to  one.  if  he  (hall  pay  certain  legacies  ' '  out  of  his  own  private  Eunds, 
within  one  year  from  the  date  □[  my  decease,  and  shall  settle  my  estate  with- 
out any  other  charge  to  said  estate;"  but  if  he  shall  not  "  fully  comply  with 
the  foregoing  conditions,  he  shall  have  no  lien  on  the  two  lots  of  land"  devised, 
is  upon  condilioB  precedent, 

CooditioDS  precedent  must  be  strictly  performed,  and  if  they  consist  of  several 
requirements,  all  must  be  performed  to  entitle  the  party  to  the  estate. 
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If  a  devisee,  required  by  the  will  to  pay  certiua  legacies,  gire  his  promissory 
note,  >ad  it  is  accepted  by  the  legatee,  it  is  a  good  payment  under  the  wilL 

But  the  re<]uircinenl  in  a  devise  thai  such  legacies  shall  be  paid  out  of  the  devi- 
see's "  own  funds,"  is  not  satislied  by  payment  out  of  rents  of  the  ectale  in  the 
devisee's  hands  as  executor. 

Under  a  will  made  in  1877,  a  married  woman's  rights  as  legatee  are  not  barred 
by  payment  to  her  husband  without  her  consent. 

Appeal  from  the  Appellate  Conrt  for  the  Second  District. 

Batseti  dk  Wharton,  for  the  appellants. 

P&pper  A  Wil^m,  for  the  appellees. 

Mr.  JuBTioB  Ckaiq  delivered  the  opinion  of  tiie  Coart : 

Thb  was  a  bill  to  foreclose  a  mortgage  executed  by  Henry 
W.  Nevius  to  appellees,  on  the  9th  day  of  August,  1877,  on  the 
following  described  tract  of  land :  The  south  half  of  lot  No.  3, 
in  northwest  quarter  of  section  16,  in  township  13  north, 
range  3  west,  in  Mercer  county ;  and  the  controverted  qaestion 
presented  by  the  record  is,  whether  Nevios,  the  mortgagor, 
was  seized  of  the  property  at  the  time  the  mortgage  was 
executed. 

The  land  in  question  was  owned  by  William  I.  Nevius,  who 
died  testate,  on  the  10th  day  of  June,  1877.  The  ninth  daose 
of  the  will  read  as  follows : 

"  I  give  and  bequeath  my  son,  Henry  W.  Nevins,  lot  No.  26, 
in  the  southeast  quarter  of  section  4,  in  township  13  north, 
range  3  west  of  the  fourth  principal  meridian,  in  the  county  of 
Mercer,  and  State  of  Illinois.  And  also,  if  the  said  Henry  "W, 
Nevius  shall  well  and  truly  pay,  or  cause  to  be  paid,  all  the 
several  notes,  bonds  and  obligations  for  which  I,  the  under- 
signed, am  bound  as  security,  then  I  give  and  bequeath  to  said 
Henry  W.  Nevius,  the  south  half  of  the  east  half  of  tlie  south- 
west quarter  of  section  9,  in  township  13  north,  range  3  west  of 
the  fourth  principal  meridian,  in  the  county  of  Mereer,  and 
State  of  Tllinois. 

"  Also,  if  said  H.  W.  Nevius  E^all  pay  to  Eebecca  E.  Mc- 
Creight  (200,  to  Adriania  J.  Park  $300,  and  to  Cornelia  L. 
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Johnson  $150  (being  the  same  of  money  beqaeathed  to  said 
R.  E.  McCreight,  A.  J.  Park  and  C.  L.  Johnson  in  this  will), 
ont  of  hie  own  private  funds,  within  one  year  from  the  date  of 
my  decease,  and  shall  settle  my  estate,  without  any  other  charge 
to  said  estate,  then  I  give  and  bequeath  to  the  said  H.  W. 
NeTiofl  the  soath  half  of  lot  No.  3,  in  the  northwest  quarter  of 
section  16,  township  13  north,  range  3  west  of  the  fourth  prin- 
cipal meridian,  in  the  eoimty  of  Uercer,  and  State  of  Illinois. 
If  the  said  H.  W.  Nerius  shall  not  folly  comply  with  the  fore- 
going eouditions,  he  shall  have  no  lien  oo  the  two  lots  of  land 
last  mentioned." 

H.  "W.  Neviafl  was  appointed  executor  in  the  will,  but  the 
estate  has  not  been  settled,  and  whether  it  will  erer  be  settled 
withont  costs  to  the  estate,  does  not  as  yet  appear. 

It  is  apparent  that  unless  H.  W.  Nevius  perfonned  the  con- 
ditions named  in  the  will,  and  within  the  time  required  by  the 
terms  of  the  will,  the  title  to  the  land  did  not  vest  in  him,  and 
the  mortgage  would  create  no  lien  on  the  land.  In  order  to 
determine  this  question,  it  will  be  necessary  to  refer  to  the  evi- 
dence. 

In  regard  to  &e  payment  of  the  legacies  to  Mrs.  McCreight 
and  Mrs.  Johnson,  we  find  but  little  trouble.  Mrs.  McCreight 
testified :  "  My  brother  came  to  me  in  the  last  of  May  or  the  first 
of  June,  and  asked  me  if  I  would  take  his  note  for  the  amount 
of  my  legacy  and  give  him  a  receipt,  so  that  he  could  settle 
with  the  court  »  »  »  I  signed  the  receipt  and  took  the 
note." 

Mrs.  Johnson,  in  regard  to  the  payment  of  her  legacy,  tes- 
tified 1  "  I  accepted  of  my  brother,  Henry  W.  Nevius,  his  note 
in  payment  of  the  legacy,  in  order  that  he  might  settle  with  the 
court,  and  I  signed  and  sent  him  a  receipt  for  the  legacy  in 
order  that  he  might  settle  with  the  court  inside  of  twelve 
months  after  his  father's  death."  It  is  true  these  legacies  were 
not  paid  in  money,  but  if  the  legatees  saw  proper  to  accept 
payment  in  the  notes  of  H,  W.  Nevius  in  lieu  of  money,  we  are 
aware  of  no  reason  why  the  payment  would  not  be  good  and 
binding,  and  a  substantial  compliance  with  the  terms  of  the 
wilL     But  it  was  also  necessary  to  establish  by  proof  that  Mrs. 
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Park  waa  paid  the  snin  deriaed  to  her,  and  if  the  proof  fails  to 
sliow  this  fact,  then  the  title  to  the  property  would  not  pass,  al- 
though the  other  two  devisees  were  paid.     Two  of  the  oom- 
plaiuantB  t«8ti£ed  that,  in  the  month  of  September,  1878,  they 
had  a  conversation  with  Mrs.  Park,  in  which  she  admitted  that 
she  bad  received  the  amount  due  her  under  the  will,  and  had 
receipted  for  the  same ;  but  Mrs.  Park,  in  ber  evidence,  ez- 
preasly  denied  that  she  made  the  statement.   Here  there  is  such 
a  conflict  in  the  evidence,  that  a  court  would  not  be  justified  in 
basing  a  decree  upon  that,  unless  corroborated  by  other  satis- 
factory proof.  If  the  money  was  actually  paid  to  Mrs.  Park  by  - 
her  brother,  l^ese  two  parties  doubtless  knew  the  fact,  and,  al- 
though their  interest  was  adverse  to  the  complainant's,  it  is  un- 
reasonable to  believe  that  they  would  deny  the  fact  when  placed 
upon  the  stand.     They  were  both  sworn  for  complainant,  and 
Krs.  Park  admits  that,  on  one  occasion,  her  brother  brought  her 
a  receipt  to  sign  and  ahe  signed  it  j  but  she  expressly  says  that 
she  did  not  read  it,  and  had  no  knowledge  of  its  contents.    But 
if  she  gave  a  receipt,  and  no  money  was  paid  her,  the  receipt 
would  amount  to  nothing ;  and,  if  her  evidence  is  reliable,  she 
never  received  a  dollar  of  the  legacy  from  her  brother  or  any 
other  person.   Nevius,  in  his  testimony,  corroborates  Mrs.  Park, 
that  he  obtained  from  her  a  receipt,  but  it  waa  not  for  the  legacy. 
It  also  appears,  from  his  evidence,  that  he  never  gave  her  a  note 
for  the  legacy,  neither  did  be  pay  her  the  money,  or  any  part 
of  the  same ;  but  he  let  h'er  huaband  have  a  horse  at  $90,  and 
allowed  him  $127  on  the  rent  of  the  land  in  question,  which  he 
had  leased  before  the  death  of  the  testator,  and  paid  him  in  other 
tJiinga  enough  more  to  make  tip  the  $300.  The  record,  however, 
contains  no  evidence  that  Mrs.  Park  had  authorized  her  husband 
to  receive  the  money  coming  to  her  under  the  will,  and,  in  the 
absence  of  authority,  a  payment  to  the  husband  would  not  be  a 
payment  to  her. 

But  if  the  payment  to  the  husband  could  be  regarded  as  a 
payment  to  the  wife,  there  is  still  a  fatal  objection  to  the  pay- 
ment. The  will  required  Kevins  to  pay  the  legacies  from  his 
own  funds,  and  a  payment  from  rents  belonging  to  the  estate 
could  not  be  regarded  as  a  compliance  with  the  requirement  of 
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the  will ;  and  yet  $127  of  the  $300  paid  wob  from  rente  aris- 
ing ander  a  cootract  made  between  tlie  testator  in  liig  lifetime 
and  Park.  The  payment  of  the  legacies  by  NeviuB  from  his 
own  priTftte  funds  within  one  year  from  the  death  of  the  testa- 
tor was  a  precedent  condition,  and  if  the  condition  was  not  per- 
formed, the  title  to  the  land  would  not  vest. 

It  is  apparent,  from  the  language  of  the  will,  that  the  testar 
tor  did  not  intend  that  the  ^Aate  should  rest  nnless  the  condi- 
tions were  fully  perf oimed  by  H.  "W".  Neviua.  That  there  might 
be  no  nncertainty  or  doubt  in  regard  to  the  matter,  the  tes- 
tator used  t^e  following  language :  "  If  the  said  H.  "W.  NeviuB 
shall  not  fully  comply  with  the  foregoing  conditions,  he  aliall 
have  no  lien  on  the  two  lots  of  land  last  mentioned."  We 
understand  the  rale  to  be  that  a  precedent  condition  must  be 
strictly  performed,  and  where  there  is  a  substantial  deviation 
from  the  intent  of  the  testator,  as  expressed  in  the  will,  the  title 
will  not  vest.  Kent,  in  vol.  4,  sec.  125,  in  discussing  this  sub- 
ject, says :  "Precedent  conditions  must  be  literally  performed, 
and  even  a  court  of  chancery  will  never  vest  an  estate,  when,  by 
reason  of  a  condition  precedent,  it  will  not  vest  in  law.  It  can- 
not relieve  from  the  consequences  of  a  condition  precedent  un- 
performed." 

In  Yanhorm  v.  Darrenee,  2  Dall.  317,  it  is  said,  where  an 
act  is  previons  to  an  estate,  and  that  act  consists  of  several  par- 
ticulars, every  particular  must  be  performed  before  the  estate 
can  vest  or  take  effect.  See,  also,  Jamian  on  Wills,  3d  edition, 
vol.  1,  page  672,  and  notes,  and  Reyrieth  v.  Martin,  3  Atk.  380. 
In  the  last  case  cited  it  is  said :  "But  in  our  law,  where  the  con- 
dition is  precedent,  the  legatary  takes  nothing  till  the  condition 
is  performed,  and  consequently  has  no  right  to  come  and  de- 
mand the  legacy,  but  it  is  otherwise  where  the  condition  is  sub- 
sequent." 

In  the  case  under  consideration,  there  was  an  attempt  to 
perform  the  conditions  in  order  that  the  title  to  the  property 
might  vest.  And  while  we  might  with  propriety  hold  that  two 
of  the  legacies  were  paid,  as  required  by  the  terms  of  the  will, 
yet,  in  regard  to  the  bequest  to  Mrs,  Park,  we  cannot,  without 
a  clear  disregard  of  the  evidence,  hold  that  H.  W.  Neviua  com- 
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plied  with  the  conditions  of  the  will,  which  w&s  neceBsary  in 
order  to  vest  the  title  of  the  propertj  in  him.  Had  the  com- 
plainantB,  before  the  mortgage  was  execated,  called  oo  Mrs. 
Park  and  obtained  from  her  an  admission  that  she  had  reoeivod 
from  her  brother  the  amount  deviBed  to  her,  she  might  new  be 
estopped  from  claiming  that  tite  money  bad  not  been  paid  her ; 
hut  such  was  not  the  case.  The  conversntion  they  had  with  her 
was  long  after  the  mortgage  was  executed,  and  hence  it  cazinot 
be  claimed  that  they  were  misled  when  they  received  the  mort- 
gage, or  acted  on  her  declarations  or  conduct. 

As  the  conditions  npon  which  the  title  to  the  property  was 
to  vest  in  H.  W.  Nevios  were  not  fulfilled  by  him,  it  follows 
that  the  mortgage  he  gave  the  complainants  coold  create  no 
lien  upon  the  premises  as  against  the  defendants  in  the  bill, 
and  the  coral;  erred  in  rendering  a  decree  of  forecloflore, — for 
which  error  the  judgment  will  he  reversed,  and  the  cause  re- 
manded. 

Judgment  reversed. 


D«Tlses  on  conditions  snbseqiieiit  and  preeedentr— In  Wheeler  v. 
^||flker,  S  Conn.  196,  the  testator,  after  makiiig  certain  speclflc  derifles, 
gare  all  the  residue  of  his  estate,  real  and  peraonal,  to  bis  two  sons,  thej- 
Jointly  and  sevenflly  paying  to  hia  two  daughtera  $300  each,  within  one 
year  after  his  death.  The  court  construed  the  estate  to  be  vested,  subject  to 
be  divested  on  noa-perfonnance  ot  the  required  act  within  the  year. 

A  dmilar  ruling  was  made  in  Stark  v.  BmUey,  2S  He.  201.  The  testator 
in  that  case  devised  his  farm,  providing  that  the  devisee  should  be  entiUed 
to  the  estate  "  as  soon  as  he  shall  have  paid  "  some  legades  and  debts  q)ecl- 
fled  in  the  will.  The  court  lay  stress  on  the  fact  that  other  portions  of  tbe 
will  required  certain  acts  to  be  done  by  the  devisee  which  he  could  not  per- 
fonn  unless  vested  immediately  with  the  estate. 

In  West  V.  Biscoe.  6  Harr.  &  J.  460,  the  language  was  more  like  that 
used  in  the  principal  case,  and  the  condition  was  held  to  be  a  precedent  one. 
The  will  gave  some  property  to  the  testatrix's  sons,  "provided  that  they 
shall,  before  they  receive  any  benefit  or  interest  under  the  trust,  pay"  a 
stated  sum  to  the  donor's  granddaughters. 

In  other  cases  where  the  condition  was  not  so  forcibly  expressed,  but 
simply  required  the  devisee  to  support  some  particular  persons,  the  courts 
hare  construed  the  condition  as  a  subsequent  one.  Thomas  v.  Record,  47 
Me.  SOO  i  Smith  v.  Jewett,  40  N.  H.  680;  Clapp  v.  Clapp,  6  R  I.  129  ;  Jen- 
nings T.  Jennings,  ST  QL  18. 
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Where  the  lan^nisgc  used  was  "only  upon  condition "  tb&t  the  devisee 
shonld  pay  the  testalor'E  executon  a  certain  sum  of  money,  the  mme  con- 
slmctioD  was  given.     Creswell  y.  LawBon,  7  GUI  &  J.  237-241. 

And  to  the  same  effect  eee  Honey  v.  Horsey,  4  Hairing,  517;  Bonner  t. 
Donner,  S  Watts,  60 ;  Burnett  v.  Strong,  26  MIhb.  116  ;  Ward  v.  Ward,  15 
Pick.  611  i  QroTes  t.  Cos,  40  N.  J.  Law,  40. 

In  Page  v.  Frtzer,  14  Bush,  206,  &  devise  to  persons  provided  they  should 
become  reconciled  with  one  of  their  relatives  within  a  year  after  testator'a 
death,  was  held  to  be  on  a  condition  precedent.  See  also  Broadstreet  v. 
Glvk,  SI  nek.  888  ;  BeaU  t.  DeUe,  7  Oill  &  J.  St6. 


BosA  N.  Gebbish  et  al.,  Respondents, 


JOHH   J.    GeREBH   et   al.,   APPELLANTS. 
[B  Oregon,  861.] 

aoopnon  of  psotibionb  by  befbrence  to  alfothbe  will. — 
Object  of  statute  beqiiibino  nauinq  of  childben. 

Wliere  (he  will  of  a  testatrix,  otherwise  properly  cucnied,  refers  lo  (he  vill  of 
her  late  hosband,  and  so  describes  it  as  to  leave  no  doubts  of  its  identity,  and 
adopts  the  provisions  therein  contained;  HtU,  (ha(  it  becomes  a  part  of  such 
will,  and  should  be  considered  in  coDstruing  its  provisions. 

It  appears  that  the  provisions  of  the  will  of  G.  are  referred  to,  adopted,  and  made 
a  part  of  the  will  of  the  testatrix,  /ftlii,  that  the  children  and  grandchildren  of 
the  testatrix  having  been  named  in  the  will  of  G.,  are  "named  and  provided 
for"  in  the  will  of  the  testatrix  within  the  meaning  of  the  statute. 

The  object  of  the  statute  is  not  to  compel  parents  to  make  actual  beneficial  pro- 
visions for  their  children  and  their  descendants,  but  to  prevent  the  consequences 
of  fotgetfulness  or  oversight,  and  to  produce  an  intestacy  only  when  (he  child, 
or  the  descendant  of  such  child,  is  unknown  or  foigotten,  and  thus  uninten- 
tionallj  omitted. 

Appeal  from  Tamiiill  county. 

This  suit  is  a  snit  to  quiet  title.  The  respondents  claim  as 
devisees  of  Mary  Ann  Gerrisii,  and  the  appellants  claim  as  her 
heirs  at  law.    The  appellants  claim  that,  as  to  them,  the  will  of 
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Mary  Ann  is  void,  becanse  they,  being  the  children  and  grand- 
children, representing  deceased  children,  are  neither  named  nor 
provided  for  in  the  will  of  Mary  Ann.  Mary  Ann  made  no 
mention  of,  or  proviaion  for  the  appellants,  except  that  her  will 
contained  the  following  provision :  "  I  direct  that  whatever  may 
remain  at  my  death  of  the  personal  property  bequeathed  to  me 
by  my  late  husband,  James  Oerrish,  for  my  life,  shall,  at  my 
death,  be  distributed  in  accordance  with  the  provisions  made  in 
the  last  will  of  my  said  hasband  concerning  the  same."  The 
will  of  Jamee  Gerrish, referred  to,  provided  as  follows:  "I  give 
and  bequeath  to  my  beloved  wife  Mary  Ann  all  the  rest  and 
residue  of  my  personal  property  for  her  life-time ;  at  her  de-  * 
cease,  I  do  devise  and  bequeath  all  that  may  remain  of  my  real 
and  personal  property  to  each  of  my  living  children  and  the 
children  of  my  deceased  daughters  alike,  to  be  divided  as  a  mar 
jority  of  them  shall  say,  by  sale  or  otherwise." 

The  controversy  is  concerning  the  constmction  of  Maiy 
Ann's  will.  If  it  be  held  that  the.  heirs  generally  are  named 
or  provided  for,  then  the  appellants  take  nothing ;  otherwise, 
Mary  Ann,  as  to  them,  died  intestate,  and  they  have  a  valid  and 
sabsbting  estate  and  interest  in  the  lands  in  controversy, 

ShaWuck  06  Emin,  Tho».  Tongue,  R.  WHUama,  and  Fen- 
ton  cfe  McCain,  for  appellants. 

Northntp  db  OVhert,  for  respondents. 

By  the  Court,  Fbim,  J.  This  is  a  suit  in  equity  to  qniet 
title  to  a  certain  parcel  of  land  lately  owned  by  Mary  Ann  Ger- 
rish, deceased.  The  respondents  claim  as  the  devisees  of  said 
Mary  Ann,  and  the  appellants  claim  as  her  heirs  at  law.  The 
appellants  are  the  children  and  grandchildren  of  the  deceased, 
and  they  claim  that  said  will  is  void,  because  they  are  neither 
named  nor  provided  for  therein ;  and  that  is  the  question  to  be 
decided  on  this  appeal.  The  statute,  page  78S,  section  10,  pro- 
vides, that  "  if  any  person  makes  his  last  will  and  die,  leaving  a 
child  or  children,  in  case  of  their  death,  not  named  or  provided 
for  in  such  will,  although  bom  after  the  making  of  such  will, 
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or  tlie  dea&  of  the  testator,  every  each  testator,  bo  far  as  ehall 
regard  Bach  child  or  children,  or  their  descendants,  not  named 
or  provided  for,  shall  be  deemed  to  die  intestate."  *  *  *  * 
It  is  admitted  that  the  will  itself  makes  no  direct  reference  to 
the  other  children  of  the  testatrix,  bnt  it  is  claimed  that  it  refers 
to  her  hnsband's  will,  and  adopts  the  proyisioDB  made  in  that 
for  all  of  her  children  and  descendants. 

The  clause  in  the  will  which  refers  to  her  husband's  will  is 
as  follows ;  "  I  direct  that  whatever  may  remain  at  my  death  of 
the  personal  property  bequeathed  to  me  by  my  lat©  hnsband, 
James  Gerrish,  for  my  life,  shall  at  my  death  be  distribated  in 

I  accordance  with  the  provisions  made  in  the  last  will  of  my  said 
hnsband  concerning  the  same."  This  is  the  only  clause  in  the 
will  which  refers  in  any  manner  to  the  appellants.   The  portion 

.  of  the  husband's  will,  to  which  the  above  clause  in  the  will  of 
the  testatrix  refers,  is  as  follows ;'  "  I  give  and  bequeath  to  my 
beloved  wife,  Mary  Ann,  all  the  rest  and  residue  of  my  real  and 
personal  property  for  her  life-time ;  at  her  decease  I  do  devise 
and  bequeath  all  that  may  remain  of  my  real  and  personal  prop- 
erty to  each  of  my  living  children  and  the  children  of  my  de- 
ceased daughter  alike,  to  be  divided  as  a  majority  of  them  shall 
say,  by  sale  or  otherwise."  This  portion  of  the  will  of  James 
Gerrish  is  clearly  referred  to  in  the  will  of  the  testatrix,  and 
the  provisions  thereof  adopted  as  a  portion  of  her  will.  In 
Tounele  v.  JIaU  {i  Com.  140),  it  was  held,  that  "  where  a  will, 
otherwise  properly  executed,  refers  to  another  paper  already 
written,  and  so  describes  it  as  to  leave  no  doubt  of  its  iden- 
tity, such  paper,  it  seems,  makes  part  of  the  will,  although  the 
paper  be  not  subscribed  or  even  attached." 

In  this  case,  there  can  be  no  question  as  to  the  identity  of 
the  instrument  referred  to.  The  husband  of  the  testatrix  had 
been  dead,  and  his  will  admitted  to  probate,  several  years  before 
her  will  was  written.  In  fact,  she  was  then  enjoying,  under  the 
provisions  of  his  will,  a  life  estate  in  several  farms  and  a  large 
amonnt  of  personal  property.  Then,  considering  the  language 
of  the  will  of  Jamea  Gerrish,  thus  adopted  and  made  a  part  of 
the  will  of  the  testatrix,  we  think  there  was  a  sufficient  naming 
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of  the  appellants  to  bring  the  case  within  the  proTisions  of  the 
statute. 

Our  statute  is  an  exact  copj  of  the  Missouri  statute,  and  the 
courts  of  that  State  having  been  called  upon  frequently  to  con- 
stme  it,  ve  must  look  principally  to  the  decisions  of  that  State 
to  ascertain  its  proper  judicial  construction.     In  that  State,  it  ie 
held  that  the  statute  does  not  require  that  an  actual  provision 
shall  be  made  for  the  children,  nor  that  the  children  shall  be 
designated  by  name ;  that  its  object  is  not  to  compel  parenta  to 
make  testamentaty  provision  for  children,  but  to  prevent  the 
consequences  of  forgetfnlness  or  oversight.    In  HockfersTnitA  v. 
Sluaker  (26  Mo.  2S7),  Judge  Richardson  says :  "  It  may  now  be. 
considered  ae  settled  that  the  object  of  this  provision  is  to  pro- 
duce an  intestacy  only  when  the  child  or  the  descendants  of  snch 
child  is  unknown  or  forgotten,  and  thus  unintentionally  omitted, 
and  the  presumption  that  the  omiasion  is  unintentional  may  be 
rebutted  when  the  tenor  of  tlie  will,  or  any  part  of  it,  indicates 
that  the  child  or  grandchild  was  not  forgotten."    In  that  case, 
a  bequest  had  been  made  to  a  son-in-law,  without  naming  his 
relation,  and,  on  the  application  of  the  daughter  for  a  child's 
share,  it  was  held  that  the  bequest  must  have  been  given  to  her 
hnsband,  because  he  was  such,  and  the  daughter,  though  not 
named  or  provided  for,  could  not  have  been  forgotten.     In 
Omtar  v.  Gordon  (17  Mo.  408),  the  testator  named  his  daugh- 
ter, who  was  then  dead,  but  did  not  name  her  children,  and 
that  was  held  a  sufficient  provision  for  his  grandchildren,  as 
they  were  represented  by  their  mother,  who  was  in  his  mind, 
though  dead.     To  the  same  eSect  is  Block  et  al.  v.  Block  et  aL 
8  Ohio,  495 ;  Beck  v.  MeU,  25  Mo.  70  ;  MoC>Atrtney  et  al.  v. 
MatAe«,  47  Id.  533. 

The  decree  of  the  court  below  is  affirmed. 
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ErmsNCE  to  ovebthkow  i 


In  a  5uil  to  contest  the  validitj  of  s  nuncupalive  will,  it  ii  competent  to  prove 
that  the  testamentary  words  reduced  to  writing  and  probated  are  not  the 
word*  ipoken  hy  the  testatoi;  and  it  is  not  error  lor  the  court  to  instruct  the 
JDiy  that  if  Che  wordi  reduced  to  writing  aod  piqbated  are  not  substantially 
the  same  as  those  spoken,  the  will  is  invalid. 

Motion  for  leave  to  file  a  petition  in  error  to  reverse  the 
judgment  of  the  District  Conrt  of  Sciota  county. 

The  original  action  waa  brought  to  contest  a  nuncupative 
will,  admitted  to  probate  as  the  will  of  John  H.  Baird,  de- 
ceased. The  action  was  appealed  to  the  district  conrt.  On 
the  trial  in  that  conrt  evidence  was  ^ven  hj  the  contestora 
tending  to  prove,  among  other  things,  that  the  alleged  testator 
did  not  request  the  witnesses  to  said  will  to  witness  the  same, 
and  that  the  words  actually  spoken  by  the  said  testator  were 
not  the  same  as  the  words  written  down  by  the  witnesses. 

On  the  part  of  the  contestees  evidence  was  given  tending  to 
prove  that  the  words  reduced  to  writing  by  the  witnesses  were 
the  same  as  those  actually  spoken  by  the  testator,  and  that  he 
requested  them  to  witness  the  same  as  his  wilL 

The  testimony  being  closed,  the  cont&tees  asked  the  conrt 
to  instruct  the  jury,  among  other  things,  as  follows :  That 
*'  parol  evidence  is  not  competent  to  show  that  the  words 
actually  spoken  were  other  or  difEerent  from  those  set  forth  in 
the  will  probated." 

The  court  refused  to  instruct  the  jury  as  requested,  but  did 
instruct  them,  on  this  subject,  as  follows :  "  That,  if  the  evi- 
dence showed  that  the  words  actually  spoken  were  substantially 
the  same  as  the  words  written  down  by  the  witnesses,  that 
would  be  sufficient ;  but,  on  the  other  hand,  if  the  evidence 
should  show  that  the  words  written  down  by  the  witnesses 
as  proved  and  probated,  were  not  substantially  the  same  as  the 
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words  actnallj  spoken,  then  the  will  conld  not  stand,  and  their 
verdict  should  be  for  the  plaintiffs." 

To  the  instmction  as  given,  and  to  the  refusal  to  instruct  as 
asked,  the  contestors  excepted. 

The  trial  resulted  in  a  verdict  against  the  validity  of  the 
will 

The  only  error  relied  on  is  that  relating  to  the  charge  of 
the  court  to  the  jury. 

W,  A.  Hvichms,  /or  the  motion. 

O.  F.  Moore,  W.  W.  M)wna,  and  WUUttm  LivingsUme, 
opposed. 

Whtte,  C.  J.  The  statute  on  the  Bubjeet  of  nuncupatiTe 
wills  is  as  follows  : 

"  A  verbal  will,  made  in  the  last  sicknesB,  shall  be  valid  in 
respect  to  personal  estate,  if  rednced  to  writing,  and  subscribed 
by  two  competent  disinterested  witnesses,  within  ten  days  after 
the  speaking  of  the  testamentary  words ;  and  if  it  be  proved, 
by  eaid  witnesses,  that  the  testator  was  of  sound  mind  and 
memory,  and  not  under  any  restraint,  and  called  upon  some 
persons  present,  at  the  time  the  testamentary  words  were  spo- 
ken, to  bear  testimony  to  said  disposition  as  his  will." 

Counsel  for  the  plaintiffs  in  error  contends  that  the  admis- 
sion of  the  alleged  will  to  probate,  by  the  probate  court,  is 
conclusive  evidence  that  the  testamentary  words,  reduced  to 
•  writing  and  recorded,  are  those  of  the  testator. 

As  under  our  system  of  admitting  wills  to  probate,  in  the 
first  instance,  the  court  is  only  authorized  to  examine  the  wit- 
nesses to  the  will,  and  such  other  witnesses  as  any  person  inter- 
ested in  having  the  same  admitted  to  probate  may  desire,  the 
effect  of  this  claim  is  to  preclude  persons  interested  in  resisting 
the  probate  from  giving  any  evidence  to  contest  the  validity  of 
the  will,  by  showing  that  the  testamentary  words  were  never 
spoken,    nathmoay's  WiU,  4  Ohio  St.  3&3. 

Bat  the  claim  of  the  plaintiffs  in  error  is  founded  on  a  mis- 
apprehension of  the  nature  of  the  jurisdiction  exercised  by  the 
court  in  tryiag  the  contest  of  a  will.    The  jurisdiction  exer- 
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cised  in  all  sacb  cases  by  the  court  and  jury  is  Tirtuallj  that  of 
a  court  of  probate,  charged  with  the  duty  of  finally  estahlieh- 
ing  or  rejecting  the  will.  The  proceeding  to  admit  the  will  to 
probate  in  the  first  instance,  is  in  its  nature  ex  j?arte  ;  the  pro- 
ceeding by  contest  is  a  suit  int^  partes.  Meara  v.  Mea/rs,  15 
Ohio  St.  96 ;  Corwerae  v.  Starr,  23  Ohio  St.  498. 

Every  fact  which  is  required  to  be  proved,  in  order  to  ad- 
mit the  will  to  probate  as  valid,  may,  on  the  contest  of  the  will, 
be  disproved  for  the  purpose  of  showing  it  to  be  invalid. 

The  statute  provides  that  a  verbal  will  shall  be  valid  in  re- 
spect to  personal  estate,  under  certain  prescribed  couditions. 
One  of  these  conditions  ie  that  the  verbal  wiU  shall  have  been 
reduced  to  writing  within  the  time  and  in  the  manner  pre- 
scribed. 

Whether  this  condition,  as  well  as  the  others  required  by 
the  statute,  had  been  complied  with,  were  questions  of  fact  to  be 
submitted  to  the  jury,  on  the  evidence.  The  order  of  probate 
vaa  prima  fdeie  evidence  that  the  conditions  had  been  com- 
plied with  ;  but  thia  prtma/aoie  case  it  was  competent  for  the 
contestore  to  rebut  and  overcome  by  other  evidence. 

The  exception  to  the  chai^  is,  therefore,  not  well  taken. 

licave  refused. 


Dennis  Mooitet  ft  al.  ■us.  Mary  E.  Olsen. 

[S2  Eanita,  69  ] 

AoMiseiBiLnT  of  testatob's  declabations  to  show  hbntal 
oONnmOH. — Evidence  of  pmdoe  influence. 

While  the  decUrations  of  «  testator,  either  before  or  after  the  eiecutioQ  of  his 
will,  are  as  evidence  of  eiternal  tacts  stated,  whether  in  support  or  impeach- 
ment of  the  will,  mere  hearsay  and  inadmissible,  yet  wherever  the  mental  con- 
dirion  of  the  testator  is  a  subject  of  inquiry,  his  statements  and  declarations 
■re  competent  evidence  thereof.  Therefore,  where  a  will  is  charged  lo  have 
be«n  executed  through  undue  influence,  and  the  circumstances  sarrouadiiig 
the  execution  tend  to  show  weakness  and  debility  on  the  part  of  the  testatrix, 
VOI.L— * 
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ttud  Ihe  presence  and  active  usUtasce  of  the  piiacipal  devisees,  Held,  thai  it 
is  competent  to  show  that  for  years  prior  there  had  b«en  estrangemeDt  and  ill- 
will  between  the  lestalrix  and  one  of  such  devisees,  and  as  evidence  of  such 
estrangement  and  ill-will,  to  introduce  her  statements  and  declarations. 
In  an  action  to  contest  a  will  on  the  ground  of  undue  influence,  a  wider  range  of 
inquiry  exists  than  in  ordioarf  litigation.  The  contents  of  the  wi1>,  the  eitent 
of  Ihe  testator's  estate,  his  family  and  connections,  the  terms  upon  which  he 
stood  with  tfaem,  and  the  claims  of  particular  individuals,  the  condition  and 
relative  situation  of  the  legatee  or  devisee  named,  the  situation  of  the  testator 
himself,  and  the  circumstances  under  which  the  will  was  made,  are  all  proper 
to  be  shown. 

AcnoN  brought  bj  Olsen,  against  Moonej  and  another,  to 
Bet  aside  the  will  of  Ljdia  Foster,  who  died  July  8,  1876. 
Trial  by  a  jury,  at  the  March  Term,  1877,  of  the  District 
Court,  and  verdict  against  the  will.  The  defendants  below 
filed  their  motion  for  a  new  trial,  which  was  overruled,  and 
judgment  rendered  iu  favor  of  the  plaintiff  Olsen,  upon  the 
verdict  of  the  jury.  Defendants  bring  the  case  here.  Other 
facts  are  stated  iu  the  opinion, 

Taylor  <&  OiUpatrick,  for  plaintiffs  in  error. 

ff.  T.  Green,  for  defendant  in  error. 

The  opinion  of  tlie  court  was  delivered  by  Bkeweb,  J. 
Action  to  set  aside  a  will ;  trial  by  a  jury,  and  verdict  against 
the  will.  The  first  matter  which  we  shall  notice  -is  the 
alleged  error  in  the  admission  of  testimony.  The  will  was 
challenged  on  the  ground  of  nndue  influence,  as  well  as  on 
the  groand  that  the  decedent,  at  the  time  of  its  execution, 
was  not  of  sound  mind  and  memory.  It  appeared  that  the  de- 
cedent was  taken  sick  Joly  3d,  and  died  on  the  8th ;  that  Den- 
nis Mooney  and  Mrs.  Mary  McCarthy,  the  principal,  devisees 
and  legatees  under  the  will,  were  in  attendance  upon  her  dur- 
ing moat  of  this  time,  and  that  the  will  was  written  the  day 
before  her  death.  Over  objection,  the  court  permitted  testi- 
mony of  the  conduct  of  these  devisees,  not  merely  at  the  time 
of  making  the  will,  bnt  also  while  present  at  the  house  of  de- 
cedent during  the  sickness  and  immediately  after  her  death ; 
also,  of  the  statements  of  the  decedent  made  prior  to  her  uck- 
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neea  (some  a  long  time  prior),  sbowing  estrangement  from  and 
ill-feeling  toward  Dennis  Moonej ;  also,  of  letters  from  him  to 
her,  tending  to  shpw  the  same  state  of  facts ;  also,  of  an  en- 
gagement of  marriage,  expected  to  be  cousnmmated  on  the  10th 
of  Jnly,  to  one  who  was  present  daring  most  of  the  sickness, 
and  was  not  mentioned  in  the  will.  The  testatrix  was,  at  the 
time  of  making  the  will,  very  mach  debilitated  from  loss  of 
blood,  and  was  in  what  the  attendant  physician  called  a  semi- 
comatose state.  The  preparation  of  the  will  lasted  some  hours, 
althongh,  when  written,  the  instmmeat  itself  fills  scarcely  a 
page.  As  she  roased  from  a  Btate  of  atnpor,  she  was  asked  to 
whom  she  wished  to  give  certain  property,  and  her  answer 
noted.  It  wonld  seem  as  thongb,  after  nearly  every  answer,  she 
became  insensible,  and  was  rallied  only  by  the  nse  of  stimulants. 
When  her  answers  bad  all  been  noted  in  this  way,  the  will  was 
placed  in  form  and  her  signatore  affixed,  thongb  she  was  so 
weak  that,  after  writing  her  first  name,  she  swooned,  uid  had 
to  be  rallied  again  by  the  nse  of  restoratives  before  finishing 
her  aignatnre.  Of  course,  there  will  always  be  a  doubt  whether 
a  will  executed  under  such  circumstances  really  expresses  the  de- 
liberate pnrpoae  and  desire  of  a  testator  in  the  distribution  of 
his  property ;  yet  mere  feebleness  and  weakness  like  hers  do 
not  of  themselves  prove  f rand  or  undue  influence — they  merely 
show  a  condition  easily  accessible  to  undue  influence.  The 
power  of  resistance  is  weakened,  and  the  mind  yields  to  fear  or 
pressure  which  ordinarily  would  make  no  impression.  The  ques- 
tion of  undne  influence  is  one  of  peculiar  character ;  it  does  not 
arise  until  after  the  death  of  the  one  who  alone  fully  knows 
the  influences  which  have  produced  the  instrument ;  it  does  not 
touch  the  outward  act,  the  form  of  the  instrument,  the  signa- 
ture, the  acknowledgment :  it  enters  the  shadowy  land  of  the 
mind  in  search  of  its  condition  and  processes.  Was  the  mind 
strong,  or  weak  }  clear  of  comprehension,  or  only  feebly  grasp- 
ing the  facts  sug^ted  f  Was  the  will  resolute  and  firm,  or  en- 
feebled by  disease  and  bodily  weakness  ?  What  prompted  the 
making  of  the  will  1  Was  it  the  thought  of  the  testatrix,  or  the 
suggestion  of  interested  parties  ?  What  influences  were  brought 
to  bear  to  secure  its  execution,  or  the  disposition  of  any  specific 
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property  ?  These  are  inquiries  always  difficult  of  solution,  often 
made  more  eo  by  the  fact  that  the  parties  most  competent  to 
give  information  are  the  ones  most  interested  to  withhold  it. 
To  fully  inform  the  jury,  they  should  know  the  condition  of 
the  testatrix's  mind  at  tie  time  of  the  execntion,  the  cirenm- 
stanees  attending  the  execution,  the  relations  and  affections  of 
the  testatrix,  and  such  other  matters  as  tend  to  show  what  dis- 
position, if  in  health  and  strength,  and  uninfluenced,  she  would 
probably  have  made  of  her  property.  This  opens  a  broad  field 
of  inquiry,  and  gives  to  such  a  contest  over  a  will  a  wider  scope 
of  investigation  than  exiets  in  ordinary  litigation.  "Put  Your- 
self in  Hie  Place  "  is  the  title  of  a  recent  popular  novel,  and  is 
appropriate  to  indicate  the  scope  of  suQh  an  inquiry,  Kuch  of 
the  testimony  above  referred  to  was  properly  admitted  as  part 
of  the  res  gestae,  as  matter  surrounding  the  execution  of  the 
will,  and  properly  throwing  light  upon  the  mentj  condition  of 
the  testatrix,  and  the  influences  under  which  she  was  acting. 
So  far  as  her  prior  statements  are  concerned,  they  were  prop- 
erly admitted,  but  under  a  difierent  rule  and  not  as  part  of  the 
res  geht(B.  It  is  sometimes  broadly  stated  that  the  declarations 
of  a  testator,  whether  prior  or  subsequent  to  the  execution  of 
the  will,  are  admissible  for  the  purpose  of  impeaching  it.  In 
a  certain  sense,  this  is  doubtless  tme.  As  a  mere  matter  of  im- 
peaching the  will,  they  are  hearsay,  and  inadmissible.  They 
are  not  like  statements  of  an  ancestor  in  derogation  of  titie  or 
limitation  of  estate,  which,  being  declarations  against  interest, 
are  inadmissible  against  the  heir,  for  there  is  ^o  adverse  interest 
in  a  devisor  against  the  will  or  the  devisee.  They  are  more  like 
declarations  of  a  grantor,  after  grant  in  iimitation  of  his  grant, 
and  are  strictiy  hearsay.  Thus,  if  a  testator,  after  executing  a 
will,  should  say  that  the  will  was  forced  from  him,  or  that  it 
was  executed  against  his  will  and  through  undue  influence,  such 
statement  of  itself  would  be  hearsay,  and  inadmissible.  Jack- 
son  V.  Kniffeiiy  2  Johns,  31 ;  Stevens  v.  Yandeve,  4  Wash.  C.  C. 
265  ;  Hayes  v.  West,  37  Ind.  21.  In  the  case  from  4  Wash., 
supra,  Mr.  Justice  Washington  thus  stated  the  law :  "  The  dec- 
larations of  a  party  to  a  deed  or  will,  whether  previous  or  sub- 
sequent to  its  execution,  are  nothing  more  than  hearsay  evidence, 
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and  nothing  conid  be  more  dangerooe  than  the  admission  of  it, 
to  control  the  constrnction  of  the  ingtrument,  or  to  Bnpport  or 
destroy  its  validity." 

But  while  declarations  are  not  admissible  as  mere  impeach- 
ment of  the  validity  of  a  will,  they  are  admisBible  as  evidence 
of  the  testator's  state  of  mind.  A  man's  words  show  bis  mental 
condition.  It  is  common  to  prove  insanity  by  tbe  party's  say- 
ings as  well  as  by  his  acts.  One's  likes  and  dislikes,  fears  and 
friendships,  hopes  and  intentions,  are  shown  by  his  ntterances. 
So  that  it  is  generally  true  that  whenever  a  party's  stat«  of 
mind  is  a  anbject  of  iuqniry,  bis  deelaratione  are  admissible  as 
evidence  thereof.  In  other  words,  a  declaration  which  is  songht 
as  mere  evidence  of  an  estemal  fact,  and  whose  force  depends 
upon  its  credit  for  tmth,  is  always  mere  hearsay  if  not  made 
upon  oath  ;  but  a  declaration  which  is  songht  as  evidence  of 
what  the  declarant  thonght  or  felt,  or  of  hia  mental  capacity,  ia  of 
the  best  kind  of  evidence.  Thns,  in  tbe  case  of  WaterTTian  v. 
Whitney,  11  N.  T.  157,  which  presents  a  earefnl  analysis  of 
this  matter,  Mr.  Jnstice  Selden  says :  "  The  difference  is  cer- 
tainly very  obvious  between  receiving  the  declarations  of  a  tes- 
tator to  prove  a  distinct  external  fact,  snch  as  dnress  or  fraud,  for 
instance,  and  as  evidence  merely  of  the  mental  condition  of  the 
testator.  In  the  former  case  it  is  mere  hearsay,  and  liable  to  , 
all  the  objections  to  which  the  mere  declarations  of  third  per- 
sons are  snbject ;  while,  in  tbe  latter,  it  is  the  most  direct  and 
appropriate  species  of  evidence.  Qnestiona  of  mental  compe- 
tency and  of  nndne  influence  belong,  in  this  respect,  to  the  same 
class ;  because,  as  is  said  by  Jarmao,  in  his  work  on  Wills ;  "  The 
amount  of  undue  influence  which  will  be  sufficient  to  invalidate 
a  will  must,  of  course,  vary  with  the  strength  or  weakness  of  the 
mind  of  the  testator."  1  Jarman,  36.  So  the  mental  strength 
and  condition  of  the  teslator  is  directly  in  issue  in  every  case 
of  alleged  undue  influence,  and  the  same  evidence  is  admis- 
sible in  every  such  case,  as  in  cases  where  insanity  or  absolute 
incompetency  is  alleged.  And,  in  a  later  case,  Shailer  v. 
SumMead-et  <U.  99  Mass,  112,  Mr.  Justice  Colt,  discussing  this 
matter.  Bays : 

"  The  declaration  of  the  testator,  accompanying  the  act, 
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innst  always  be  resorted  to  as  tlie  meet  satiBfactory  evidence  to 
eoBtain  or  defend  the  will  wheoever  this  iasne  is  presented.  So 
it  is  uniformly  held  that  the  previous  declaration  of  the  testator, 
offered  to  prove  the  mental  facts  involved,  are  competent.  In- 
tention, purpose,  mental  peculiarity  and  condition  are  mainly 
ascertained  throogh  the  medium  afforded  by  the  power  of  lan- 
guage. Statements  and  declarations,  when  the  state  of  the  mind 
is  the  fact  to  be  shown,  are  therefore  received  as  mental  acts  or 
condnct." 

Therefore,  where,  as  in  a  case  like  this,  the  circumstances 
attending  the  execution  raise  a  doubt  as  to  the  mental  strength 
of  the  testatrix,  evidence  that  the  disposition  of  the  property 
mne  along  the  line  of  her  established  friendehips  and  previously 
expressed  intentions,  tends  strongly  against  the  idea  of  any  un- 
due influence,  while  evidence  that  it  is  contrary  to  such  friend- 
ships and  intentions  makes  in  favor  of  improper  inflaences. 
The  testimony  of  her  declarations  shows  a  state  of  mind  nn- 
friendly  to  one  of  the  principal  devisees,  and  his  letters  to  her 
indicate  a  mutual  understanding  of  this  estrangement  and  ill- 
will.  Such  estrangement  is  out  of  harmony  with  the  recogni- 
tion in  the  will.  It  is  not  often  that  a  dying  person  foists  the 
obligations  of  kinship  and  affection,  to  reward  with  her  prop- 
erty a  more  distant  and  unfriendly  relative.  It  may  indeed  he 
done,  ex  mero  motUy  from  a  heightened  and  morbidly  active 
spirit  of  forgiveness,  but  as  likely  through  the  influences  of 
solicitation,  pressure,  and  fear ;  and  which  was  in  fact  the 
cause  was  for  the  jury,  under  all  the  circumstances  of  the  case, 
to  determine.  See  further,  in  support  of  the  competency  of 
this  testimony,  Howell  v.  Barden,  3  Dev.  442  \  Heater  v.  Heeter, 
4  Dev.  228  ;  Eamller  v.  Tryon,  1  Serg.  &  R.  (Penn.)  90 ;  Beatt- 
hien  V,  Ciootte,  12  Mich.  459 ;  Cawthom  v.  Ha^/nes,  24  Mo. 
286 ;  Dams  v.  Calvert,  6  Gill  &  J.  269. 

We  pass  to  a  second  question  upon  which  connsel  place 
much  reliance.  The  verdict  of  the  jury,  as  returned  to  the 
court,  was  in  the  words,  to  wit : 

"Question  lei:  Was  Lydia  Foster,  at  the  time  the  alleged 
will  was  made  and  signed,  of  sound  mind  and  memory  1  Ati- 
swer:  Yes. 
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"Queetion  2d:  Was  it  made  and  signed  without  nndae  in- 
flaence  on  the  part  of  the  defendants  or  others  1  Answer : 
No. 

"  This  is  the  verdict  rendered  by  the  jniy. 

"Thomas  Plowsiaj«,  Foreman." 

On  this  verdict  the  conrt  said  in  sabstance  that  the  answer 
entitled  the  plaintiff  below  to  a  general  verdict,  and  the  clerk 
wrote  over  the  signature  of  the  foreman,  with  the  assent  of  the 
jnry,  the  words :  "  "We,  the  jnry,  find  for  the  plaintiff."  Upon 
this  counsel  contend  that  the  conrt  misinterpreted  the  verdict 
actually  returned,  and  improperly  directed  a  general  verdict  for 
the  plaintiff.  They  say  that  the  jury  did  not  indicate  the  ex- 
tent of  the  nndne  influence,  and  that  the  mere  fact  of  improper 
influence  does  not  vitiate  a  will.  Bnt  the  verdict  most  be  taken 
in  connection  with  the  instructions  in  which  the  court  tells  the 
jury  that  "  the  phrase  '  undue  influence '  has  a  well-deflned  legal 
meaniog,  and  may  be  stated  thus :  It  is  that  which  compels  the 
testator  to  do  that  which  is  against  his  will,  through  fear,  coer- 
cion, or  the  desire  of  peace,  or  some  feeling  which  he  is  unable 
to  resist."  Again,  undue  influence  "must  be  snch  as  in  a 
measure  destroys  free  agency,"  These  instmctionfl  were  asked 
by  plaintifFe  in  error,  and  they  were  given.  Similar  instmc- 
tions  were  asked  by  the  plaintiff  below,  and  given,  as  follows : 
"  Undue  influence  is  anything  which  either  places  the  party  in 
fear  of  her  life  and  health,  or  overpowers  her  nervous  sensibility 
to  snch  an  extent  as  to  deprive  her  of  doing  as  she  desired." 
With  this  definition  of  the  words  "undue  influence,"  snch  as  to 
vitiate  a  will,  the  jnry  were  bound  by  the  instmctionB,  and  are 
not  presumed  to  have  disregarded  them  in  their  deliberations  on 
the  answers,  or  the  legal  meaning  of  the  words  thus  deflned  by 
the  court. 

Counsel  further  complain  of  the  manner  in  which  the  ver- 
dict was  received  and  completed.  It  appears  that  when  the 
jnry  were  first  sent  out  for  consultation,  three  questions  were 
submitted  to  them ;  that  the  conrt  sent  for  them  about  mid- 
night, in  the  absence  of  defendants'  coimsel,  and  was  informed 
that  they  could  not  agree  upon  the  answer  to  the  third  question, 
and  instructed  them  that,  if  they  could  agree  upon  the  answers 
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to  the  other  two,  they  might  let  the  third  qoestion  pass ;  that 
at  eight  o'clock  the  next  morning  it  called  them  in,  and  they 
returned  the  verdict  as  above,  neither  client  nor  counsel  being 
present ;  and,  after  its  completion,  diachai^ed  the  jury  without 
their  being  polled.  But  it  also  appears  that  the  court,  before 
the  jury  retired  in  the  first  instance,  instmcted  them  that  if 
they  answered  all  three  questions  in  the  affirmative,  then  the 
form  of  their  general  verdict  would  be :  "  We,  the  jury,  find  for 
the  defendants ; "  and  also  that  if  they  answered  any  one  in  the 
negative,  then  their  verdict  must  be ;  "  We,  the  jary,  find  for 
the  plaintiff ; "  so  that,  in  completing  the  form  of  the  verdict, 
and  in  coustming  the  effect  of  their  answers  to  the  questions,  it 
was  only  carrying  out  its  previous  instructions.  It  did  not  at- 
tempt in  the  slightest  to  dictate  their  answers  or  control  their 
judgment,  but  placed  in  the  form  it  had  previously  indicated 
was  proper,  the  conclusions  they  had  freely  reached  and  re~ 
tmned.  In  this  was  no  error,  bat  only  the  dne  dischai^  of  its 
duty. 

Again,  at  the  close  of  the  afternoon  session  when  the  jory 
retired,  it  does  not  appear  that  the  court  adjourned  to  the  next 
morning.  On  the  contrary,  the  record  recites  that  the  court 
took  a  recess,  and  then  at  midnight  called  the  jury  in.  The 
record  nowhere  shows  that  the  court  in  any  manner  misled 
counsel,  or  ordered  a  recess  until  one  hour  and  then  called  the 
jury  in  at  another.  For  all  that  appears,  the  court  notified 
counsel  of  the  time  when  the  recess  would  end,  or  it  may  have 
itself  waited  in  the  court  room  for  some  communication  from 
the  jury.  The  fact  that  no  adjournment  was  ordered,  and  only 
a  recess  taken,  was  notice  to  them  to  remain  in  attendance  and 
watch  the  proceedings.  And,  as  the  record  shows,  their  ehent, 
Dennis  Mooney,  was  present  in  the  court  room  at  midnight 
when  the  jury  came  in.  The  duration  of  a  session,  the  time  of 
adjournment  and  of  convening,  and  the  length  of  any  recess, 
are  matters  within  the  discretion  of  the  trial  court,  and  until  it 
appears  that  such  discretion  has  been  abused,  its  action  is  con- 
clusive. No  abuse  of  discretion  is  shown ;  none  will  be  pre- 
sumed. 

In  reference  to  the  instructions  challenged,  we  remark  that 
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some  refer  to  qaestioofi  which  the  jury  decided  in  favor  of  the 
defendants,  and  that  the  others,  when  construed  in  connection 
with  the  entire  charge,  would  not  have  misled  the  jury. 

We  see  nothing  in  the  record  to  justify  a  rerereal  of  the 
judgment,  and  it  wUl  be  affirmed. 

Taiehtise,  J.,  concurring. 

HoBTON,  C.  J.,  difieenting. 


Peice  vs.  Mace,  Administeatoe. 

[47  WUcoDBin,  SS.] 

SeVEBAL      ADHDnSTRATIOKS. — EfFECT     OF      JUDOMBNT      AOAIWST 
ONE  ABUmiBTBATOB. 

Where  [here  arc  several  administrations  of  an  intestRte  estate,  in  different  juris- 
diclioDS,  a  judgment  against  one  administraloi  docs  not  Lind  another. 

Whether  and  how  far  judgments  against  the  principal  administrator,  accompanied 
by  proof  that  there  ore  no  assets  in  his  hands  to  satisfy  them,  would  be  evidence 
in  a  court  which  had  granted  ancillaiy  letters,  guare. 

It  is  the  place  of  the  intestate's  domicile  at  the  time  of  his  death,  and  not  the 
place  of  his  death,  which  determines  the  principal  admioist ration. 

Where  letters  of  administration  on  the  same  estate  were  granted  in  this  and  an- 
other State,  and  both  describe  the  intestate  as  of  that  place,  a  judgment  against 
the  foreign  administrator  is  not  even  firinta  /aiic  evidence,  in  an  action  against 
Ibe  Wisconsin  administrator. 

Appeal  from  the  Circtut  Court  for  Grant  county. 

In  October,  1873,  the  Circuit  Court  for  Sullivan  county,  In- 
diana, appointed  Jamea  L.  Berry  adminiBtrator  of  the  estate  of 
Busael  AtkinB,  then  recently  deceased  in  said  county.  There- 
after an  action  was  brought  against  said  Berry,  as  such  adminis- 
trator, by  Nancy  Price,  on  an  accoant  against  the  estate  of  said 
decedent,  "for  boarding  and  lodging  the  deceased,  and  caring 
for  him  in  his  sickness  and  during  his  last  illnees,  from  Novem- 
ber 2,  1870,  till  Augost  19,  1873,"  amounting  to  S430.     In 
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January,  1874,  said  Circait  Oonrt  rendered,  as  is  alleged  in  the 
complaint  herein,  a  judgment  in  favor  of  the  pl&intifF  in  said 
action.  Afterwards  said  Nancy  Price  presented  a  claim  for  the 
amount  of  said  judgment  to  the  commissioners  appointed  by 
the  Connty  Conrt  of  Grant  county,  in  this  State,  to  determine 
claims  against  the  estate  of  said  Kussel  Atkins.  The  claim 
having  been  disallowed  by  the  commiaaionerB,  this  action  was 
bronght  thereon  against  G-eorge  W.  Mace,  who  had  been  ap- 
pointed by  said  County  Conrt  of  Grant  county,  in  Decembw, 
1873,  administrator  of  the  estate  of  said  decedent. 

The  answer  of  the  administrator  herein  alleges,  among  other 
things,  that  said  claim  was  fraudulent,  and  that  no  notice  of  said 
claim,  suit  or  judgment  was  ever  served  upon  the  defendant, 
and  no  summons  in  said  action  or  notice  of  said  claim  was 
ever  served  upon  or  given  to  any  of  the  heirs  at  law  or  legal 
representatives  of  the  deceased. 

On  the  trial,  plaintiff  offered  in  evidence  certified  copies  of 
certain  proceedings  in  the  Circuit  Court  for  Sullivan  county, 
Indiana,  including  the  alleged  judgment  in  her  favor.  Defend- 
ant objected  to  the  evidence  on  various  grounds,  including  the 
following:  "3.  Because  such  pretended  judgment  is  not  be- 
tween the  parties  to  this  action  or  their  privies,  and  is  not  evi- 
dence for  any  purpose  against  this  defendant."  The  evidence 
was  rejected ;  the  defendant  had  a  verdict  and  judgment ;  and 
plaintiff  appealed. 

BuakTiaU  <&  Cla/rh,  for  the  appellant. 

A.  W.  Bell,  for  the  respondent. 

Rtan,  C.  J.  The  rule  seems  to  be  universal,  that  where 
there  are  several  administrations  of  an  inteetate,  in  different 
jurisdictions,  a  judgment  against  one  administrator  doe«  not 
bind  another. 

"  Where  administrations  are  granted  to  different  persons  in 
different  States,  they  are  so  far  deemed  independent  of  each 
other,  that  a  judgment  obtained  against  one  will  furnish  no 
right  of  action  against  the  other,  to  affect  assets  received  by  the 
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latter  in  virtue  of  his  own  admiuiatratioD ;  for,  in  contemplation 
of  law,  Uiere  is  no  privity  between  lum  and  the  other  adminie- 
tmtor."  Story's  Conflict,  §  522.  In  another  place,  comments 
ing  upon  Mackay  v.  Goti,  18  Howard,  100,  the  same  learned 
writer  sayB :  "  The  tme  law  in  regard  to  ancillary  administra- 
tions is  here  stated  by  Nelson  and  Cartie,  JJ.,  that,  this  being 
an  ancillary  adminiBtration,  it  depended  upon  the  discretion  of 
the  Orphans  Coart  which  granted  it,  whether  the  money  re- 
maining in  the  bands  of  the  ancillary  administrator,  after  the 
satisfaction  of  all  claims  in  this  jnrifidiction,  should  be  distrib- 
uted here  by  the  ancillary  administrator,  or  remitted  to  the 
principal  administrators  for  distribution ;  and  until  that  direc- 
tion shall  be  executed,  and  the  ancillary  administrator  directed 
wliich  course  to  pursue,  he  is  in  no  default."  Sec.  529  d^. 
So  it  is  said  in  3  Eedfleld  on  Wills,  26 :  "  Hence,  where  there 
is  a  principal  administration  in  the  place  of  the  domicile  of  the 
decedent,  and  in  other  States  there  are  creditors  and  estate,  real 
or  personal,  belonging  to  the  estate,  there  accrues  a  right  to  an 
auxiliary  or  ancillary  administration,  as  it  is  called,  since  it  is 
subsidiary  and,  as  it  were,  supplemental  to  the  principal  admin- 
istration.  But  these  administrationa  are  regarded  as  wholly  in- 
dependent of  each  other ;  so  much  so  that  a  judgment  recovered 
against  the  personal  representative  of  the  ©state  in  one  State 
forms  no  ground  of  action  against  such  representative  in  another 
State.  But  it  must  be  conceded,  that  where  there  are  no  cred- 
itors beyond  the  limits  of  the  principal  administration,  there  is 
no  reason  why  the  debtors  of  the  estate  may  not,  by  making 
payment  to  the  personal  representative  in  the  place  of  the 
principal  administration,  obtain  a  valid  release  of  the  cause  of 
action." 

This  doctrine  is  amply  affirmed  by  authorities  cited  by  the 
learned  counsel  for  the  respondent,  and  others.  Aspdtin  v. 
Jfixon,  4  How.  467 ;  Stacy  v.  Thrasher,  6  How.  44 ;  Low  v. 
Sardetty  8  Allen,  259,  and  other  cases. 

There  might  be  a  contingency,  however,  in  which  this 
sweeping  rule  would  operate  hardly.  The  principal  adminis- 
tration of  the  estate  of  an  intestate  is  at  the  place  of  his  domi- 
cile at  death.     Administration  in  another  jurisdiction  is  ancil- 
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laiy.  And  where  there  is  a  surplus  for  distribution  in  an 
ancillary  adjuitustration,  the  cases  seem  all  to  agree,  that  thongh 
the  distribution  must^follow  the  lex  domieilii,  yet  it  is  discre- 
tionary with  the  court  granting  the,  ancillary  letters  to  transmit 
the  surplus  to  the  principal  administrator,  or  to  dUtribnte  it  for 
itself.  In  such  a  case  there  might  be  judgments  against  the 
principal  administrator,  without  assets  in  his  hands  to  satiBfy 
them.  In  that  case,  it  seems  hard  to  drive  creditors,  who  had 
fairly  litigated  their  claims  against  the  principal  adminiBtrator, 
to  litigate  them  de  novo  against  the  ancillary  administrator. 
Whether  and  how  far  judgments  against  the  principal  adminis- 
trator, accompanied  by  proof  that  there  are  no  assets  in  his 
hands  to  satisfy  them,  should  be  evidence  in  a  court  wliich 
had  granted  ancillary  letters,  might,  perhaps,  be  regarded  as  a 
question  not  absolutely  settled  by  the  authorities.  They  leave 
such  an  effect  of  such  judgments,  however,  in  very  great 
doubt. 

But  this  qnestiou  is  not  in  the  case  now  before  the  court. 
The  appellant  relied  iu  the  court  below  solely  on  her  judgment 
in  the  Indiana  court.  Counsel  assumes  that  the  principal  ad- 
ministration is  in  Indiana,  because  the  intestate  died  there.  But 
it  is  the  place  of  domicile^  not  of  death,  which  determines  the 
principal  administration.  And  the  letters  of  both  courts,  Indi- 
ana and  Wisconsin,  describe  the  intestate  as  late  of  that  place. 
Neither  party  gave  evidence  tending  to  settle  the  question. 

In  these  circumstances,  the  court  cannot  hold  the  judgment 
in  Indiana  as  even  prima  faoie  evidence  against  the  adminis- 
trator in  Wisconsin. 

The  judgment  of  the  court  below  is  affirmed. 


i  by  Google 


Charles  vs.  Jacobs. 

[9  RichardsoD  (S.  C),  1t9G] 

JuDQMBirr  DSBTOB  BBOOUINQ   PEBSONAL   BBPBESENTATn'E   OF  HIS 
OBEDITOB. 

The  geneial  role  is,  that  where  a  judgment  debtor  becomra  the  personal  repre- 
sentaiiTe  of  the  judgment  creditor,  the  judgment  is  eiitnguished  and  (he  debt 
becomes  a  realized  atset  in  his  hands,  (o  be  accounted  for  in  the  Probate  Court. 
But  this  rule  is  subject-  to  many  exceptions;  uid  where  an  executor  did  not 
treat  the  judgment  debt  against  himself  as  paid,  and  died  leaving  it  open  and 
tome  land  subject  to  its  lien,  and  an  administrator  tir  iftiii  nan  rum  tettamento 
anntxo  of  the  estate  assigned  the  Judgment  to  a  third  party,  it  was  held  that 
the  assignee  had  the  right  to  enforce  the  judgment  againtt  the  estate  of  the 

This  was  a  petition  by  William  B.  Charles,  trustee,  against 
Richard  H.  Jacobs,  administrator  with  the  will  annexed  of  Ed, 
O.  Jacobs,  deceased,  and  also  administrator  de  bonis  non  cum, 
te«tamento  annexo  of  William  Jacolw,  deceased,  to  renew  an 
execution  on  a  judgment  by  confession  for  $2,485  57,  which 
William  Jacobs  in  his  lifetime  hold  against  Ed.  O.  Jacobs. 

The  facts  on  which  the  appeal  was  heard  are  contained  in  a 
statement  prepared  by  counsel,  as  follows : 

On  September  23d,  1859,  Edward  O.  Jacobs  confessed  judg- 
ment to  his  father,  William  Jacobs.  Subsequently  William 
Jacobs  died,  leaving  a  will,  in  which  he  nominated  Edward  O. 
Jacobs  executor,  who  qualified  and  shortly  after  died.  B.  H. 
Jacobs,  who  owns  a  tract  of  land  bound  by  the  lien  of  this  judg- 
ment, took  out  letters  of  administration  de  bonis  non  cum  teata- 
mento  annexo  upon  the  estate  of  Edward  O.  Jacobs.  K.  H. 
Jacobs  then,  ae  administrator  de  bonis  non  cum.  testainenio  an- 
nexo,  transferred  the  judgment  of  Edward  O.  Jacobs  to  William 
B.  Charles,  the  plaintiff,  as  trustee  for  Kartha  Charles,  in  part 
payment  of  a  legacy  to  him  as  such  under  the  will  of  William 
Jacobs,  his  maternal  grandfather,  and  credited  himself  with  the 
payment  pro  tanto  in  his  return.  Subsequently  John  Charles 
was  removed  as  administrator  cum  teetam»nto  annexo  of  Edward 
O.  Jacobs,  and  R.  H.  Jacobs  was  appointed  de  bonis  non.  The 
present  action  was  brought  to  renew  this  judgment.     The  first 


i  by  Google 


78  AMERICAN  PROBATE  HEPOBTB. 

appeal  was  from  an  order  vacating  a  judgment  on  account  of 
errors  in  the  calculation ;  the  second  was  by  the  defendant  for  - 
the  rejection  of  evidence  in  a  trial  upon  the  merits;  and  the 
present  one  is  upon  the  proposition  that  this  judgment  became 
caflh  in  the  hands  of  Edward  O.  Jacobs, 

Simpson  c6  Moore,  Cotkran  <&  WeUa,  for  appellants. 

Sullivan  <&  Stokes,  Earle,  contra. 

The  opinion  of  the  Court  was  delivered  by  Willabd,  C.  J. 
This  is  an  application  for  leave  to  isene  execution  on  a  judg- 
ment held  by  the  plaintiff,  as  trustee,  as  against  the  defen- 
dant, the  administrator  de  bonis  von  cum,  testamento  annexo 
of  the  judgment  debtor.  The  defendant  claims  that  the  judg- 
ment has  become  extinguished  by  the  fact  that  while  it  was 
in  force  E.  O,  Jacobs,  the  judgment  debtor,  became  the 
executor  of  "William  Jacobs,  the  judgment  creditor,  and  that, 
by  operation  of  law,  the  judgment  became  paid  and  satis- 
fied through  the  union  in  E.  O.  Jacobs  of  the  right,  as  executor, 
to  enforce  such  judgment  and  the  obligation  in  such  judgment. 
He,  therefore,  ae  the  personal  representative  of  E.  O.  Jacobs, 
denies  the  existence  of  such  judgment.  On  the  other  hand,  it 
is  alleged  by  the  plaintifE  that  the  defendant,  in  the  character 
of  administrator  c^m  tegtamento  annexo  of  William  Jacobs,  the 
judgment  creditor,  transferred  to  hira  as  tmstee  of  certain 
persons,  distributees  of  William  Jacobs,  such  judgment  or  a 
distributable  portion  of  said  estate,  and  he  claims  that  what  was 
done  by  defendant,  as  representing  the  estate  of  "William  Jacobs, 
estops  him  from  impairing  its  force  and  validity  by  denying  the 
existence  of  the  judgment  as  the  representative  of  E.  O.  Jacobs, 
the  judgment  debtor.  It  appears  that  J.  Charles  preceded  the 
defendant  as  representative  of  the  estate  of  £.  O.  Jacobs,  and 
that  defendant  did  not  succeed  as  representative  of  that  estate 
until  long  after  the  judgment  had  been  transferred  by  him  as 
representing  the  estate  of  William  Jacobs. 

The  first  question  to  be  considered  is  whether,  the  judgment 
debtor  having  become  the  executor  of  the  judgment  creditor. 


i  by  Google 


CHARLES  V.   JACOBS.  79 

the  jndgment  thereby  becaine  extiugQiBhed  bj  operatioa  of 
law.  The  tnie  rule  to  be  drawn  from  the  autboritieB  appears 
to  be,  that  where  a  debtor  become€  the  executor  or  adminiEtrator 
of  his  creditor,  the  debt  is  presumed  to  be  paid  from  the  time 
of  its  maturity,  and  the  executor  or  administrator  is  chargeable' 
with  the  amonnt  as  realized  asaete,  and  when  there  ie  an  official 
bond,  the  sureties  are  likewise  responsible.  That  parties  inter- 
ested in  the  administratioii,  such  as  creditors  and  distributees, 
not  havinf;  assented  to  encb  extingnisliment,  are  not  bound  by 
sneh  role  of  presumption,  but  may  elect  to  treat  the  debt  as 
unpaid,  if  not  actually  paid,  so  as  to  reach  any  securities  by  way 
of  mortgage,  pledge  or  lien  taken  by  the  creditor  for  its  pay- 
ment. So  tJie  executor  or  administrator  may  prevent  the  ex- 
tingaishmeut  of  the  original  debt  by  treating  and  dealing  with 
it  as  an  outstanding  obligation,  as  by  transferring  it  to  creditors 
of  the  estate  as  assets  of  the  estate,  but  that  such  right  cannot 
be  exercised  as  against  sureties  to  the  obligation  of  the  debtor, 
who  are  discharged  if  their  principal,  uniting  the  character  of 
payei  and  payee,  thus  deals  with  their  obligation.  That  if  the 
executor  or  administrator  actually  treats  the  debt  as  paid,  and 
accounts  for  it  as  such,  it  becomes  legally  extingoislied  as  to 
such  executor  or  administrator  and  those  claiming  under  him, 
and  cannot  be  revived  by  any  act  of  the  executor  or  adminis- 
trator, such  as  transferring  it  in  payment  of  debts  of  the  estate ; 
and  if  payment  is  accepted  by  the  distributees  on  such  account, 
they  too  are  precluded  from  setting  up  the  debt.  The  author- 
ities from  which  these  conclusions  are  deduced  are  the  fol- 
lowing: 

Ori^  V.  Bonham,  9  Rich.  Eq.  77 ;  This  was  a  ease  between 
a  surviving  eZecntor  and  the  ^presentativo  of  a  deceased  exec- 
utor. It  was  alleged  that  the  deceased  executor  was  a  debtor 
of  the  testator  when  the  executorship  was  cast  upon  him,  and 
that  he  had  not  paid  the  debt.  There  was  a  demand  that  the 
representative  of  the  deceased  executor  should  eorrender  to  the 
surviving  executor  the  evidence  of  such  indebtedness,  as  of  a 
valid  obligation,  and  there  was  also  a  question  of  commissions 
for  the  amoant  of  such  indebtedness,  that  depended  on  the 
question  whether  it  was  considered  as  paid.     It  was  held  that 
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the  debt  was  paid  nnder  the  operation  of  the  role  laid  down  ae 
follows:  "Wherever  an  execntor  or  adminiBtrator  ie  indebted 
to  his  testator  or  intestate,  the  amonnt  for  which  he  is  indebted, 
and  then  dne,  will  he  considered  cash  in  hand,  at  the  moment 
when  he  assumes  upon  himself  the  administration.  If  the  debt 
is  not  due  at  the  commencement  of  the  administration,  it  will 
be  cash  on  account  to  the  credit  of  the  estate  whenever  it  falls 
due  in  course  of  administration."  This  is  a  correct  statement 
of  the  rule  in  its  application  between  the  parties  then  before 
the  court,  namely,  an  executor  and  the  representative  of  a  de- 
ceased co-executor.  That  it  is  subject  to  limitations  and  excep- 
tions, when  considered  with  reference  to  other  parties  interested, 
appears  by  the  cases  which  will  be  hereafter  referred  to.  As 
this  statement  of  the  rule  takes  no  notice  of  any  limitatioDS 
whatever,  it  must  be  considered  that  it  was  intended  to  be  hiid 
down  with  strict  reference  to  the  case  in  hand.  In  that  case 
nothing  appears  to  liave  been  done  by  the  deceased,  while  exec- 
ntor, to  evince  an  intent  to  uphold  the  debt  ae  existing,  as  such, 
and  accordingly  it  was  presumed  paid.  This  case  is  clear  au- 
thority that,  ae  against  a  co-executor,  the  debt  is  presumed  paid 
by  the  fact  of  co-execntorship  falling  on  a  debtor  to  the  testator. 
But  it  is  not  determined  by  whom  and  under  what  circum- 
stances Buch  presumption  may  be  rebutted,  nor  could  that  de- 
termination have  been  made,  for  no  facts  raising  such  a  question 
were  before  the  court. 

iSchneU  v.  Schroder,  1  Bail.  324,  leaves  the  question  in  the 
same  situation  in  which  Oriffin  v.  Bonham  left  it. 

Clovmey  v.  Cathcart,  2  S.  C  395 :  In  this  case  the  adminis- 
trator had  assigned  a  mortgage  made  by  himself  to  the  intes- 
tate, and  held  by  him  as  administrator,  to  a  creditor  of  his 
intestate,  ae  an  asset  of  the  intestate's  estate,  and  it  was  now 
sought  to  foreclose  for  the  benefit  of  snch  creditor.  It  was 
held  that  the  mort^jsge  was  not  extinguished  by  the  fact  that 
the  mortgagor  and  holder  of  the  land  became  the  administrator 
of  the  mortgagee,  but  that  the  transfer  was  effectual  in  vesting 
the  creditor  with  the  mortgage,  as  a  valid  security,  which  could 
be  enforced  against  the  lands  in  the  defendant's  hands.  The 
case  places  the  question  of  extinguishment,  as  affecting  the  ad- 
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ministrator,  upon  liia  intention  as  to  whether  the  debt  Bhonld 
aahsist  in  specie  or  be  considered  paid  by  converaion  into  real- 
ized assets.  It  is  consistent  with  the  idea  that  nnless  the  intent 
of  the  administrator  is  made  apparent,  it  will  be  presumed,  as 
against  him,  that  he  intended  that  the  debt  should  be  deemed 
paid.  Under  this  view,  it  was  not  necessary  to  decide  that  the 
creditor,  as  snch,  had  an  independent  right  to  treat  the  mortgage 
as  an  asset. 

Jacobs  V.  Woodmds,  6  S,  C.  490 :  The  action  was  against  the 
sureties  on  a  note  of  the  debtor,  who  had  been  made  adminis- 
trator of  his  creditor. 

It  was  held,  as  affecting  the  snreties  on  the  obligation  of 
the  debtor,  that  the  note  was  to  be  deemed  paid  by  the  fact 
that  the  administration  had  been  cast  upon  the  principal 
debtor.  It  did  not  appear  that  the  administrator  had  attempted 
to  uphold  the  debt  as  subsisting  security,  and,  if  he  had,  it  may 
be  doubtful  whether  he  could  have  done  so  without  affecting 
the  contract  of  the  snreties  in  a  manner  luconsiBtent  with  the 
nature  and  obligacy  of  that  contract,  and  tending  to  discharge 
their  liability. 

Ipewick  Maniifacturing  Com-prnt/y  v.  /Story,  5  Hetc  310  : 
In  this  case,  one  who  had  given  a  bond  and  mortgage  to  the 
deceased  became  his  administrator.  The  administrator  ac- 
counted for  the  amount  of  the  bond  as  so  much  cash  in  hand 
before  the  Probate  Court,  and  a  decree  of  distribution  was 
made.  Subsequently  the  administrator  assigned  the  bond  and 
mortgage  to  a  third  party.  It  was  held  that  the  bond  and 
mortgage  were  extingniehed  by  the  fact  of  the  accounting  and 
decree  of  distribution,  that  being  the  act  of  the  administrator 
signifying  his  intention  to  regard  the  debt  as  paid. 

Shaw,  C.  J.,  holda,  when  a  debtor  becomes  the  exeentor  or 
administrator  of  his  creditor,  "  the  debt  becomes  prima  facie 
assets  in  the  hands  of  the  admiuiBtrator  or  executor,  to  be  ac- 
counted for  and  adjusted  in  probate  account  as  assets  actually 
realized."  He  holds  that  in  such  cases  a  presumption  would 
arise  from  the  fact  of  taking  admiuistration  that  the  adminis- 
trator intended  to  regard  the  debt  as  paid,  and  that  such  pre- 
somptioD  is  strengthened  by  the  fact  that  the  administrator 
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actaallj  acconnted  for  SDch  debt  as  castu  He  says :  "  Perhaps 
the  mere  fact  that  one  had  accepted  letters  of  adminiEtration 
would  not  so  far  be  regarded  as  payment  or  extinguishment  of 
his  debt  dne  to  the  intestate  as  to  bar  an  action  to  be  subee- 
quently  brought  by  an  administrator  de  bonis  non." 

The  same  Judge  says,  in  speaking  of  the  case  of  an  executor 
or  administrator  dying  or  being  removed  without  actual  pay- 
ment or  distribution  made ;  "  Perhaps,  in  such  case,  if  the  exec- 
utor or  administrator  was  to  die,  or  be  removed  before  any 
decree  of  distribution  or  satisfaction  of  snch  decree,  and  it 
should  turn  out  that  he  had  no  means  to  pay  and  satisfy  the 
amount  due  in  his  admimstration  account,  it  might  he  held,  in 
equity,  in  favor  of  the  sureties  on  his  administration  bond  that 
the  mortgage  given  to  secure  the  same  debt  should  not  be 
deemed  to  be  discharged ;  but  when  the  debt  has  been  in  fact 
credited,  and  a  decree  of  distribution  made  and  satisfied,  and 
the  sureties  in  the  administration  bond  exonerated  from  &U  re- 
sponsibility, and  no  such  change  of  administration,  the  mort- 
gage debt  must  be  deemed  satisfied  and  discharged  as  against 
all  persons  claiming  upon  the  mortgage  under  such  adminietrtt- 
tion."  This  intimates  that  the  doctrine  may  be  extended  to 
afEord  protection  to  tlie  sureties  on  the  administrator's  bond, 
which  could,  of  course,  only  be  accomplished,  as  ia  said,  through 
the  intervention  of  equity. 

Stevens  v.  Oaylord,  11  Mass.  255 :  It  was  held,  also,  in  this 
case,  which  was  a  demand  made  by  the  administrator  of  the 
creditor,  appointed  in  Massachusetts,  that  the  debtor,  having 
been  appointed  administrator  of  the  creditor  in  Connecticat, 
where  such  intestate  had  assets,  and  having,  in  that  State,  ac- 
counted for  the  amount  of  the  debt  as  cash  in  his  inventoiy,  the 
Massachusetts  administrator  could  not  enforce  the  debt,  it  being 
considered  as  extinguished.  The  administrators  in  the  two 
States  having,  in  a  certain  sense,  co-ordinate  powers  as  between 
them,  on  the  principle  of  comity,  the  presumption  of  payment 
was  applicable,  conformably  to  the  principle  on  which  Chiffin 
▼.  Bonham  depended. 

Winship  y.  Bass,  12  Mass.  198 :  This  case  contains  discus- 
sions as  to  the  role  under  consideration  tending  to  confine  the 
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idea  of  eztiiigiiiBhment  within  narrow  limits,  but  decided  notluDg 
material  to  the  present  qneetion. 

Kinery  v.  Ensign,  18  l£sas.  232 :  It  was  held  in  this  case 
that  tlie  mortgage  was  not  extinguiflhed  by  the  fact  that  the 
mortgagor  had  become  adminifitrator  for  the  uLortgagee,  and 
had  aoconuted  for  the  mortgage  debt  as  cash  in  his  administra- 
tion acconnts.  The  administrator  was  permitted  to  set  np  the 
mortgage  for  the  purpose  of  exercising,  in  behalf  of  the  estate, 
the  power  of  redeeming  from  a  prior  mortgage.  This  case 
holds  distinctly  that  the  rule  holding  a  debt  due  from  the  ad- 
ministrator to  the  estate  as  assets  is  a  mere  rale  of  coUTenience 
that  should  not  be  allowed  to  work  prejudicially  to  those  bene- 
ficially interested. 

Chief  Justice  Shaw  says  of  this  ease,  in  Ipsioich  Mam/afao- 
paring  Oornpany  t.  Story,  that  the  case  just  cited  was  decided 
distinctly  on  the  grouud  that,  although  it  might  be  the  right  of 
the  creditors  and  the  heirs  of  the  mortgagee  to  require  the  ad- 
ministrator to  account  for  his  own  debt  secured  by  mortgage  as 
assets,  and  to  credit  it  in  his  administration  account,  yet  that 
they  were  not  bound  to  do  it. 

It  is  thus  seen  that  all  the  esseudal  features  of  the  rule 
stated  above  have  received  judicial  sanction  of  the  highest  re- 
spectability. It  will  be  observed  that  there  is  some  uncertainty 
in  the  language  of  the  cases,  as  to  whether  the  original  debt  of 
.  the  administrator  may  be  treated  as  so  far  existing  after  the 
debtor  has  become  the  administrator  of  the  creditor,  and  such 
administration  has  terminated,  that  an  action  may  be  brought 
upon  it  by  parties  interested  in  the  estate  for  other  purposes 
than  upholding  a  security  given  for  such  debt. 

This  question  is  of  no  great  importance  as  it  regards  the 
administrator  himself,  for  his  estate  can  be  pursned  without  re- 
sorting to  sach  obligation  as  the  foundation  of  the  proceeding ; 
nor  can  it  be  made  available  as  against  personal  securities  for 
the  debt,  aa  we  have  seen.  But  the  cases  fully  support  the  idea 
that  if  any  mortgage,  lien  or  collateral  security  is  held  for  the 
debt,  it  may  be  pursued  and  made  available  in  behalf  of  those 
interested  in  the  estate.  What  may  be  the  rule  where  the  ad- 
ministrator is  jointly  indebted  with  another  need  not  be  eonsid- 
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'ered  here.  The  foregoing  view  is  important  to  the  present  case. 
The  judgment  in  favor  of  the  original  teetator,  W.  Jacobs,  and 
against  £.  O.  Jacobs,  was  a.  security  of  this  ciass ;  and  whatever 
lien  it'poeseesed  waa  a  seenrity  for  its  discharge.  E.  0.  Jacobs, 
the  judgment  debtor,  becoming  the  executor,  as  against  those 
beneficially  interested,  he  could  only  discharge  the  lien  of  the 
judgment  by  actual  payment.  In  fact,  it  does  not  appear  that 
he  ever  treated  the  judgment  as  paid  by  retaining  it  as  cash. 
The  defendant,  as  administrator  of  W.  Jacobs,  transferred  the 
judgment  to  the  plaintiff,  in  trust  for  the  parties  entitled  to  a 
distributive  portion  of  the  estate  shortly  after  the  death  of  E.  O. 
Jacobs.  Subsequently  the  defendant  became  administrator  de 
lonis  non  of  E.  O.  Jacobs,  and  in  that  character  seeks  to  pre- 
vent the  judgment  from  being  available  in  the  hands  of  the 
plaintiS.  It  is  clear  that  the  trustees,  standing  in  the  right  of 
distributees,  who  had  the  right  to  subject  the  judgment  consid- 
ered as  a  security  to  the  uses  of  the  administnition,  had  a  right 
to  receive  from  defendant  the  judgment  as  a  distributable  por- 
tion of  the  estate.  The  defendant  recognized  the  right  and 
actually  transferred  the  judgment.  He  cannot  now,  in  the 
character  of  administrator  of  E.  O.  Jacobs,  defeat  that  right,  for 
that  would  be  to  enable  the  representative  of  E.  O.  Jacobs  to 
take  advantage  of  his  intestate's  wrong.  Nor  if  the  defendant 
is  in  possession  of  the  land  hound  by  the  judgment,  as  is  inti- 
mated but  not  established  to  be  the  fact,  can  he  defeat  the 
rights  of  the  plaintiff.  If  he  held  the  land  at  the  time  he  trans- 
ferred the  judgment,  his  act  setting  it  up  by  transfer  was  sap- 
ported  by  the  fact  that,  having  the  land,  he  had  full  right  to  do 
so.  If  he  purchased  the  land  subsequently,  he  purchased  with  no- 
tice ;  and,  if  with  the  intention  of  denying  the  judgment,  it  must 
be  presumed  that  his  intention  was  to  take  advantage  of  his  own 
wrong.  In  any  case  supposable,  the  defendant  is  destitute  of 
ground  for  the  exercising  the  right  he  claims  to  prevent  the 
execution  of  the  judgment. 

The  appeal  must  be  dismissed  and  the  order  appealed  from 
afiBrmed. 

McIvEB,  A.  J.,  and  Hasebll,  A.  J.,  concurred. 
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Appointmeiit  of  debtor  u  Azecntor.— In  Marvin  t.  Stone.  3  Cowen,  781, 
two  executors  asaigned  a  judgment  recovered  bj  tlielr  testator  against  a  tbird 
ezecDtor,  with  themselves,  covenanting  tliat  a  certain  amount  waa  due  and 
unpaid  tbereon.  It  was  held,  that  the  covenant  was  broken  bo  imianti  that 
it  was  made:  that  the  appointment  of  the  judgment  debtor  as  executor, 
coupled  with  his  acceptance  of  the  office,  extinguished  the  Judgment ;  and 
even  if  the  debt  should  be  viewed  as  assets  m  favor  of  creditors,  still  It  could 
not  be  assets  in  the  hands  of  the  executor  until  it  ceased  to  be  a  debt  due  to 
him,  and  had,  either  in  fact  or  in  judgment  of  law,  been  paid  to  and  received 

At  law,  the  appointment  of  a  debtor  as  executor  to  his  creditor  works  a 
discharge  of  the  debt,  iKcause  tie  can  not  bring  an  action  against  himself  to 
recover  it,  and  this  condition  of  affairs  is  tbe  result  of  the  creditor's  volon- 
taij  act.  But,  in  equity,  the  debt  is  held  to  still  subsist  as  assets  for  the  benefit 
of  deceased's  creditors. 

In  addition  to  tbe  authoritiefl  cited  in  the  foregoing  case,  the  following 
sufltain  the  proposition  just  stated:  Qriffith  v.  Chew,  8  Berg.  &  R.  17 ;  Puaey 
T.  Clemson,  9  Serg.  A  R.  204  i  Clark's  Appeal,  2  Watts,  405 ;  Pishel  v.  Flahel, 
7  Watts,  44 ;  Elchelberger  v.  Morris,  S  Watts,  43  ;  Piper's  EsUte,  IS  Pa.  St. 
033 :  Leiand  v.  Felton.  1  Allen,  S31 ;  Chapin  v.  Waters.  110  Mass.  193 ;  Wil- 
liama  v.  Morehouse,  0  Conn.  470 ;  Childress  v.  Childress,  8  Ala.  7S4 ;  DufFer 
T.  Buchanan,  8  Ala.  37 :  Potter  v.  Titcomb,  7  Me.  803 :  FaiTS  v.  Faiys,  1 
Harper  8.  C.  Ch.  261 ;  Decker  v.  Miller,  8  Paige,  149 ;  Fmch  v.  Houghton, 
19  Wis.  1«.  IB7. 

The  extingulsIuneDt  of  the  debt  has  been  adjudged  where  the  testator  ap- 
pointed aa  his  executrix  a  person  against  whom  he  had  previouslf  recovered 
judgment  in  the  capacity  of  administrator  for  another's  estate.  Thomas  r. 
Thompeon,  3  Johns.  471. 


E.  Hi  Fkeab  vs.  J.  A.  Williams. 

[7  Baxter,  SBO.] 

RavOOATlON   OF   WILL. — BdbDEN   OF   PEOOF   OF   mSANITT. 


The  testator  signed  his  surname  lo  the  will  in  (he  presence  of 
given  name  having  been  previously  written  in  by  the  draft:imBn.  Subsequently 
noticing  he  had  only  signed  a  part  of  his  name  he  called  in  two  other  witnesses, 
had  his  fonner  signature  erased,  and  re-executed  the  will ;  htlii,  these  facts  did 
not  show  any  revocation  of  the  instrument. 

Where  the  formal  execution  of  the  will  is  proved  by  two  subscribing  ■* 
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tbe  presumption  of  sanity  arisei  and  the  enui  of  eslablUhing  tnsuiitjr  is  tliiawn 


The  sanity  of  the  testator  may  be  cstsbli*bed  by  witnesses  other  than  the  snb- 
ECnbing  witnesses. 

Appeai.  from  the  Circuit  Court. 

t/i'  W.  Ha/rritf  for  plaintiS. 

H.  O.  Mooreman,  for  defendant. 

NioHOLBON,  C.  J.,  delivered  the  opinion  of  the  coart.  This 
is  an  ■  issue  made  up  in  the  Circuit  Court  of  Fayette  county, 
to  try  the  queetioa  whether  a  paper  propomided  as  Ae 
will  of  J,  T.  Williams  was  his  will  or  not  t  The  paper  was 
propounded  by  J.  A.  Williams,  named  as  executor,  and  its 
validity,  as  the  will  of  J.  T.  Williams,  was  contested  by  E.  H. 
Frear  and  Kebecca  Folk,  his  nephew  and  niece.  Tbe  paper  was 
set  np  as  tbe  will  of  the  testator  by  the  verdict  of  tbe  jury, 
and  tbe  judgment  of  tbe  court,  and  it  is  here  by  appeal  of  the 
contestants. 

The  validity  of  tbe  paper  as  a  will  to  convey  lands  was 
contested  on  these  grounds :  First,  because  there  was  not  a  due 
and  proper  execution  of  it ;  second,  for  want  of  capacity  in  the 
testator ;  and  third,  because  procured  to  be  executed  under 
improper  and  undue  influence. 

Ist.  As  to  its  proper  execution.  As  the  will  devised  lands, 
it  was  essential  that  it  should  be  subscribed  by  two  witnesses  at 
least.  Code,  sec.  2162.  The  paper,  as  offered  on  tbe  issue,  was 
subscribed  by  four  witnesses,  all  of  whom  testified  that  it  was 
signed  by  tbe  testator  in  their  presence,  and  subscribed  by  them 
as  witnesses  at  bis  request,  and  three  of  them  prove  affirma- 
tively and  directly  that  tbe  testator  was  of  sound  and  disposing 
mind  and  memory.  The  fonrth  declined  to  express  an  opinion 
as  to  his  testamentaiy  capacity,  because  be  did  not  profess  to 
know  how  much  mental  capacity  a  testator  should  have  to  make 
him  capable  of  making  a  valid  will,  but  he  piV)ceeded  to  state 
such  facte  as  clearly  showed  that  the  testator  was  of  sound  mind 
and  disposing  memory.  Yet  on  these  facte  the  witness  declined 
to  express  an  opinion  for  the  reason  already  stated. 
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The  qaestion  as  to  the  dne  execution  of  the  will  is  raised 
Qpon  the  following  facts,  which  were  proven  by  the  Buhscribing 
witneeses : 

It  appears  that  the  will  was  prepared  on  the  morning  of 
February  16,  1870,  and  in  the  evening  of  that  day  testator  sent 
for  two  neighbors,  viz ;  R.  J.  Hart  and  W.  H.  Jamison,  and  in 
their  preeonce  signed  hie  Btuname,  Williams,  to  the  will  imme- 
diately after  his  given  name,  Jefferson  T.,  which  had  been 
written  by  the  draftsman  in  inserting  his  name  in  the  attesting 
olanse.  The  two  witnesses  snbscribed  the  attesting  clause  at 
his  reqneet.  Upon  looking  at  the  paper  two  days  afterwards, 
and  observing  that  he  had  only  signed  his  surname,  and  being 
donbtfol  whether  that  was  a  due  execution  of  the  paper,  testator 
sent  for  two  other  neighbors,  and  stating  to  them  the  fact 
that  he  had  not  signed  his  full  name,  he  requested  one  of  them 
to  take  his  knife  and  erase  his  name  "  Williams,"  as  signed  by 
him,  in  order  that  he  might  remove  all  doubt  by  signing  his 
full  name.  The  name  was  erased,  as  requested,  and  then  he 
signed  his  full  name  over  the  erased  name,  and  at  his  request, 
and  in  his  presence,  the  other  two  neighbors,  viz :  J.  A.  Lips- 
comb and  D.  J.  Armour,  subscribed  their  names  under  the 
names  of  Hart  and  Jamison  as  attesting  witnesses. 

It  is  argued  now  that  the  erasure  of  the  enmame  of  the  tes- 
tator was  a  revocation  of  the  will  executed  on  the  16th  of 
Febroaiy,  and  his  signing  of  it  on  the  18th,  and  its  attestation 
by  two  witnesses,  was  a  republication  of  his  will,  and,  conse- 
qnently,  as  the  two  first  witnesses  were  not  prwent  at  the  re- 
publication, the  will,  in  fact,  was  only  attested  by  the  two  last 
witnesses,  Lipscomb  and  Armour.  And  as  Armour  declined  to 
express  the  opinion  that  testator  was  of  sound  and  disposing 
mind  and  memory,  therefore  the  will  was  only  proven  by  one 
of  the  subscribing  witnesses. 

The  first  answer  to  this  position  is,  that  the  erasure  of  the 
name  "  Williams  "  was  not  a  revocation,  in  fact  or  in  law,  of 
bis  wilL  Whether  the  erasure  of  the  name  was  a  revocation 
of  the  will  depends  entirely  upon  the  intention  with  which  it 
was  done.      The   burning,   cancelling,   tearing,   or  otherwise 
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destroying  a  will  will  not  coostitate  a  valid  revocation,  ozileas 
dune  with  the  intent  to  revoke.  1  Eedf.  on  Wills,  30i. 

In  Bethel  v.  Moore,  2  Dev.  &  Batt.  316,   Chief  Jostioe 
Buffin  said :  "  It  may  be  admitted  that  the  slightest  act    of 
cancellation,  with  intent  to  revoke  absolnt«Iy,  although  such 
intent  continne  only  for  a  moment,  is  a  total  and  perpetnal 
revocation,  and  the  paper  can  only  be  set  ap  as  a  new  wilL  * 
Bat  that  is  founded  on  the  intent.     Without  such  intention  no 
such  effect  can  follow,  for  the  purpose  of  the  mind  gives  the 
character  to  the  act.     When,  therefore,  there  appears  what  may 
be  called  a  cancellation,  it  becomes  necessary  to  look  to  the 
extent  of  it,  at  all  the  conduct  of  the  testator,  at  what  he  pro- 
fessed doing  at  the  time,  and  what  he  did  afterwards,  to  eatisfy 
the  mind  whether  that  was  meant,  in  fact,  as  a  cancelling,  and 
was  to  operate  as  a  revocation  immediately  and  absolutely,  or 
only  conditionally,  upon  the  contemplation  of  something  else 
then  in  view ;  for,  although  every  act  of  cancelling  importo 
pritna  facie  that  it  is  done,  yet  it  is  but  a  presumption  which 
may  be  repelled  by  accompanying  circmnstances." 

This  we  adopt  as  a  clear  and  satisfactory  exposition  of  the 
law,  and  it  is  conclosive  as  to  the  present  question.  The  testa- 
tor had  no  purpose  to  revoke  his  will,  but  his  whole  object  was 
to  place  the  validity  of  its  due  execution  beyond  all  doubt. 
He  intended  to  make  it  clear  that  his  will  was  properly  exe- 
cnted,  and  to  affect  this  end  he  caUed  in  two  other  witnesses, 
and  called  their  special  attention  to  the  object  he  bad  in  view. 
He  did  not  mean  that  he  had  not,  in  fact,  signed  his  will,  and 
called  the  two  first  witnesses  to  attest  his  testamentary  act,  bnt 
for  fear  bis  signature  was  defective,  he  re-affirms  what  he  did 
in  their  presence,  and  calls  two  others  to  attest  a  more  formal 
signature. 

It  follows  that  there  were  four  subscribing  witnesses  to  the 
execution  of  the  wiU,  and  that  as  aU  of  them  were  clear  and 
explicit  as  to  all  the  facts  necessary  to  constitute  its  dne  exe- 
CQtion,  BO  far  as  it  was  incumbent  on  the  executor  to  prove  its 
due  execution  in  the  first  instance  \  and,  as  three  out  of  the 
four  proved,  in  addition,  the  testamentary  capacity  of  the  tes- 
tator in  direct  and  express  terms,  the  objection  taken  by  the 
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contestants  wonld  be  untenable,  even  if  the  fourth  witness  had 
not  shown  by  his  testimony  that  testator  had  testamentary 
capacity,  although  the  witness  declined  to  express  an  opinion  to 
that  effect.  There  was,  therefore,  no  error  in  the  ruling  of  the 
eonrt  a&  to  the  erasure  of  the  name  of  "  Williams  "  not  being 
a  revocation,  and  in  allowing  the  fonr  witnesses  to  testify  as 
subscribing  witnesses. 

Bat  if  it  were  conceded  that  the  erasure  of  the  name  was  a 
revocation,  and  that  the  re-signing  and  re-altering  of  the  will 
constituted  a  re-pnblication  of  it  as  a  new  will,  the  proof  of  the 
fact  of  execution  was  sufficient  to  throw  the  burden  of  proving 
the  incapacity  of  the  testator  npon  the  contestants. 

Although  there  seems  to  be  much  conflict  in  the  several 
States  on  this  question,  it  is  settled  in  this  State,  that  nnder  our 
statute,  when  the  validity  of  a  will  is  contested  on  the  ground  of 
insanity  of  the  testator,  the  executor  is  only  required  to  prove 
the  fact  of  the  formal  execution  by  two  subscribing  witnesses ; 
the  law  then  raises  the  presumption  of  sanity,  and  the  burden 
of  overturning  this  presumption  is  cast  npon  the  contestants. 
This  rule  rests  upon  the  principle  that  every  man  is  presumed 
to  be  sane,  and  when  insanity  is  alleged,  it  devolves  npon  the 
party  alleging  it  to  overturn  the  presumption  arising  from  the 
fact  of  execution. 

It  results,  that  even  if  the  subscribing  witnesses  should  fail 
to  prove  the  testamentary  capacity  of  the  testator,  the  executor 
would  not  be  precluded  from  establishing  his  sanity  by  other 
testimony. 

There  was,  therefore,  no  error  in  allowing  the  will  to  be 
read  to  the  jury  after  proof  by  the  sabscribing  witnesses  of  the 
execution  of  the  will,  without  proving  the  soundness  of  mind 
of  the  testator  by  them. 

2d.  The  questions  as  to  the  testamentary  capacity  of  the 
testator,  and  as  to  the  procurement  of  the  will  by  undue  influ- 
ence, were  submitted  to  the  jury  upon  the  proof,  and  found  in 
&vor  of  the  executor. 

A  careful  examination  of  the  evidence  on  both  qnestions 
satisfios  US  that  the  flnding  of  the  jury  was  well  sustained  by 
the  proof. 
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3d.  A  number  of  exceptioQB  are  taken  to  the  cfaai^  of  the 
court,  but  it  seems  to  ns  to  be  full  and  accurate  on  all  the  ques- 
tions raised  bj  the  evidence.  If  the  court  was  not  sufficiently 
explicit  on  any  of  the  Tarions  points  involved,  it  was  the  duly 
of  the  parties  exceptiog  to  have  called  for  further  and  more 
explicit  instructions.  This  was  not  done,  and  we  cannot  bold 
that  there  was  any  error  nnleee  it  appeared  that  further  instruc- 
tions were  called  for  and  refused. 

W6  are  of  opinion  that,  upon  the  facts  and  the  law,  the  case 
was  fairly  tried,  and  its  merits  reached  by  the  verdict  and  the 
judgment,  and  the  same  is  affirmed. 


Matter  of  the  Will  of  Lawreicoe  Cohtbt. 

[sa  Join,  191.'] 

ScBBOBIBraG   Df  W1TNB88B8'    PBKBBNOS. — PbOOF  OF  SIONATDBB. — 
trKDUE  IKFLUEUCE, 

The  word  enui,  thongh  Latin,  baa  been  iacoiporated  into  the  English  lui(ra^e, 

It  is  not  essential  that  the  wilnesses  to  a  will  shonid  see  the  testator  subscribe 
the  instnimenl ;  that  he  acknowledges  or  adopts  the  signalnre  in  their  presence 
is  sufficient.  • 

The  fact  of  signature,  or  the  formal  eiecntton  of  a  will,  as  disCinguished  from  it* 
acknowledgineni  or  adoption,  maj  be  shown  by  testimony  other  than  that  of 
the  subscribing  witnesses. 

Instructions  as  to  the  competency  of  the  testator,  and  proof  of  undue  influence, 
considered  and  approved. 

This  was  a  proceeding  for  the  probate  of  a  will.  Lincoln 
Convey,  son  of  the  decedent,  contested  the  safficieucy  of  the 
will,  on  the  ground  that  the  instrument  was  not  executed  by 
Lawrence  Convey ;  that  he  was  of  unsound  mind,  was  under  the 
influence  of  intoxicating  liquors,  and  his  signature  was  procured 
through  duress  and  undue  influence.     The  cause  was  tried  to  a 
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joiy,  and  a  verdict  found  against  the  contestant,  and  the  will 
was  admitted  to  probate.    The  conteetaot  appeals. 

Maek^,  Harned  c6  Fonda,  for  appellant. 

Woodin  <&  Mot/ifnkin  and  Sampson  t&  Brown,  for  ap- 
pellee. 

Beck,  Ch.  J.  I.  The  will  in  question  diepoaee  of  all  the 
property  of  the  decedent,  without  making  any  provision  for  the 
contestant,  a  minor  son,  farther  than  it  bequeaths  him  a  ailrer 
watch,  or,  in  case  of  its  loss,  thirty  dollars.  Th©  other  benefi- 
ciaries of  the  will  were  other  children  and  the  mother  of  the 
deceased.  There  was  evidence  tending  to  show  that  the  de- 
ceased, at  the  time  the  will  was  alleged  to  have  been  executed, 
was  of  unsoond  mind,  that  he  was  in  the  last  stage  of  consump- 
tion, and  was  onder  the  influence  of  intoxicating  liquors,  which 
he  Tised  as  a  remedy,  or  rather  as  a  stiinnlant  to  prolong  his  life. 
The  witnesses  to  the  will  were  not  present  when  the  testator 
snbBcribed  the  instrument. 

II.  Upon  the  i^ne  involving  the  fact  of  the  due  execution 
of  the  will,  the  court  gave  the  jury  the  following  instructions : 

*'  2.  In  this  State,  it  is  provided  by  statute  that  any  person 
of  full  age  and  sound  mind  may  execute  a  will,  which,  to  be 
valid,  must  be  in  writing,  witnessed  by  two  competent  witnesses, 
and  signed  by  the  testator,  or  by  some  person  in  his  presence, 
and  by  his  express  direction, 

"  3.  it,  therefore,  devolves  upon  the  proponent  (that  is,  the 
party  seeking  to  have  the  will  established)  to  show  by  the  evi- 
dence that,  at  the  time  of  the  execution  of  the  will  or  instrument 
in  question,  the  testator,  Lawrence  Convey,  was  of  sound  mind ; 
.that  he  signed  said  instrument  as,  and  for,  his  last  will,  and  that 
such  will  was  witnessed  by  two  competent  witnesses. 

"  4.  While  the  onus  of  showing  a  compliance  with  the  stat- 
ute, as  above  explained,  devolves  upon  the  party  seeking  to 
establish  the  will,  yet  the  formal  execution  may  be  shown  by 
persons  other  than  the  subscribing  witnesses,  or  may  be  inferred 
from  circomstances,  as  well  as  established  by  the  direct  and 
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poBitire  teBtiiuon;  of  the  atteetiDg  witnesBes,  and  it  is  safficient 
if  the  statute  was  gnbstautially  complied  vitb. 

"  5.  The  atatnte  doea  not  require  that  the  sahecribing  wil^ 
neaaee  shall  see  the  testator  write  his  name  to  the  will,  but  it  is 
eufficient  if  lie  did  in  fact  sign  the  will,  provided  he  afterwards 
acknowledged  it  as  his  will,  and  requested  them  to  sign  as  wit- 
nesses. 

"  6.  The  attestation  clause  to  the  will  is  aa  follows : 

" '  The  said  will  was  signed,  and,  at  the  request  of  the  testa- 
tor, we  signed  the  same  as  witnesses,  in  his  presence  and  in  the 
presence  of  each  other.' 

"  Now,  if  jou  find  from  the  evidence  that  this  attestation 
clause  was  read  in  the  presence  of  the  testator  and  the  witneeses 
at  the  time  they  signed  the  same,  and  was  understood  by  the 
testator,  this  is  sufficient  presumptive  proof,  not  only  of  publican 
tion,  but  also  that  the  witnesses  signed  at  his  reqaeat." 

These  instructions  are  made  the  subject  of  objections,  which 
we  will  proceed  to  consider. 

III.  It  is  firgt  insisted  that  the  use  of  the  word  ontie  in  the 
fourth  instruction  is  erroneous,  because  it  is  not  known  to  our 
language,  and,  therefore,  it  is  to  be  presumed,  that  it  was  not 
understood  by  the  jurors.  The  objection  is  answered  by  the 
consideration,  that  the  word,  though  Latin,  is  incorporated  into 
our  language. 

IV.  The  other  objections  to  the  instruction  may  be  answered 
together.  Tlie  statute  does  not  require  that  the  witnesses  shall 
see  the  testator  subscribe  the  will.  Code,  section  2326.  If  the 
signature  be  adopted  or  acknowledged  in  the  presence  of  the 
witness,  it  is  sufficient.  If(Ul  v.  Hall,  17  Pick.  373 ;  Deieey  v. 
Dewey,  1  Mctc.  349 ;  ButUr  v.  Benson,  1  Barb.  526 ;  Denton  v. 
Iranklin,  9  B.  Mon.  28. 

V.  The  fourth  instruction  is  assailed  on  the  ground  that  it 
holds  the  formal  execution  of  the  will,  the  subscribing  thereof, 
may  be  shown  by  testimony  other  than  that  of  the  subscribing 
witnesses.  This  instruction,  considered  in  connection  with  the 
fifth  and  sixth,  is  evidently  not  intended  to  express  the  thought 
that  the  testimony  of  the  subscribing  witnesses  may  be  dispensed 
with,  or  that  the  will  may  be  proved  without  calling  them.     It 
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expresses  the  idea  that  the  fact  of  the  testator  suhecribing  the 
will,  the  fonnal  esecation,  may  he  shown  by  testimony  other 
than  that  of  the  anbecribing  witnesses.  Such  evidence,  how- 
ever, will  not,  nnder  the  instructions,  dispense  with  the  neces- 
sity of  proof  that  the  signature  was  adopted  or  acknowledged 
by  the  testator  in  the  presence  of  the  witnesses.  We  think  this 
is  the  obvious  meaning  of  the  instructions,  taken  together. 

This  view  of  the  import  of  the  instructions  is  confinned  by 
reference  to  the  testimony.  Both  of  the  witnesses  were  exam- 
ined upon  the  trial,  one  called  by  plaintiff  and  the  other  by  de- 
fendant. Neither  was  present  when  the  testator  signed  tlie 
will.  They  were  with  him  just  before  the  will  was  written, 
and  were  asked  to  retire  while  the  scrivener  was  engaged  in  its 
preparation.  After  it  was  completed  and  signed,  they  were  re- 
qaeeted  to  return  to  the  room.  One  of  the  witnesses  testifies 
that  the  attestation  clause  set  out  in  the  sixth  instruction  was 
read  to  the  witnesses,  and  they  were  asked  by  the  testator  to 
subscribe  their  names  thereto  as  witnesses,  which  was  done  in 
his  presence,  and  in  the  presence  of  each  other.  The  other 
witness,  who  was  called  by  the  contestant,  testifies  as  follows : 
"  The  door  being  opened,  Mr.  Convey  said :  '  Yon  can  come  in 
now.'  We  went  in.  He  said : '  I  have  remembered  yon  in  my 
will.'  I  did  hot  know  what  he  meant.  Mr.  Brown  (the  scriv- 
ener) says  ;  '  I  will  read  what  I  have  written  by  the  request  of 
the  testator,  etc.,'  and  then  took  his  finger  or  pen,  and  says : 
'  Yon  can  write  your  name  right  there,'  and  I  done  it.  I  did 
not  see  any  signatore  there.  Mr.  Convey  did  not  ask  me  to 
sign  it,  nor  did  he  say  it  was  his  will  I  did  not  see  Mr. 
Wright,  the  other  witness,  sign  his  name."  Mr.  Brown,  the 
Bcnvener,  testified  that  he  wrote  the  will  after  the  witnesses  had 
retired,  and  it  was  signed  by  the  testator  before  tlie  witnesses 
returned  to  the  room. 

In  view  of  this  testimony,  it  clearly  appears  that  tlie  pur- 
pose of  the  fourth  instruction  was  to  present  a  rule  under  which 
the  jury  were  to  determine  the  question  whether  the  testator 
signed  his  name  to  the  will,  and  that  it  does  not  refer  to  the  at^ 
testation  of  the  will  by  the  witnesses. 

YI.  The  court  directed  the  jury  that,  to  sustain  the  will, 
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they  mnst  find  the  testator  poeeessed  of  a  BOtmd  mind ;  that  he 
was  in  possession  of  his  mental  faculties,  so  as  to  comprehend 
the  effect  and  natnre  of  the  traogaction,  and  was  able  to  make 
a  dispodtion  of  his  property  with  nnderetaDding  and  reason. 
That  if  he  was  of  weak  mind  or  nnwise,  bnt  possessed  of  his 
reason ;  or  if  he  was  under  the  influence  of  intoxicating  liqnorB, 
yet  capable  of  exercising  judgment,  reason,  and  deliberation, 
and  of  weighing,  to  a  reasonable  degree,  the  consequences  of 
bis  will,  and  its  effect  u3>on  his  estate  and  family,  he  was  com- 
petent to  execute  it.  T)ie  jury  were  further  directed  that  they 
should  consider  the  provisions  of  the  will,  together  with  the 
mental  capacity  of  the  testator,  in  determining  whether  undue 
influence  was  exercised  towards  him. 

We  think  the  instructdons  are  correct.  We  have  carefully 
compared  them  with  instructions  approved  by  this  court  in 
Bates  V.  Batea,  27  Iowa,  110,  and  we  can  discover  no  difFerence 
in  the  effect  a^d  substance  of  the  rules  announced  therein,  and 
those  contained  in  the  instructions  under  consideration.  We, 
therefore,  regard  them  as  correct  Instnictious  asked  by  the 
contestant,  in  conflict  with  those  ^ven,  were  rightly  refused. 

VII.  Instructions  were  given  the  jury,  intended  to  guide 
them  in  determiningwhether  there  was  undue  influence  exerted 
upon  the  testator,  and  the  will  was  the  result  thereof.  The  con- 
testant's counsel  insist  that  these  instructions  are  erroneous.  We 
are  relieved  of  the  duty  of  considering  them,  in  view  of  the 
fact  that  there  is  entire  absence  of  evidence  tending  to  establish 
such  undue  influence. 

The  evidence  which  the  contestant  claims  most  strongly 
tends  to  show  the  exercise  of  undue  influence  is  the  declaration 
made  by  the  testator  some  time  before  the  will  was  executed, 
to  the  effect  "  that  some  of  his  friends  had  advised  him  to  cut 
Lincoln  (the  contestant)  out,  and  that  he  did  not  think  he  ou^t 
to  do*  it."  All  that  this  testimony  tends  to  establish  is,  that  the 
testator  was  advised  to  execute  the  will.  But  this  does  not  tend 
to  show  undue  influence,  nor  can  it  be  preenmed  to  have  been 
exercised  from  the  fact  that  advice  was  given.  We  think, 
tlierefore,  that  the  instruction  could  have  wrought  no  posdble 
prejudice. 
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Vm.  The  contestant  insists  tliat  the  verdict  is  against  the 
weight  of  the  teetimonf .  If  this  be  admitted,  it  will  not  au- 
thorize US  to  interfere  in  the  case.  There  most  be  such  absence 
of  proof  to  support  the  verdict  as  to  authorize  the  conclneion 
that  it  was  not  the  result  of  an  honest  and  intelligent  exercise 
of  judgment  on  the  part  of  the  jury.  There  is  no  gronud  for 
snch  a  couclosion. 

In  onr  opinion,  the  judgment  of  the  Circuit  Court  ought 
to  be  affirmed. 


Be«  Hatter  of  Hulse,  ii^i'a  ;  Qreenwood  t.  Clliie,  ^i^ra. 


Stewart  v%,  HARRmAir. 

[Iia  Kew  Hampshire.  25.] 

Bb-EXAMDTATIOH   of    PBOBATE. — COMPBTBNCY   OF   EZECDTOB  AND 
OTHERS  AS  BCBSOBIBINO  WITKEBeSB. 

The  provUion  of  General  Statutes,  chap.  175,  sec.  7,  that  "  an;  paity  interested 
may  hare  the  probate  of  any  will  which  ha.s  been  proved  without  notice  re- 
examined, and  the  will  proved  it)  solemn  form  before  the  Court  of  Probate  at 
any  time  within  one  year  of  such  probate,  if  no  appeal  from  such  probate  has 
been  prosecuted  before  the  Supreme  Court,"  means  that  the  proceedings  for 
re-euunination  must  be  commenced  within  one  year,  but  it  does  not  require 
their  entire  completion  within  that  time. 

An  executor  and  his  wife  are  competent  attesting  witnesses,  unless  he  lakes  some 
beneficial  interest  under  the  will,  but  his  fees  and  commissions  are  not  such 
interests  as  to  disqualify  either  of  them. 

Fbom  Merrimack  Probate  Court. 

Francis  Davis  died  on  August  3,  1872,  and  his  will  was 
proved  in  common  form  on  August  27,  1872.  On  August  9, 
1873,  Judith  H.  Stewart,  testator's  only  child  and  heir  si  law, 
filed  a  petition  for  probate  of  the  will  in  solemn  form.  A  cita- 
tion was  thereupon  issued  on  Augofit  12, 1873,  returnable  on  the 
fourth  Tuesday  of  September  the  same  yeu-. 
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On  the  hearing,  the  executor'a  coimsel  ohjected  that  tlie 
present  proceeding  could  not  be  entertained,  as  more  than  a 
year  had  elapsed  since  the  probate  in  common  form.  TI»e 
executor's  wife  was  one  of  the  three  attesting  witnesses. 

Hawthome  <£  Greene,  Mugridge,  and  Ta^a/n,  for  the 
appellant. 

Eastman,  Page  <£  Alhin,  and  Sargent  tfe  Chase,  for  the 
appellee. 

CueHiNo,  C.  J.  It  is  contended  by  the  appellee,  that  the 
change  in  the  words  of  the  statnte  of  1822  by  the  Revised 
Statntes  of  1842,  has  changed  the  conBtruction,  so  that  now  the 
whole  proceedings,  on  the  petition  to  prove  in  solemn  form, 
must  be  completed  within  one  year  from  the  date  of  the  proof 
in  common  form. 

This  construction  of  the  statute  would  render  the  period 
of  limitation  for  probate,  in  solemn  form,  ambulatory,  and  de- ' 
pending  not  upon  the  diligence  of  the  party  in  claiming  his 
right,  but  on  his  good  luck  in  getting  through  his  litigation  in 
one  year.  When  we  consider  how  few  contested  probates  are 
ever  completed  in  one  year,  especially  considering  the  right  of 
appeal  and  the  time  ordinarily  consumed  in  such  appeals,  it 
seems  as  if  the  mere  statement  of  the  consequences  would  be 
enough  to  show  the  construction  untenable.  It  is  well  enough 
settled  in  New  Hampshire,  that,  on  a  revision  of  a  law,  "  the 
mere  change  of  phraseology  shall  not  be  deemed  a  change  of  the 
law,  unless  such  phraseology  evidently  purports  an  intention  of 
the  legislature  to  work  a  change."  tTeioell  v.  Holdemets,  41 
N.  H.  161.  I  have,  therefore,  no  difficulty  in  holding  that  itis 
sufficient  if  the  petition  for  probate  in  solemn  form  be  tiled 
within  one  year  from  the  date  of  the  probate  in  common  form. 

The  second  question  is,  whether  the  wife  of  the  executor 
named  in  the  will  was  a  competent  witness. 

By  Gen.  Stats,  chap.  209,  removing  disabilities  of  witnesses 
hy  reason  of  interest,  as  parties  or  otherwise,  it  is  enacted,  sec. 
23,  as  follows,  viz :  "  The  provisions  of  this  chapter  shall  not 
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ftfiect  the  law  relatiye  to  the  attestation  of  wills  or  other  inBtm- 
ments  required  to  be  attested  bj  gnhscribiug  witnesfieB." 

It  is  well  settled  that  the  witnesses  most  be  competent  at 
the  time  of  attestation.  Svndwn  v.  Kertey,  cited  1  Kedf .  oik  . 
Wills,  253  ;  Emoea  v.  Humphrey,  9  Pick.  350 ;  Samea  v.  MU- 
liard,  23  Pick.  10 ;  CarlUm  v.  Carlton,  40  N.  H.  14 ;  1  Eedf . 
on  Wills,  255,  and  cases  cited ;  2  Vesey,  Jr.,  636,  Kodyn,  L^ 
C. ;  Afietgy  t.  Dowsing,  2  Btra.  1253. 

In  the  case  of  Zowe  y.  JoUife,  a  most  spirited  and  graphic 
aooonnt  of  which  is  given  by  Sir  William  Blackstone — 1  Wm.. 
Blackstone,  365 — Mr.  Dovey,  being  execntor  in  tmet  onder  the 
will  by  which  a  legacy  of  two  hnndred  poonds  had  been  given 
bim  for  his  tronble,  was  admitted  to  testify  on  his  releasing  bis- 
legacy.  Mr.  Dovey  was  not  an  attesting  witness,  bnt  at  that 
time,  when  any  pecnniaiy  interest  would  have  excluded  him 
from  tetstitpng,  as  well  as  from  attesting  the  will,  it  was  held! 
that  he  mnst  ivtease  his  legacy,  and  that  then  he  woold  be  com- 
petent. I  believe  that  the  law  is  now  nuivenally  h^d,  that  the 
person  named  as  ezecntor  in  the  will  is  competent  if  he  takes: 
no  pecnniary  interest  nnder  it. 

The  only  question  which  remains,  then,  is,  whether  the 
execntoj^B  right  to  the  ordinary  fees  and  commissions,  nnder 
the  lavrs  of  this  State,  constitutes  such  a  beneficial  interest  as  to. 
render  him  incompetent.  My  brethren  have  reached  the  con- 
clnsion  that  they  do  not,  and,  although  I  cannot  agree  with 
them,  I  acknowledge  that  the  prepond^nce  of  authority  oat 
of  the  State  is  that  way.  I  am  not  aware  of  any  benefit  which 
could  result  from  any  discussion  by  me. 

The  result  is,  therefore,  that  the  executor  under  this  will 
takes  no  beneficial  interest  sach  as  to  render  him  incompetent, 
and  that  therefore  his  wife  was  a  good  attesting  witness. 

Ladd,  J.  I  agree  with  the  chief  justice,  that  the  right  of 
Judith  H.  Stewart  to  have  the  will  proved  in  solemn  form  was 
not  lost  by  the  lapse  of  time,  and  do  not  wish  to  add  anything 
to  the  reasons  he  has  given  for  that  concloBion. 

The  second  question  in  the  case  is,  Was  Mary  A.  Harriman, 
■wife  of  the  executor,  !^nry  H.  Harriman,  a  "  credible  wit- 
Toi.  L— 7 
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neaa"  within  the  meaning  of  the  statute,  at  the  time  of  the 
execation  of  the  trill  1  It  is  conceded  that  this  depends  upon 
whether  her  hnehand  was  disqualified  to  be  a  Bubscribing  wit- 
ness, by  the  fact  that  he  was  therein  named  as  ezecator.  This 
cgnestion  has,  therefore,  been  moat  elaborately  discnesed  by 
connsel,  who  have  called  oor  attention  to  a  great  number  of 
«aBe8,  bodi  English  and  American,  bearing  more  or  less  directly 
upon  it.  As  to  the  English  authorities,  they  seem  to  be  uniform, 
that  an  executor,  who  takes  no  beneficial  interest  under  the  will, 
js.a  good  attesting  witness.  Phipps  v.  PlteKer,  6  Taunt.  220; 
5etfMon  V.  ^/-omiey,  12 East,  250 ;  QooSiiMA^.WdfQri,T>Q\i%. 
139 ;  and  see  Zoww  t.  JoUiffe,  1  Wm.  Bl.  365.  It  issdd,  how- 
■ever,  by  counsel  for  the  appellant,  that  these  cases  may  stand 
well  enough,  because  in  Eng^d  the  office  of  executor  is  simply 
■a.  burdensome  trust,  for  the  performance  of  which  no  compen- 
sation is  allowed ;  but  that  where,  as  in  this  State,  a  commission 
■on  moneys  coming  to  the  hands  of  the  executor  by  way  of 
nemnneration  for  his  services,  and  for  the  care,  trouble,  and 
risk  not  otherwise  compensated  {Gordon  v.  Weaty  8  N.  H.  444), 
he  takes  such  a  direct  interest  under  the  will  as  disqualifies  him 
to  be  a  subscribing  witness. 

The  question  is,  Was  the  witness  incompetent  by  reason  of 
interest  at  the  time  of  attesting  the  will }  G«n.  Stats,  chap. 
175,  sec.  12 ;  and  see  1  Bedf.  on  Wills,  253,  n.  1.  It  seems  to 
me  this  question  is  determined  in  the  negative  by  the  plainest 
application  of  the  rtAe  with  respect  to  disqualifying  interest, 
«s  laid  down  in  all  the  boo.ks  and  cases.  That  rule,  as  given  by 
Professor  Greenleaf,  is, — It  must  be  a  present,  certain,  and 
vested  interest,  and  not  an  interest  uncertain,  remote,  or  contin- 
gent. 1  Or.  Ev.,  sec.  390.  That  this  has  always  been  roct^- 
nized  in  this  State  as  a  correct  statement  of  the  rule  is  abun- 
•dautly  shown  by  the  numerous  cases  iu  our  reports,  where  it 
was  discussed  and  applied  before  the  statutes  removing  the  dis- 
qualification of  interest.     Mor.  Dig.  tit.  Interest,  p.  641,  et  teq. 

Which  one  of  the  requirements  of  this  rule  is  met  by  the 
fact,  that,  if  the  testator  does  not  revoke  his  will,  nor  make 
BDother,  nor  nominate  another  executor,  and  the  executor  lives, 
and  accepts  the  trust,  and  is  duly  appointed  to  administer  by 
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the  probate  court,  and  actually  enters  upon  the  administration, 
he  will  be  entitled  to  commissions ! 

Was  the  interest  a  present  interest  at  the  time  of  the  attes- 
tation t  The  answer  to  this  is  fonnd  in  the  fact,  that  the  will 
does  not  take  effect  till  the  death  of  the  testator.  Was  it  cer- 
tain 1  The  answer  to  this  is  fonnd  in  tlie  fact,  that  if  the  exee- 
ntor  died  before  the  testator,  there  is  nothing  which  he  has 
taken  by  the  will  that  will  go  to  his  heir  or  administrator,  or 
that  he  can  himself  dispose  of  by  will.  It  is  inconceivable  to 
me  upon  wh&t  gronnd,  or  in  what  proper  sense  of  the  term,  an 
interest  can  he  called  rested,  which  ma;  be  recalled  and  obliter- 
ated by  him  who  has  created  it  at  any  moment  after  its  creation, 
and  before  the  possibility  of  its  possession  and  enjoyment  has 
«Ter  arisen.  A  thing  like  this,  so  eraneacent  and  nncertain  as 
almost  to  elade  the  keenest  legal  optics,  seems  hardly  entitled 
to  be  called  an  interest  at  alt,  mncb  less  a  vested  interest.  The 
word  "  rest "  is  defined  "to  ^ve  an  immediate,  fixed  right  of 
present  or  fatnre  enjoyment."  Bouv.  L.  Die.  A  rested  in- 
terest can  mean  nothing  else  than  an  interest  in  respect  of  which 
there  is  a  fixed  right  of  present  or  fntnre  enjoyment.  The 
power  of  a  testator  over  his  will  to  destroy  it,  make  a  new  one, 
or  appoint  another  execntor,  certainly  seems  to  leave  narrow 
groond  for  the  contention  that  the  interest  of  the  execntor 
titerein  named  is  a  rested  interest. 

Smith  V.  Blackham,  1  Salt  283,  Treby,  0.  J.,  held  that 
"an  heir  apparent  may  be  a  witness  eonoeming  the  title  of  the 
land,  bnt  a  remainder  man  cannot,  for  he  hath  a  present  estate 
in  the  land  ;  but  the  heirship  of  the  heir  is  a  mere  contingency." 
This  seems  to  be  going  about  as  far  as  to  hold  that  an  execntor, 
to  whom  a  beneficial  interest  is  ^ven  by  the  will,  may  be  an 
attesting  witness.  There  is  no  fixed  present  right  in  either  case, 
and  the  contingency  as  to  fntnre  enjoyment  is  to  all  appearance 
as  great  in  the  case  of  a  legatee  or  devisee  before  the  death  of 
the  testator,  as  in  case  of  an  heir  apparent  before  tbe  death 
of  the  ancestor.  Bnt  I  have  not  seen  the  doctrine  anywhere 
qneetioned,  and  Mr.  Greenleaf  qnotes  it  as  good  law.  1  Gr. 
Ev.,  sec.  390.  This  case  was  in  1699.  Nearly  a  hundred  years 
later,  in  the  case  of  Bent  r.  Baker,  3  Term,  27,  Lord  Kenyon 
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lias  scMDe  obseiratioiia  on  the  enbjeot  which  I  qnote.  He  says^ 
"  I  paemiae,  with  meationing  what  was  said  by  Lord  Macfifield 
(  W(dfym  T.  Shdley,  1  Term,  300)  on  this  Bobject,  that  '  the  old 
cases^  upon  the  competency  of  witneeaee,  have  gone  upon  very 
BabUe  groonds.  Bat  of  late  jeara  the  courts  hare  endeavoied, 
aa  far  as  poeeible  congistent  with  those  anthoritieei,  to  let  the 
objeotiffli  go  to  the  credit  rather  than  to  the  eon^poteney  of  a 
witness ;'  and  if  the  opinion  of  so  great  a  judge  stood  in  need 
of  any  support,  it  wonld  have  it  from  the  sentiments  of  Lord 
Hardwicke,  in  the  case  of  King  r.  Bray  (Bep.  Temp.,  Hard., 
360),  who  said,  that  "  whenever  a  question  of  this  sort  arose  on 
which  a  donbt  might  be  raised,  he  was  always  inclined  to  restrain 
it  to  the  credit  rather  than  to  the  competeni^  of  the  witneea, 
making  sach  observations  to  the  jnry  as  the  nature  of  the  case 
shonld  require.  Ifow,  fortified  with  two  gnch  authorities  as 
these,  I  have  no  scmplea  in  declaring  my  concurrence  that, 
wherever  there  are  not  any  positive  rules  of  law  against  it,  it  is 
better  to  receive  the  evidence  of  the  witness^  making,  neverthe- 
less, such  observations  on  the  credit  of  the  party  as  Mb  situation 
requires."  But  in  the  case  which  we  are  considering,  after  the 
lapse  of  almost  another  century,  when  the  pohcy  of  the  law 
has  become  fixed  and  unmistakable  in  the  directioQ  of  admit- 
ting rather  than  excluding  light,  I  think  it  is  quite  nnnecessaiy 
to  invoke  even  the  sensible  doctrine  thus  emphatically  an- 
noonced  by  Hardwicke,  Mansfield,  and  Kwiyon ;  for  in  none  of 
the  oldest  cases  have  I  found  a  witness  excluded  for  int^^st 
upon  a  gronnd  snfficiently  subtle  to  warrant  us  in  holding  this 
witness  incompetent, 

Richardson  v,  Sichardeon,  35  Tt.  238,  is  exactJy  in  point, 
and  I  do  not  see  how  a  different  position  can  be  held  without 
overtuming  such  cases  as  Sea/ra  v.  DHHn^ham,  13  Mass.  358, 
Oomstock  V.  IladlyTne,  8  Conn.  264,  and  a  moltitude  of  others, 
decided  by  American  courts,  which  Judge  Bedfield  (1  Eedf .  <»i 
WillB,  258,  n.  12)  cites  in  support  of  his  own  statement,  that 
"  the  proposition  of  the  competency  of  an  executor  to  one  of 
the  witneases  of  the  will  seems  to  be  well  settled  in  the  Ameri- 
can States." 

I  have  thus  far  placed  my  opinion  npon  the  aole  gnnnd  that 
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ihe  right  of  the  executor,  named  in' the  will,  to  admimeter  the 
teetator's  estate,  and  eo  to  receive  ;<:oiuimfieionfi,  was  not  a 
present,  certain,  and  rested  interest; 'bjioIi  as  to  render  him,  or, 
what  amounts  to  the  same  thing,  his  viii, ,  incompetent.  Bnt 
«Ten  admitting  that  this  is  not  so, — that'  tifs-^^ght  was  then  cer- 
tain and  filled, — the  appellant  has  still  a'  further  objection,  to 
overcome  which  seems  to  me  extremely  f  onftlSstde,  to  say  the 
least :  Did  that  right  constitnte  an  interest  of  sOjaH  character  as 
to  disqualify  t  TTpon  this  point,  FolaQd,  C.  J.,  in'  Jiicha/rdson, 
T.  Michardson,  gupra,  says,  "  Bnt  if  it  be  regarded* 'as ..settled 
at  the  time  that  he  is  to  be  executor,  the  only  interest  h^'(}ah.be 
aaid  to  acquire  is  to  perform  a  service,  for  which  he  is  to  re^ve_ 
■A  bare  compensation  jnst  in  proportion  to  the  service  performfi^'  _. 
This  can  hardly  be  r^;arded  as  a  legal  interest,  by  any  role  thaC"-" 
has  ever  been  recognized  in  the  law.  If  a  fixed  per  cent  were  - 
given  by  law,  irrespective  of  the  actual  services  performed,  it 
uroold  be  quite  a  difEerent  case."  To  my  mind  that  is  concln- 
mve.  Bnt  whether  it  be  so  regarded  or  not,  it  is  certainly  suffi- 
cient to  raise  a  very  grave  doubt,  and  such  a  doubt  as  makes  it 
the  duty  of  the  court  to  apply  the  doctrine  of  the  great  English 
judges  already  quoted,  and  admit  the  witness,  weighing  the  fact 
of  inclination  or  bias  which  may  be  thus  created  in  her  mind, 
Sot  whatever  it  may  be  worth,  against  her  credit 

SxiTH,  J.  It  would  be  little  less  than  absurd  to  hold  that 
«  peliti<Ht  for  the  re-examination  of  the  probate  of  a  will  must 
not  only  be  filed,  bnt  that  a  hearing  or  trial  thereon  should 
be  had,  and  a  decree  or  judgment  rendered,  all  within  the  space 
of  one  year  from  the  probate  of  the  wilL  Such  a  result  oonld 
not  ordinarily  be  reached  by  the  nse  even  «f  the  utmost  dili- 
gence. If  the  legislature  intended  such  a  construction  they 
should  be  put  upon  the  statute.  G-en.  Stats.,  ch.  175,  sec.  7. 
They  have  failed  to  say  so,  and  too  serious  consequences  are  in- 
Tolved  to  warrant  us  in  holding  that  such  intent  is  to  be  in- 
tferred  from  the  language  used. 

The  other  question  raised  is,  whether  the  wife  of  a  peison 
named  as  execntor  is  a  creditable  attesting  witness  to  the  execu- 
^on  of  a  will.     This  question,  so  far  as  I  am  aware,  is  presented 
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here  for  tlie  first  time.  L^A^e  ez&miaed,  so  far  aa  I  tiaTe  hul 
opportaoity,  the  deciaionB  o£  .other  States,  and,  with  the  excep- 
tions of  the  conrts  in  Nprt^  and  South  Carolina,  the  authorities 
are  nnif  onn  that  the.  'akecator,  not  otherwise  interested  in  a 
will,  is  a  competent /al^6sting  witness. 

In  BeiMaon:Tt,lSYomUy,  13  East,  250,  the  wife  of  an  execu- 
tor, taking  Do"^^Heficial  interest  under  the  will,  was  held  to  be 
a  competept>.ii,\teating  witness  to  prove  the   execution  of  it, 
within  -the  Steacription  of  a  credible  witness  in  the  statate  of 
fraud4_('2&  Car.    2,   ch,8,  sec.  5).     Lord  Ellenborough,  C.  J., 
&atd'j.*<^^e  point  had  been  decided  so  long  ago  as  Lord  Hale's 
tiii^f  Ihat  an  executor  having  no  interest  in  the  sorplns  was  a  good 
,  "ithnesa  to  prove  the  will  in  a  canse  concerning  the  estate,  and 
•'•this  had  been  followed  bj  other  decisions  to  the  same  effect^ 
'  So,  in  Phipps  v.  Pitcher,  6  Taunt.  230,  an  executor,  clothed 
with  a  trust  to  pay  debts,  and  to  lay  ont  money  for  the  benefit 
of  the  testator's  childreu,  and  with  power  to  sell  lands,  bat 
taking  no  beneficial  interest  in  the  will,  was  held  to  be  a  good 
attesting  witness  to  the  wilL 

Of  tiie  American  cases,  in  Snyder  v.  BvU,  17  Pa.  St  68,  is 
an  able  opinion  by  Gibson,  O.  J.,  where  the  executor  was  held 
to  be  a  competent  snbscribing  witness.  He  said,  "  Granting 
for  the  moment  that  the  office  of  an  executor  is  a  beneficial  one> 
he  was  not  an  executor,  though  nominated,  for  no  man  living 
has  an  executor ;  but  he  might,  eventually,  be  one.  Tme  :  but 
he  might  not.  He  might  die  in  the  lifetime  of  the  testator,  <^ 
his  Domination  might  be  revoked,  or  he  might  not  find  it  con- 
venient to  accept.  He  may  have  had  the  executorship  La  pros- 
pect ;  but  a  contingent  interest  does  not  disqualify  a  wltDess  at 
the  time  of  deposing,  or  for  an  equal  reason  at  the  time  of 
attesting.  Had  he  renounced,  he  might  luive  been  sworn ;  yet 
his  renunciation  would  not  have  been  a  release  of  an  immediate 
interest.  But,  in  contemplation  of  Uw,  an  executorship  is  not 
an  office  of  profit.  In  England,  the  services  are  gratuitous,  and, 
though  they  are  ptud  for  here,  the  design  of  the  allowance  is 
compensation.  It  is  sometimes  more,  and  seldom  less ;  but  the 
executor  is  supposed  to  get  nothing  that  he  has  not  earned,  and 
if  he  sometimes  gets  too  much,  it  is  the  fault  of  the  court,  and 
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not  of  the  law.  *  *  Kow,  on  no  mle  of  evidence  can  the  ex- 
pectation of  a  fat  job  go  to  more  than  credibility ;  and  interest 
which  goee  to  competency  is  fixed  and  certain." 

This  point  is  decided  the  same  way  in  Maine,  in  Joties  r. 
Lcurrdbee,  47  Ma  474 ;  Pa^n.  v.  Taltmav,  27  Me.  17 ;  Warren 
T.  Jiaaster,  48  Me.  1 93  ;  also,  la  Massachnsetts,  in  Seara  v.  J)il- 
lingham,  12  Mass.  358 ;  Wyman  v.  Symmea,  10  Allen,  163 ; 
also,  in  Oonnecticat,  in  Conulock  t.  Eadlyme,  8  Conn.  254 ; 
also,  in  New  York,  in  McDonough  v.  ZaugAlin,  20  Barb  228. 
To  the  same  effect  are  Di^a  t.  Allen,  1  Penning.  (N.  J.)  35  ; 
Coalter  v.  Sryan,  1  Qratt.  (Va.)  18 ;  Perflta  v.  Castro,  6  Cal. 
854 ;  Omdorf  v.  Bummer,  12  B.  Monroe  (Ky.),  619,  and  Meyar 
T.  Mffyer,  7  Fla.  292. 

In  Miohardson  v.  Richardson,  it  was  said  the  only  interest 
the  executor  can  be  said  to  acquire  is,  to  perform  a  service  for 
which  he  is  to  receive  a  bare  compensation,  just  in  proportion 
to  the  service  performed. 

In  Meyer  v.  Meyer,  Chief  Justice  Beltaell  says  a  eontrarcon- 
Btnictiou  "  would  disqualify  not  only  the  executor  but  all  othem 
rendering  services  to  the  estate.  The  judge  of  probate  himself 
is  allowed  a  compensation  for  his  services  in  tsldng  probate  of 
the  will;  why  is  he  not  incompetent!  In  like  manner  the 
sherifi,  appraisers  of  the  estate,  tiie  auctioneer,  mechanic,  mer- 
chant, and  lawyers  rendering  service,  are  entitled  to  compensa- 
tion, why  are  the  y  not  also  disqualified  and  incompetent  wit- 
nesses !" 

In  McDonovgh  v.  Langhlin,  supra,  oneCassidy,  a  eabscrib- 
ing  witness,  was  named  as  executor  and  residuary  legatee  in 
trost.  S.  B.  Strong,  J.,  said,  "It  is  ondonbtedly  beneficial  to 
have  an  employment  for  a  reasonable  compensation,  but  the 
benefit  is  not  of  a  character  to  disqualify  a  witness ;  and  it  is 
to  snch  only  that  the  statute  refers.  *  *  I  am  inclined  to 
follow  the  English  decisions,  as  it  seems  to  me  they  are  sup- 
ported by  th&  better  reason.  It  is  true,  that  in  England  the 
executor  has  not  generally  any  compensation  for  his  services ; 
but  it  is  taking  a  very  narrow  view  of  the  subject  to  suppose 
that  the  statute  allowing  a  meagre  compensation  for  what  are 
too  often  unthankful  services,  can  confer  such  a  benefit  as  to 
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disqaalify  an  otherwise  competent  'witness.  The  tendency  of 
modem  legislation  is  to  relax  the  roles  of  exclnsion,  and  I  yidd 
to  the  spirit  of  the  age  where  those  rules  were  merely  techni- 
cal or  had  no  substantial  foondation."  This  decision  dearly 
oremiles  BurriU  v.  SiUimOTi,  16  Barb.  198,  where  the  condn- 
eion  was  reached  by  the  court,  as  stated  by  Harris,  J.,  "  with 
some  hesitation." 

In  seeming  conflict  with  the  foregoing  decisions  is  Twicer  v. 
Tueker,  6  Ired.  (N.  C.)  161,  where  the  ezecntorwas  held  to  be 
an  interested  witness,  "  because  the  act  of  1799  gave  an  execu- 
tor a  legal  right  over  and  above  his  chaises  and  disbursements 
to  commissions  on  the  personal  estate." 

In  Bute  v.  McConneU,  2  Jones's  Law  (N.  C),  455,  the  court 
remark,  "  It  it  well  settled  that  an  attesting  witness  to  a  will 
mnst  be  competent  at  the  time  of  attestation,  and  that  no  subae- 
quent  release,  where  the  objection  is  one  of  interest,  can  restore 
competency.  TheleadingcaseinthisStateis.^!2MonT..^22u(Mi, 
4  Hawks,  141.  This  was  followed  by  ihecas&of  TvekerY, 
3'ttaker,  5  Ired.  161,  in  which  the  case  of  Allison  is  cited  and 
approved,  and  in  Morton  v.  Ingram,  11  Ired.  368,  Both  those 
cases  are  referred  to  as  correcdy  decided,  that  the  right  to  com- 
missions which  an  executor  under  our  statute  has  is  such  an  in- 
terest as  diaqoalifies  a  witness,  and  that  a  release  does  not 
]%noTe  &e  disqualification. 

In  the  case  of  JIuse  t.  MoConnell,  the  wife  of  the  person 
named  as  executor  was  one  of  the  subscribing  witnesses ;  and 
the  case  would  be  directly  in  point  here,  if  it  is  authority  in 
this  State. 

The  decision  in  these  Korth  CaroHna  cases  turned  upon  the 
peenliar  provisions  of  their  statutes,  which  gave  the  executor 
commissions  over  and  above  his  charges  and  disborsements.  .  In 
Allison  V.  Allison,  the  court  say  that  the  right  to  tjpmmiationt 
is  such  an  interest  as  disqualifies  a  witness,  and  that  the  execu- 
tor has  a  right  by  law  to  commissions.  These  decisions  are 
thus  clearly  distinguishable  from  the  anthorities  of  other  States 
ttbove  stated,  where  commissions  are  allowed,  not  by  virtue  of 
eome  peremptory  8tatat«  as  perquisites,  but,  as  in  tliia  State,  as 
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compensation  for  services.     Oordon  r.  West,  8  N.  H.  444  ;  Lttoy 
T.  Lucy,  55  N.  H.  9. 

In  Taylor  t.  Taylor,  1  Rich.  (S.  C.)  531,  an  executor  was 
held  to  be  an  incompetent  attesting  witness  to  a  will  of  personal 
property,  nnder  the  act  of  1624;  but  the  decision  was  by  a 
divided  conrt,  and  several  of  the  judges  dehvered  very  able 
dissenting  opinions. 

It  appears,  then,  that  the  dflcisioiis  in  this  country  imif  ormly 
support  die  doctiiue  that  the  executor,  not  otherwise  interested 
in  the  will,  is  a  competent  attesting  witness,  except  the  ssasa 
above  cited  from  the  Carolinas,  which  would  aeem  to  stand  upon 
exceptional  grounds.  In  the  face  of  authoritieB  bo  nnmerons, 
and  concurred  iu  by  courts  eminent  for  the  abDity  of  their 
jndges,  I  ahould  hesitate  to  disBeut,  even  though  there  might  be 
doubt  as  to  the  soundness  of  the  principle  upon  which  their 
decisions  rest ;  but  I  think  it  has  been  clearly  shown  that  thei« 
is  no  well  grounded  objection  to  the  competency  of  an  executor 
aa  an  attesting  witness  to  a  wiU  on  the  score  of  interest  in  the 
compensation  to  which  he  is  entitled  for  services  rendered,  and 
the  principle  ought  not  at  this  day  be  questioned.  The  policy 
of  l^islatioD  of  late  years  has  been  to  relax  the  strictness  of 
the  rules  of  excluding  testimony  on  the  ground  of  interest,  aud 
to  admit  such  witnesses  as  may  be  available,  leaving  the  qnes> 
tion  of  audibility  to  be  weighed  with  the  evidence.  Disabilities 
have  been  removed  from  parties  in  civil  suit?,  from  prisonem  in 
criminal  prosecutions,  and  from  persons  convicted  of  crime, 
nntil  scarcely  an  obstacle  remains  in  the  way  of  preventing  any 
and  every  one,  who  can  throw  any  light  upon  the  issue,  from 
testifying  as  to  all  facts  within  his  knowledge. 

To  hold,  therefore,  that  Mrs.  Harriman  is  not  a  competent 
attesting  witness  to  this  will  would,  in  my  judgment,  be  taking 
a  retrograde  step  in  the  interpretation  of  principles  that  should 
govern  the  admission  of  evidence  in  this  class  of  casM  especially, 
and  in  the  trial  of  causes  generally.  We  are  Hot  called  upon 
to  take  any  narrow  views  of  the  subject,  but  are  rather  required 
to  so  interpret  the  law  that  the  intention  of  testators  will  be 
earned  into  effect,  and  not  be  defeated. 
Case  discharged. 
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Abraham  Mandevillb  and  othbbs,  Appellahts, 

vs. 

Jane  Paekee  aitd  othees,  Respondents. 

[SI  Vew  Jersey  Eqnit;,  MS.] 

SlONATUBE   m   PBKaEMCB   OF   TE8TAT0B. 

Thejfitoesses  lo  a  will  signed  in  a  joom  adjoioing  that  in  which  the  testator  Uj. 
Between  the  rooms  there  was  a  door  partly  open, but  the  testator  coald  not  see 
them  sign. — JfeU,  not  to  have  been  a  compliance  with  the  stalule  which  re- 
qaittt  that  the  witnesses  sign  in  the  presence  of  the  testator. 

Oh  appeal  from  decree  of  Mome  Orphans  Court  refoBUig 
probate  of  a  paper  writing  ptirporting  to  be  the  last  will  and 
testament  of  Jacob  G.  Mandeville,  deceased,  late  of  that 
county. 

A.  W.  Sell  and  Theodore  ZitUe,  for  appellants. 

A.  MiUa,  for  respondents. 

The  Obdinabt.  On  the  14th  day  of  March,  1874,  Jacob 
G.  Mandeville  executed  an  instmment  of  writing  as  his  last 
will  and  testament  It  was  drawn  by  Benjamin  Boome,  a 
scrivener,  for  whom  he  had  sent.  The  testator  signed  it  with 
his  mark  (he  had,  to  a  very  great  extent,  lost  the  use  of  his  right 
arm  and  hand,  through  an  accident),  in  the  presence  of  Mr. 
Koome  and  Mr.  William  D.  F.  Merrick,  a  neighbor  who  had 
been  sent  for  to  witness  the  will.  The  testator,  at  the  tame, 
was  in  his  last  illness.  He  died  the  next  day.  He  lay  in  his 
honae,  on  a  bed  in  a  small  bed-room  in  the  rear  of  the  kitchen, 
and  separated  therefrom  by  a  partition  wall,  in  which  was  a 
door.  The  bed  was  in  the  northeast  comer  of  the  bed-room ; 
the  partition  was  on  the  south  of  the  bed-room,  and  the  door,  at 
its  nearest  point,  was  about  eight  or  nine  feet  distant  from  the 
head  of  the  bed.  The  testator,  lying  in  the  bed,  could  see  a 
petBon  standing  at  the  door.     The  door  opened  ontwarda  into 


i  by  Google 


HAHDEYILLE  t.  PAKEBS.  107 

the  kitcheQ.  In  the  kitchen,  etaDding  eidewa;s  against  the 
partition,  and  entiiel;  oat  of  eight  from  the  pkce  where  the 
bed  stood,  was  a  table,  with  a  leaf  on  each  side.  The  door  was 
partly  open.  The  witneBses,  after  the  testator  had  signed  and 
declared  the  will,  took  the  paper  out  of  the  bed-room  into  the 
kitchen,  and  on  that  table  signed  their  names.  The  paper  was 
not  afterwards  taken  or  shown  to  the  testator,  but  was  handed, 
^ter  the  witnesses  had  signed  it,  to  the  testator's  wife,  hj  the 
scriTener.  The  Orphans  Conrt  of  Morris  connty  refnsed  to 
admit  the  paper  to  probate,  on  the  ground  that  it  was  not  at- 
tested by  the  witnesses  in  the  presence  of  the  testator. 

I  am  satisfied,  from  the  evidence,  that  the  testator  was  of 
sonnd  and  dispoeing  mind  when  the  will  was  made,  and  that  it 
was  his  free  act. 

Objection  is  made  to  the  pnblication,  on  the  ground  that  it 
appears  to  have  been  made  before  the  will  was  signed,  and  that 
it  was  a  mere  acknowledgment  by  the  testator  of  the  instru- 
ment "  to  be  his  hand  and  seal  for  the  nses  and  purposes  therein 
mentioned  and  espreesed."  The  testimony  shows  clearly  that 
he  acknowledged  it  to  be  hie  last  will  and  testament.  Both  of 
the  witnesses  say  so,  and  it  is  evident  that  that  was  his  language 
from  the  fact  that,  at  first,  and  ontil  an  explanation  was  made 
to  him,  he  declined  to  acknowledge  that  it  was  his  last  will,  be- 
eanse  it  was  the  first  he  had  ever  made,  and  also  because 
he  might  get  well  and  make  another.  If  the  pnblication  was 
made  before  the  testator  signed,  it  was  a  sufficient  compliance 
with  the  provision  of  the  statute  in  that  respect.  Mundy  t. 
Mundy,  2  McCart.  290 ;  Errickstm  v.  Fidds,  8  Stew.  634. 

Bat  I  am  satisfied,  from  the  evidence,  that  the  provision  of 
the  etatnte  which  reqnires  that  the  witnesses  sign  in  the  pres- 
ence of  the  testator,  was  not  complied  with.  The  certificate  of 
attestation  declares  that  the  witnesses  signed  in  the  presence  of 
the  testator,  and  that  fact  throws  the  harden  of  proof  to  the 
contrary  on  the  opponents  of  the  will.  Tappen  v.  Dcvoidaon, 
12  0.  E.  Or.  459 ;  Allaire  v.  AUmre,  8  Vr.  812,  s.  o.  in  error, 
10  Vr.  113.  There  is  no  evidence  that  the  witnrases  signed  in 
the  presence  of  the  testator,  bat  the  proof  is  to  the  contrary. 
The  most  that  is  said  in  support  of  the  attestation  is,  that  if  the 
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witnesees  had  signed  (standing  or  sitting)  at  the  weet  end  of 
the  table,  the  testator  might  have  seen  part  of  their  bodies,  but 
could  not  see  their  handii.  Not  only  is  it  not  proved  that  tbe^ 
signed  (standing  or  sitting)  at  that  end  of  the  table,  but  it  ap- 
pears, very  dearlj,  that  they  signed  sitting  at  the  table,  behind 
the  partition,  entirely  oat  of  view  of  the  testator,  where  lie  could 
not  possibly  have  seen  them  from  the  bed. 

Mr.  Boome,  the  scrireBer,  when  he  first  testified,  was  aaked 
what  he  did  after  the  testator  made  his  mark  to  the  wilL  He 
answered  that  Mr.  Merrick  (the  other  witness)  and  himnelf 
wrote  their  names  as  witnesses  to  the  wiU.  The  qneetion  was 
then  put  to  him  :  "  Then  imd  there,  in  the  presence  of  the  tes- 
tator!" and  he  answered,  "No;  we  had  nothing  to  write  onr 
names  on,  and  we  wrote  them  just  outside,  in  the  kitchen,  on  the 
table  standing  right  by  the  door  that  enters  into  the  bed-room, 
not  more  than  eight  or  ten  feet  oft ;  the  door  was  open."  To 
the  question :  "  Gould  the  testator  see  you  sign  yonr  namee  from 
where  he  lay  ? "  he  replied,  "  I  think  not ;  it  was  around  the 
door-post  of  the  kitchen;  this  kitchen  joins  the  bed-room." 
When  he  was  sabsequently  (more  than  a  month  afterwarda)  re- 
called, he  said,  that  if  he  stood  at  the  west  end  of  the  table 
when  he  signed,  he  woold  have  been  in  open  sight  of  the  testa- 
tor ;  but,  he  added,  that  he  was  not  positive  whether  he  stood 
there  or  not,  and  had  no  distinct  recollection  on  the  subject. 
He  further  said,  that  if  he  did  stand  at  that  end  of  the  table, 
the  testator,  though  he  conld  have  seen  him,  could  not  have 
seen  him  and  Mr.  Merrick  write.  He  also  said  that  Mr.  Mer- 
rick, when  he  signed,  sat  at  the  front  of  the  table,  near  the 
southwest  comer,  and  that  the  testator  could  not,  he  thinks,  see 
him  in  that  place.  He  also  said  that,  when  he  drew  the  will, 
be  sat  in  the  place  just  mentioned,  at  the  side  of  the  table. 
While  he  cannot  remember  whether  he  was  standing  or  sitting 
when  he  signed,  Mr.  Merrick  testifies  positively  on  the  subject. 
He  says  that  he  himself  signed  sitting  at  the  table,  and  that  he 
thinks  it  could  not  have  been  possible  for  any  one  on  the  bed 
on  which  the  testator  lay,  to  see  him.  He  also  says  that,  after 
he  had  signed,  he  rose  from  the  chair,  and  Mr.  Koome  sat  down 
in  it,  at  the  same  place,  and  signed  his  name  there.    It  is  dear, 
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from  the  teetimony,  that  if  the  witnesBee  had  eat  or  stood  at  the 
west  end  of  the  table,  -which  waa  -within  a  few  inches  of  the 
door,  though,  perhaps,  part  of  their  bodies  could  be  seen  from 
the  bed,  their  hands  coold  not ;  they  could  not  be  Been  to  write. 
Both  -witnesses  testify,  then,  that  when  they  signed,  they  were 
in  a  room  other  than  that  in  which  the  testator  lay,  and  that  he 
could  not  have  seen  them  -when  they  signed.  The  object  of  the 
provision  of  the  statute  tiiat  the  witnesses  shall  sign  in  the 
presence  of  the  testator,  is  to  preveDt  snbstitntion  and  frand 
apon  him.  An  attestation  made  in  the  same  room  in  which  he 
is,  {&,  prima  facie,  an  attestation  in  his  presence.  On  the  odier 
hand,  an  attestation  made  in  another  room  is,  prima  facie,  not 
made  in  his  presence.  N'eil  v.  Neil,  1  Leigh,  6  ;  1  Qreenl,  on 
Ev.  (12th  ed.)  §  272;  In  the  Qoods  of  Colman,  3  Cnrt.  118. 

In  Graham  t.  (jrraham,  10  Ired.  219,  the  witnesses  snb* 
scribed  ont  of  the  testator's  room,  and  in  mch  a  sitnation  that, 
though  he  coold  see  Uieir  bodies  as  they  -wrote,  he  cocld  not 
see  Ae  paper.  It  was  held  that  it  conld  not,  in  any  proper 
sense,  be  said  that  the  signing  was  done  in  his  presence.  See,^ 
also,  JoTiea  v.  Tuck,  3  Jones  (N.  C),  202 ;  B<Mry  v.  Pa/rris, 
2  Gush.  433 ;  Bmorn^a  WiU,  42  Wis.  66  ;  Sindma/rsk  t.  Cwrl- 
ton,  8  H.  of  L.  Gas.  160 ;  Doe  t.  Manifold,  1  M.  &  S.  294, 296 ; 
Tribe  v.  3Vt&e,  1  Robt.  775 ;  JH'orton  v.  Baseit,  Dea.  &  Sw. 
259;  Goods  of  TrimneU,  11  Jnr.  (K.  S.)  248.  Thongh  the 
testator  be  blind,  it  must  appear  that  he  could  have  seen  the 
witneeees  had  he  had  his  eye-sight.  1  Wms.  on  Ex'rs,  93 ;  1 
Jarm.  on  Wills,  75,  note. 

The  decree  of  the  Orphans  Oonrt  will  be  affirmed. 


The  followliig  note  is  prepared  \ij  Johx  H.  Stbwabt,  Esq.,  and  is  repro- 
dnced  by  hia  permiaaton  from  the  reports  edited  \yj  him : 

MoTB.— The  rule  ia  eotaWished  In  New  Jeisey,  that  the  signing  of  the 
^tnesses  to  a  will  must  be  done  In  the  teatator'B  presence.  Den  v.  Allen, 
Pen.  3S,  48;  Hickle  v.  Matlack,  2  Hsrr.  86,  06, 110. 

The  following  cases  show  what  has  been  deemed  a  suffldent  signing  in  the 
preaenc«  of  the  testator: 

In  Shlree  t.  Qlaaecock,  2  Bnllc  088,  Carth.  81,  the  -wttnesses  withdrew 
into  a  gallmj  and  Qiere  subscribed  the  will.    Between  the  galleiy  and  the 
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bed  cbamtHF  where  the  testator  lay,  there  was  a  lobb;  with  glass  doon,  and 
the  glass  broken  la  some  places,  and  the  testator  coiUd,  through  the  broken 
glass,  have  seen  the  table  where  the  witnesses  signed. 

In  Dai7  v.  Smith,  S  Balk.  860, 13  Hod.  87,  the  testator  lay  In  &  bed  in  one 
room,  and  the  witnessee  went  through  a  small  passage  into  another  room,  and 
there,  at  a  table  opposite  the  door  (both  doors  being  open),  wrote  their  signa- 
turesi  it  being  possible  for  the  testator  to  see  their  acts;  and,  wnib,  good,  if 
In  Uie  same  room  where  tlie  testator  lies,  although  the  bed-curtains  be  drawn 
close.  lb.;  also,  Longford  \.  Eyal,  1  P.  Wms.  740,  and  Newton  t.  Gladx.S 
Gurtets,  820. 

In  Todd  7.  Winchelsea,  Hoo.  &  M.  12,  3  l^r.  &  P.  488.  8  Buss.  441,  the 
will  was  taken  into  an  adjoining  room,  the  door  left  open,  and  a  penon  lying 
where  the  testator  did  could  see  a  small  part  of  the  adjoining  room,  in  which 
there  were  two  tables,  one  commonly  used  as  a  writing-table,  and  generally 
standing  out  of  sight  as  to  testator's  position;  the  other,  also  movable,  whose 
positioDwos  not  showD.  The  witnesses  did  not  remember  on  which  table  the 
will  was  attested.    Also,  Percy's  Case,  1  Roberto.  278. 

In  Caason  t.  Dade,  1  Bro.  C.  0.  B9,  Dick.  586,  the  carriage  of  tertatriz  was 
in  such  a  position  that  she  might  have  seen,  tlirough  the  window  of  tlie  car- 
riage and  of  the  office,  thie  witnesses  stgning  her  will  nltliln  the  office. 

In  Trimnell's  Case,  11  Jur.  (N.  B.)  248,  one  witness  signed  in  testator'a 
presence,  and  the  other,  in  order  to  sign,  wiUidrew,  at  Iiie  request,  into  an 
adjacent  room,  and  signed  at  a  table  wliere  he  could  tiave  been  seen  bj  anj 
one  sitting  up  in  testator's  bed,  the  l«etatorbeingph;sicallyable  todoso,  and 
the  doors  of  both  rooms  being  open. 

In  Wright  T.  Lewis,  0  Rich.  312,  the  testator,  being  in  ordinary  health, 
after  executing  his  will  on  a  piazza  near  a  door,  left  liis  seat  to  be  occupied 
by  the  witnesses  while  subscribing  their  names,  and  stepped  into  and  remained 
inanadjoiniiLgroom,from  which  he  might  hare  seen  the  attestation,  alchou^ 
none  of  the  witnesses  pretended  to  Icnow  where  he  was  when  they  dgned,  nor 
could  he  liave  seen  them  from  the  seat  be  was  occupying  when  they  imme- 
diately afterward  went  into  that  room. 

In  Ray  t.  Hill.  8  Btrobh.  207,  the  witnesses,  when  signing,  were  so  near  to    . 
the  testator,  a  blind  man,  tliat  he  could  have  heard  the  scratching  of  Uieir 

In  Tucker  v.  Ozner,  12  Ricli.  141.  when  the  witness  rose  from  the  table 
where  he  had  been  attesting  ber  will,  the  testatrix,  whom  he  bad  not  noticed 
before,  was  standing  in  a  doorway  leading  Into  another  apartment,  and  look- 
ing towards  bim.     [The  decision,  however,  went  off  on  another  point] 

In  Bynum  t.  Bynum,  11  Ired.  632,  the  witnesses  signed  at  a  table  near 
the  liead  of  a  bed  where  the  testatrix  was  lying  very  sick;  she  could  see  the 
table  and  their  arms,  tnit  perhaps  not  the  paper  on  wluch  the  will  was 
written. 

In  Comelitts  t.  Cornelius,  7  Jones,  S98,  the  table  was  on  the  testator's  left 
side,  seven  or  eight  feet  away,  and  a  little  back  of  where  he  was  lying  but 
he  could  have  seen  the  pen  and  paper  by  turning  his  head  half  over,  which 
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hfl  was  phyBlcally  capable  of  doing — and  one  witness  said  be  observed  tbat 
the  testator  did  once  turn  his  head  during  the  attestation. 

In  Hill  V.  Barge,  13  Ala.  667,  the  testator  was  lying  in  bed  with  his  head 
propped  up  and  averted  from  the  attesting  witnesses,  but,  hj  tundng  hie  head, 
be  conld  have  seen  them,  although  some  of  them,  while  attesting,  had  their 
backs  toward  him.    Sec.  also,  Pope  t.  Pickett,  51  Ala.  B84. 

In  Afoore  t.  Moore.  8  Gratt.  807,  four  Judges  were  equally  divided  on  the 
question  of  the  validity  of  an  attestation  made  In  a  passageway  adjoining  the 
room  where  the  testator  lay.  He  could  not  have  seen  Ihem  while  lying  down, 
bat  by  leaning  over  the  foot  of  the  bed,  or  by  getting  out  of  it,  either  of  which 
be  had  strength  to  do,  he  could  have  seen  them. 

In  Stordivant  v.  Blrchett,  ID  Oratt.  67.  three  out  of  five  judges  held  that 
an  attestation  made  in  an  adjoining  room,  in  euch  a  position  that  It  was  im- 
poasible  for  the  testator  to  see  the  act,  would  be  validated  by  their  scknowl- 
«dginentorthe  genuineness  of  their  signatures,  made  immediately  afterwards 
to  the  testator. 

In  Noclc  V.  Nock,  10  Qratt.  106,  the  witnesses  signed,  at  a  bureau,  in  an 
Adjoining  room,  sixteen  or  seventeen  feet  from  the  bed  where  the  testator  was 
lying  with  his  head  raised  up,  and  from  which  he  could,  through  an  open 
door,  pl^nly  see  the  witnesses,  excepting  their  foreaims  and  hands,  while 
writing. 

In  HcElfresh  v.  Guard,  83  Ind.  408,  the  will,  after  execution  by  the  tes- 
tatrix, was  taken  into  an  adjoining  room  and  attested  by  the  witnesses  at  a 
■taad  or  desk,  in  a  portion  where  she  might  have  seen  them  through  a  door 
^rbich  stood  open. 

In  Turner  v.  Cook,  86  Ind.  129,  the  witnesses  attested  the  will  on  a  tatde 
Id  a  comer  of  the  testator's  room,  opposite  to  where  lie  lay,  with  nothing  lu- 
tervening.    See,  also,  Bundy  t.  McKnig^t,  48  Ind.  503, 500, 

In  Hason  v.  Harrison,  5  Harr.  &  Johns.  480,  the  testator  was  dttlng  up  in 
bed  with  his  back  towards  the  witnesses,  while  they  were  signing  in  the  same 
nxnu,  in  a  place  where  he  could  liave  seen  them  by  tnnting  lus  head,  and  this 
he  was  capable  of  doii^. 

.  In  Butler  v.  Benson,  1  Barb.  096,  080,  au  attestation  in  the  tentator's  pres- 
-cnce  was  deemed  still  necessary  under  the  New  York  statute.  But  see  Lyon 
V.  Smith,  II  Barb.  124;  Ruddou  v.  McDonald,  1  Bradf .  802 ;  Vemam  v.  Spen- 
cer, a  Bndl.  16, 20. 

In  Ambie  t.  Weishaar,  74  Bl  100,  the  testatrix  was  sitting  In  her  bed, 
propped  up,  and  could  have  seen  the  witnesses  while  signing  In  the  next 
room,  the  door  tietwedi  the  rooms  being  open,  and  a  straight  line  from  her 
poritioD  through  the  doorway  striking  about  the  center  of  their  table. 

In  Menrer's  Case,  44  Wis.  893,  the  testator,  during  and  after  executing  his 
wfll,  sat  up  in  hie  bed,  and  from  that  posture  could  plainly  see  the  witnessae 
attesting  his  will  In  the  next  room,  through  an  open  doorway. 

The  following  are  instances  of  wtiat  has  I)aen  deemed  not  a  sufficient  dga- 
big  in  the  testator's  presence: 

In  Edelston  t.  Speake,  Holt,  223,  8  Mod.  209,  Comb.  156,  the  witnesses 
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■nbscilbed  tbdr  uuneB  In  a  hall  adjoining  tbe  room  where  the  t«Utor  Imj, 
but  in  mich  a  place  that  he  could  not  see  them. 

lu  Uachell  t.  Temple,  i  Show.  388,  the  wltneaeeB  withdrew  out  of  si^t 
into  another  room,  at  the  request  of  the  testator,  because  the  noise  in  his  nek 
room  disturbed  him. 

In  Broderick  t.  Broderick,  1  P.  Wma.  289,  iYin.  Abr.  BS*,  the  witnenea. 
for  the  ease  of  the  testator,  went  down  stairs  into  another  room,  to  afteet  his 
ivUl.    See,  also,  Onions  t.  Tttbt,  Id.  848. 

In  Claik  T.  Ward,  1  Bro.  P.  C.  187,  the  wltnessea  subscribed  at  a  wiadow 
In  a  paaaageway,  wliere  thej  could  see  but  part  of  the  bed,  and  the  testBtor, 
lying  thereon,  could  not  see  them. 

In  Tribe  v.  Tribe,  18  Jur.  798, 1  Rob.  77S,  the  testatrix  lay  in  bed  with  the 
corlalns  drawn,  and  her  back  turned  toward  the  witnesses,  who  were  gigtiing 
at  a  table  in  the  same  room.  ;. 

Id  Wri^t  V.  Manifold,  1  H.  &  a  W4,  the  testator  could  no^  from  bis 
r[>om,  have  seen  into  the  room  where  iho  witnesses  signed,  without  patting 
his  head  out  into  the  passBgewaj'  which  connected  the  two  rooms;  although. 
M  the  witnesses  were  retiring  from  his  room,  he  called  upon  his  attendant  to 
assist  him  in  rifling. 

In  Ellla'B  Case,  2  Curteis,  895,  the  witnesses  were  in  an  adjoining  room, 
where  they  could  neither  see  the  testator  nor  be  seen  b;  him,  although  they 
were  so  near  that  they  could  hear  him  breathe. 

In  Colman'a  Case,  8  Cartels,  118,  folding  doors  between  the  two  rooms 
wen  open,  being  tied  back,  but  the  table  on  which  the  witnesses  wrote  was 
BO  situated  that  the  testator  could  qot  possibly  have  aeen  it 

In  Nortcm  v.  Bazett,  Dea.  &  Sw.  2B9  (5  Am.  Law  Beg.  52),  the  witnesses 
were  clerks  of  the  testator,  and  called  by  him  from  ao  outer  office  into  his 
own,  where  he  was  sitting  with  Ms  back  towards  the  door.  The  will  was 
written  on  two  separate  sheets,  the  tteond  (see  Bond  t.  Beawell,  8  Burr.  1773; 
Gass  T.  Gaes,  8  Humph.  378 ;  Horaford's  Case,  L.  E.  [8  P.  A  D.]  311)  of  \rtil<di 
he  signed,  and  they,  his  table  beliig  full  of  papers,  took  into  th^  room  for 
atlestatiou.  When  they  returned  he  wbh  standing  up,  but  otherwise  relatlvdy 
in  the  same  position  as  before,  and  ttom  which  it  was  impossible  for  him  to 
hare  seen  them  while  signing. 

In  KUtlck'e  Case,  8  Bw.  &  Tr.  678,  the  deceased  could,  by  changing  her 
position  in  bed,  have  seen  the  witnesses  sign  her  will  in  another  room,  twt 
the  proof  was  that  ^e  did  not  do  so. 

In  Violette  t.  Therriau,  1  Pug.  &  Bus.  (N.  B.)  869,  the  testator  had  been- 
paralyzed,  and  was,  when  his  will  was  executed,  unable  to  rise  from  his  bed 
without  assistance.  A  small  table  stood  at  the  foot  of  his  bed,  and  was  con- 
cealed therefrom  by  the  footboard  of  the  bed  ri^g  above  it,  so  that,  although ' 
he  could  see  the  persons  of  the  witnesses,  their  arms  and  hands  and  tlie  paper  - 
on  which  they  wrote  on  the  table,  were  invisible. 

In  Robinson  v.  King,  Q  Qa.  689,  the  testator  rigned  his  will  in  bed,  and 
was  not  rtile  to  get  up  without  aadstance.  The  witnesses  wrote  their  names 
thereto  on  a  piaasa  adjoining  his  room,  and  about  ten  feet  from  him.    There 
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was  a  door  communlcatiiig  wtOi  the  room,  bat  their  relative  poaltiona  were 
such  that  they  contd  not  see  each  other.  . 

In  Brooke  t.  Duffell,  23  Oa.  441,  a  will  was  executed  b^  the  testator  in 
bed,  towards  erening,  and,  for  the  aalce  of  seeing  tietter,  the  witneaaes  stepped 
to  a  door,  which,  when  opened,  awnng  against  the  side  of  his  bed,  so  that' 
'without  chaDglng  bis  podtion,  it  would  have  been  Impossible  for  tiim  to  see 
Ibem,  and  he  was  too  weak  to  notice  anything  that  was  going  on. 

In  Reed  t.  Roberts,  26  Oa.  3M,  the  testator,  tn  aztrwniM,  was  lying  in  a 
bed  with  four  high  poala,  baring  a  counterpane  stretched  across  those  at  the 
head  to  protect  him  from  the  air.  After  he  had  signed,  the  will  was  taken 
behind  the  head  of  the  bed,  to  a  chest  against  tlie  waD,  some  seren  or  eight 
feet  distant,  and  attested.  The  proof  showed  tliat  he  was  too  feeble  to  change 
bis  pofliUon  without  help. 

In  Lamb  t.  Qirtman,  88  On.  289,  the  testator  signed  his  will  at  a  small 
table  in  a  hallway,  and  then,  being  in  feeble  beidth,  withdrew  to  bis  room 
ad]oi«ing,  accompanied  by  a  witness,  who  returned  to  the  otbeis,  and  then 
they  all  signed.  The  testator,  when  afterwards  noticed  by  them,  was  lying 
in  the  ordinary  attitude  on  bis  bed,  and  in  that  position  could  not  bare  seen 
tlie  witneasei  when  signing. 

In  Graham  t.  Qraham,  ID  Ired.  319,  the  witnesses  went  Into  another  room 
to  dgn  at  a  chest  standing  against  the  parUUon,  two  or  three  feet  from  the 
open  door.  The  bed  In  wliich  the  testator  lay  stood  also  against  the  parti- 
tion, with  its  head  nearly  opposite  to  the  chest,  so  that  the  testator  could,  by 
taming  his  head,  see  the  backs  of  the  witnesses  as  they  sat  at  the  chest  writing, 
bat  he  could  not  aee  their  faces,  arms  or  hands,  nor  the  paper  on  which  they 
were  writing. 

lu  Reynalds  t.  Reynolds,  1  Spears,  258,  the  testator,  after  being  r^sed  to 
rign  his  will,  sank  back  in  bis  bed,  and  tlie  witnesses  went  to  a  table  in  a  ball 
and  signed  their  names.  The  testator  could  not  see  them,  as  he  lay.  and  al- 
though he  had  strength  to  rise  sufficiently  to  see  them,  yet  he  did  not  rise. 

In  Jones  t.  Tuck,  8  Jones,  202,  the  testator  could  not  see  the  witnesses 
while  signing  his  will  in  another  room,  wlthoot  raising  himself  up  on  bis 
elbow,  but  this  the  witnesses  thought  him  capable  of  doing,  because  Itiey  saw 
him  turn  hlniBfllf  seTeTBl  times  in  his  bed. 

In  Omdoif  v.  Hummer,  12  B.  Mon.  619,  the  table  on  which  the  witnesses 
wrote  stood  Just  behind  the  bead  of  a  lounge  on  which  the  testator  lay,  and 
four  or  flre  feet  therefrom.  He  could  not,  from  his  position,  have  seen  the 
witnesses  at  all,  and  it  seemed  doubtful  whether  he  could,  without  assistance, 
have  changed  his  posture. 

In  Neil  r.  Nell,  1  Leigh,  6,  the  testator,  when  two  of  the  witnesses  signed 
at  a  table  by  his  bed,  lay  with  his  back  to  them,  and  his  sight  was  poor  and 
the  light  in  the  room  dim.    He  could  not  rise  alone. 

In  Boldry  v.  Parris,  2  Cush.  488,  the  testatrix  and  one  witness  signed  in 
her  room,  and  then  that  witness  took  the  will  into  an  adjoining  roojn,  where 
it  was  signed  by  the  other  two  witnesses,  out  of  tiie  testatrix's  eight  alto- 

Id  Edelen  r.  Hardy,  7  Harr.  &  Johns.  61,  the  testator,  after  signing,  re- 
VoL.  L— 8 
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quested  the  vltneaBes  to  retire,  and  tbej  went  Into  an  adjoining  nxoi,  tepft- 
rated  from  the  other  by  a  plank  partitioD;  there  was  no  direct  communicatian 
between  the  rooma,  nor  could  teetator  have  possibly  seen  them.  See  Roaaell 
V.  Falls,  8  HaiT.  &  HcHen.  407. 

In  Coniellna'B  Will,  14  Ark.  6TS,  atl«atation  lA  the  presence  ot  testator  ma 
held  to  be  unneceasaiy.    Also,  Abraham  v.  Wilkina,  17  AA.  S93. 

In  a  testator's  "presence"  means  not  only  hia  corporeal  pfeaence,  bat  also 
that  he  must  be  mentally  capable  of  executing  a  will.  Right  t.  Price,  Doug. 
341;  Hudson  y.  Pad^er,  1  Roberts.  24;  Watson  t.  Pipes,  83  Hiss.  4(1 ;  Kc- 
Ooire  7.  Eerr,  a  Bndf.  344;  JackaonT.Hoore,14La.Ann.S18;  HaDT.HaJl, 
le  Oa.  40;  Aurand  t.  WUt,  0  Pa.  Bt.  54 

Whether  a  witness's  subeeiiaent  acknowledgment  to  a  testator  of  an  attM- 
tation  made  oat  of  his  presence,  is  sufficient,  see  Cham  t.  Elttredge,  II  Allen, 
40,  reviewing  all  the  prior  cases;  Vaughan  v.  Vaughan,  18  Am.  Law  Beg. 
7SB ;  Downle's  Will,  43  Wis.  66 ;  Duffle  v.  Canidon,  40  Oa.  122 ;  Hladmaiah 
V.  Carlton,  8  H.  of  L.  Cas.  160. 

As  to  the  effect  or  conclusiveneM  of  an  attesting  clause,  see  Tappen  t. 
Davidson.  12  C.  B.  Or.  4fi&i  Barnes  v.  Barnes,  66  Me.  286;  Howard's  CaM,  6 
Hon.  ISO ;  Carpenter  v.  Denoon,  39  Ohio  Bt.  879 ;  Hands  v.  James,  Com.  S81 ; 
Croft  V.  ^wlet,  2  Sb'.  IIOS;  Lloyd  v.  Roberts,  IBHoore  P.  C.  156;  Crawford 
V.  Curragh,  16  Up.  Can.  6S;  Swinfoid's  Case,  L.  R.  (1  P.  &  D.)  «S0;  Ra^and 
V.Huntingdon,  llred.  061;  Fool  v.  Fool, «  Ala.  12;  HaU  v.  Hall,  18  Gta.  40; 
Cla^  V.  Donnorant,  10  Leigh,  32;  Fatheree  v.  Lawrence,  88  Miss.  622;  Deu- 
pree  v.  Deupree,  4S  Ga.  416;  Chaffee  v.  Baptist  Boc.  10  Paige.  86;  Leaycraft 
V.  Simmons,  8  Btadt.  SS;  Penniman's  Case.  30  Minn.  246;  and  how  far  an 
attesting  witness  may  qualify  or  vary  it  (White  v.  Trustees.  Sx.  6  Ring.  810; 
Lucas  T.  Parsons,  34  Oa.  640 ;  Boyens's  Will.  38  Iowa.  854 ;  Dewey  v.  Dewey. 
1  Mete.  840 ;  Barnes  v.  Barnes.  66  Me.  380;  Rose  \.  Allen,  1  Cold.  28;  Jen- 
kins's WIU.  48  Wis.  610;  Weld  V.  Sweeney,  85  01. 60;  Otterson  v.  HofTord, 7 
Tr.  129). 


FiNKHAM  VS.  Blair. 

[ST  New  Hampshire,  SSS.] 

InpEFraiTE   FAILUltE   OF   ISSUE. — NfiXT  OP   KIN. 

Teatatar  devised  his  estate  to  his  two  daughters,  providing  that  if  either  died 
without  issue,  the  survivor  should  have  her  share;  and  if  both  died  without 
issue,  the  estate  should  vest  in  the  son  for  lite,  and.  on  his  death,  descend  to 
the  heirs  of  his  body;  but  if  the  son  should  die  without  heirs  of  the  body,  the 
estate  was  to  pass  to  the  testator's  next  of  kin.  First,  one  daughter  died,  then 
the  SOD,  and  afterwards  the  other  daughter,  all  intestate  and  without  issne, — 
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• 

Htld,  that  the  limittition  to  the  (estator's  next  of  kin  was  valid.     The  failure  of 
issae  was  issne  liviag  at  the  death  of  the  sarriving  daaghler. 
The  words  oext  of  kiD  embraced  persons  within  that  description  at  the  death  of 
the  surviving  daughter,  not  at  testator's  death. 

From  Merrimack  Probate  CoTirt. 

Kichard  Pinkham  made  his  will  Attgnet  16,  1851 ;  died 
December  18,  1853;  and  hia  will  waa  proved  Febmary  28, 
1854. 

Tbe  testator  used  the  following  language  in  the  will : 

"First.  I  give,  bequeath,  and  devise  to  Sarah  C.  Pinkham, 
my  wife,  the  one-third  part  of  all  my  real  estate,  wherever  the 
same  may  be  sitnate,  to  have  and  to  hold  the  same  to  her  and 
her  assigns  during  the  term  of  her  natural  life ;  and  I  also  give 
and  bequeath  unto  my  said  wife  one-fonrth  part  of  all  my  per- 
sonal estate,  after  the  payment  of  my  debts  and  charges  of  ad- 
ministration. 

"  Secondly.  I  give,  bequeath,  and  devise  to  my  two  daugh- 
ters, Mary  Ann  Rnkham  and  Lucy  Ellen  Pinkham,  share  and 
share  alike,  two-third  parts  of  all  my  real  estate,  and  three- 
fourths  of  all  my  personal .  estate,  wherever  the  same  may  be 
situate,  tt^ether  with  the  remainder  in  the  remaining  third  part 
of  my  real  estate  from  and  after  my  wife's  decease — to  have  and 
to  hold  the  same  to  them,  the  said  Mary  Ann  and  Lucy  Ellen 
Pinkham,  free  from  the  control  and  intervention  of  any  husband 
that  either  of  them  may  have,  and  to  their  respective  heirs  and 
assigns  forever,  they  conforming  to  and  discharging  the  provis- 
ions of  Uiis  will. 

"  And  my  will  further  is,  that  if  either  of  my  said  daughters 
shall  die  without  issue,  that  the  survivor  of  them  and  her  heirs 
and  assigns  shall  have  the  share  of  her  deceased  sister ;  and  if 
both  of  my  said  daughters  die  without  issue,  that  my  son, 
Charles  E.  Pinkham,  shall  have  the  use  and  income  of  all  my 
Bald  estate  during  his  natural  life,  and  after  his  death  the  same 
to  descend  to  the  heirs  of  his  body,  and  their  heirs  and  assigns 
forever;  but  if  the  said  Charles  E.  Pinkham  shall  die  without 
any  heirs  of  hia  body,  then  my  will  is  that  said  estate  shall  go 
to  my  next  of  kin,  and  their  heirs  and  assigns  forever." 

Lucy,  one  of  the  testator's  daughters,  died  March  27,  1860 ; 
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hie  SOD  Charles  died  December  9, 1861 ;  hie  widow  died  Jul; 
22, 1866 ;  and  his  other  danghter,  Mary,  died  October  14, 1873. 
The  son  and  daughters  died  intestate  and  without  anj  issDe. 

At  the  time  of  Maiy's  death,  hie  brothers,  Enoch  Pinkham, 
since  deceased  leaving  &ve  children,  and  George  W.  Pintham, 
were  living,  as  was  his  sister,  Maiy  Chapman.  Four  of  his 
brothers  had  previonsly  died,  all  leaving  children  then  living. 
There  was  also  hving,  at  this  daughter's  death,  Samnel  Blair  and 
Lucy  Aim  Patten,  her  mother's  brother  and  sister.  One  ma- 
ternal Tuicle  had  previonsly  died  leaving  two  children. 

The  conrt  below  decreed  that  the  estate  in  the  execntor's 
hands  should  be  divided  equally  between  Samael  Blair  and 
Lney  Ann  Patten  and  the  appelliuitB,  the  snrviving  paternal  and 
maternal  aonts  of  the  daughter  Mary. 

AsaJ^otoler,  for  the  testator's  surviving  brothers  and  sisters. 

W.  B.  SmaU,  for  the  childi«n  of  the  testator's  deceased 
brothers. 

S.  C.  SaePmany  for  the  heirs  of  Maty  Pinkham,  on  her 
mother's  side. 

Surra,  J.  The  contingency  upon  which  Charles  E.  Pink- 
ham  vras  to  take  the  estate  devised  to  his  sisters  never  happened, 
he  having  died  daring  the  lifetime  of  Mary  without  issne.  No 
part  of  his  father's  estate  devised  to  his  sisters  ever  descended 
to  him,  or  to  the  heirs  of  his  body,  because  there  were  no  such 
heirs.  The  will  of  Bichard  Pinkh&m  is,  therefore,  to  be 
construed  as  if  no  devise  or  bequest  to  Charles  had  been 
made.  £iUon  v.  Straw,  18  N.  H.  320,  and  authorities  cited  on 
p.  824. 

I.  The  qneetion  presented  is,  whether,  npon  the  death  of 
Mary  without  issue,  the  estate  which  she  inherited  from  her 
father  descended  to  her  heirs,  or  to  the  next  of  kin  of  her 
father;  and  the  answer  to  this  question  depends  upon  whether 
the  limitation  over  to  the  next  of  kin  of  the  testator  by  way  of 
executory  devise  is  void  for  remoteness.  In  other  words,  Does 
&e  language  of  the  will — "  if  both  of  my  said  daughters  shall 
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die  witbont  ia&ae " — mean  withoat  issue  at  the  time  of  their 
respectiTe  deaths,  or  an  indefinite  ffulore  of  issne  at  any  time 
afterward^  no  matter  how  long  after?  If  the  latter,  then  the 
limitation  is  void  for  remoteness ;  but  if  the  former,  then  it 
took  effect  by  way  of  an  executory  devise,  and  the  estate  des- 
cends to  the  next  of  kin  of  Bichard  Pinkham. 

In  Sail  V.  Chaffee,  14  N.  H.  21-5,  is  an  interesting  discussion 
by  Parker,  C.  J.,  whether  the  courts  of  this  State  would,  when 
a  ease  should  arise,  be  bound  to  follow  the  English  decisions, 
that  a  devise  to  a  person,  with  a  limitation  over  in  case  he 
should  die  without  issue,  would  be  void  for  remoteness,  if  such 
person  should  die  leaving  no  issne  living.  It  was  not  necessary 
in  the  decision  of  that  case  to  decide  what  words  would  and 
what  would  not  be  held  to  denote  such  a  failure  of  issue,  be- 
cause the  language  of  the  will  then  under  consideration  did  not 
admit  of  any  other  construction  than  that  the  testator  intended 
a  failnre  of  issue  at  the  time  of  the  death  of  the  first  taker.  In 
the  veiy  aWe  review  by  Judge  Parker  of  the  authorities,  and  in 
hifl  discussion  of  the  principles  that  underlie  the  doctrine,  he 
very  significantly  questions  whether  we  are  bound  to  follow  a 
cast-off  rule  of  the  English  juriaprudence  as  a  true  rule  of  the 
common  law  here  upou  the  subject.  Likewise,  in  the  subse- 
quent cases  of  B^  v.  Scanvman^  15  N.  H.  381 ;  Ikiian  v.  ^a/Wy 
18  K.  H.  320 ;  and  Dmaning  v.  Wlmrin,  19  N.  H.  9,  the  in- 
tention of  the  testator  clearly  appeared  to  be  a  failure  of  issne 
living  at  the  time  of  the  death  of  the  devisee,  and,  consequently, 
the  court  was  not  called  upon  to  determine  whether  the  words 
used  of  themselves  denoted  a  definite  failure  of  issue. 

In  the  case  before  us  the  court  is  saved  the  trouble  of  in- 
quiring whether  the  language  of  the  will — "  if  both  my  said 
daughters  shall  die  without  issue  " — means  an  indefijiite  failure 
of  issue,  according  to  the  old  English  rule  in  relation  to  estates 
of  inheritance.  The  intention  of  the  testator,  to  be  collected 
from  the  whole  will  taken  together,  is  "  the  pole  star  to  guide 
the  court  "  in  the  interpretation  of  the  wiU. 

The  testator  devised  his  estate  to  his  two  daughters  in  fee, 
"  they  conforming  to  and  discharging  the  provisions  of  his  will," 
which  he  established  in  the  following  terms : 
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"  And  my  will  further  ia,  tliat  if  either  of  my  said  dAoghters 
shall  die  withoat  iaene,  that  the  fmrvivor  of  them  and  her  heirs 
and  aBsigns  Bhall  have  the  share  of  her  deceased  eister ;  and  if 
hoth  of  my  said  daughters  shall  die  withoat  issue,  that  my  bod, 
Charles  E.  Pinkham,  shall  have  the  use  and  income  of  all  my 
said  estate  during  his  natural  life,  and  after  his  death  the  saine 
to  descend  to  the  heirs  of  his  body  and  their  heirs  and^ssigns 
forever ;  Imt  if  the  said  Charles  E.  Pinkham  shall  die  without 
any  heirs  of  his  body,  then  my  will  is  that  said  estates  shall  go 
to  my  next  of  kin  and  their  heirs  and  assigns  forever," 

The  will  also  provided  that  the  daughters  should  pay  certain 
annuities  to  the  testator's  son,  mother  and  sister  during  their 
lives ;  and  if  the  daughters  died  without  issue,  and  the  estate 
diotdd  come  to  his  son  and  the  heire  of  his  body,  he  and  they 
should  continue  the  same  annuities  to  his  mother  and  sister 
during  their  lives. 

These  provisions  taken  together  clearly  show,  to  my  mind, 
that  the  testator  intended  a  failure  of  issue  at  the  time  of  the 
deaths  respectively  of  his  daughters  and  sou.  I  do  not  see  how 
diey  admit  of  any  other  construction.  The  provision,  that  if 
either  daughter  should  die  without  issue,  the  survivor  and  her 
heiis  should  take  the  share  of  the  deceased  sister,  certainly 
shows  that  Uie  testator  had  in  his  mind  only  the  contingency 
of  her  dying  leaving  no  issue  at  the  time  of  her  death,  and  not 
an  indefinite  failure  of  issue  long  afterwards — perhaps  after 
several  generations.  So  the  provision,  that  if  both  daughters 
should  die  without  issue,  the  son  Charles  should  take  a  life 
estate,  remainder  to  the  heirs  of  his  body,  unmistakably  shows 
that,  by  the  words  "shall  die  without  issue,"  the  testator  meant 
a  dying  without  issue  living  at  the  time  of  the  death  of  his 
daughtem.  Likewise  the  provision  that,  upon  the  death  of  the 
son,  the  estate  should  descend  to  the  heirs  of  his  body  and  their 
heirs,  shows  that  the  same  idea  was  in  the  mind  of  the  testator, 
and  that  the  thought  of  an  indefinite  failure  of  issue  after  sev- 
eral generations  was  not  what  he  intended  to  provide  for.  There 
is  nothing  in  any  of  these  several  provisions  that  indicates  that 
the  testator  intended  the  dying  without  issue  should  be  under- 
stood in  the  technical  sense  of  an  indefinite  failure  of  issue,  ac- 
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cording  to  the  discarded  Engliah  rale,  wlteo  applied  to  both  of 
his  danghters,  and,  in  the  common  and  grammatical  senee,  of  a 
definite  failure  of  ibboq  when  applied  to  &e  daughter  who 
ahonld  first  decease.  It  is  a  familiar  rule,  applied  in  the  con- 
stmctioQ  of  wills,  that  words  occurring  more  than  once  in  a 
will  shall  be  presomed  to  be  nsed  always  in  the  same  sense, 
nnlees  a  contraiy  intention  appear  from  ihe  context,  or  unless 
the  words  be  applied  to  a  different  subject.  Eedf .  on  Wills, 
427.  The  further  provision,  imposing  tiie  payment  upon  the 
BuccessiTe  takers  of  the  property  of  an  annuity  to  the  mother 
and  sister  of  the  testator,  is  also  evidence,  as  it  seems  to  me, 
that  he  intended  a  definite  failure  of  issne  at  the  death  of  each 
BQCceflsiTe  taker. 

It  is  well  settled,  also,  that  a  limitation  to  a  surviror  indi- 
cates an  intention  to  limit  on  a  definite  failure  of  issue.  Fo«- 
dick  V.  Cornell,  1  Johns.  440,  and  authorities  cited  in  appellant^ 
brief. 

It  is  no  objection  that  the  devise  over  depended  upon  more 
than  one  contingency.  The  number  is  not  material,  provided 
they  are  all  to  happen  within  the  compass  of  a  life  or  lives  in 
being,  and  twenty-one  years  afterwards  (adding,  in  case  of  ges- 
tation, aboot  nine  months).  In  this  case,  all  the  contingencies 
Dpon  which  the  devise  over  to  the  testator's  next  of  kin  de- 
pended, most  happen  upon  the  deaths  of  bis  three  children 
living  at  the  date  of  the  execation  of  bis  wHl. 

For  these  reasons,  I  am  satisfied  that  the  devise  over  to  the 
next  of  kin  of  the  testator  took  effect  upon  a  definite  failnre  of 
issne  in  his  two  daughters,  which  occurred  upon  their  dying 
without  leaving  issne  Uving  at  their  deaths,  and  the  devise  over 
is  therefore  valid  as  an  executory  devise. 

II.  The  next  question  that  presents  itself  is,  whether  the 
estate  over  vested  in  the  next  of '  kin  who  were  such  at  the 
death  of  the  testator,  or  at  the  death  of  his  surviving  daughter. 
The  rule,  as  given  in  Jarman,  is,  that  where  an  estate  is  given 
to  a  gtranger  for  life,  or  any  other  limited  interest,  then  over 
to  his  next  of  kin,  those  who  stand  in  that  relation  at  the  death 
of  the  testator  will  be  entitled  to  take,  whether  living  or  not  at 
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the  period  when  the  devise  over  takes  effect.     2  Jarman  on 
Wills,  52, 

But  if  there  he  a  gift  for  life  or  in  fee  to  persons  who  are 
themselves  the  sole  next  of  kin  of  the  testator  at  the  time  of  his 
decease,  the  gift  over  mnst  be  considered  as  intended  to  refer 
to  the  persons  answering  the  description  of  next  of  kin  at  the 
death  of  the  first  taker.     lb.  54,  55. 

In  Eedfield  on  Wills  (ed.  of  1864,  ch.  9,  sec.  21,  p.  392),  the 
author  says :  "  The  devise  or  bequest  of  property  to  the  testa- 
tor's heirs  at  law  means  those  who  are  such  at  the  time  of  his 
depease,  unless  a  contrary  intent  is  very  obvious.  Mere  conjec- 
ture or  surmise  is  not  snfficient.  But  where  there  are  interven- 
ing eEtates,  and  the  remainder  is  contingent,  it  will  he  constrned 
as  having  reference  to  those  who  shall  sustain  the  relation  of 
heirs  at  the  time  the  estate  vests  in  possession.  Bat  the  fact 
that  the  persons  to  whom  the  estate  for  life  is  given  are  among 
BQch  heirs  is  no  snfBcient  gronnd  to  vary  the  general  constmc- 
tion." 

In  Alibott  V.  Bradftreet,  8  Allen,  587,  the  well  settled  gen- 
eral role  of  coustrnction  is  stated  to  be,  that  a  bequest  or  devise 
to  "  heirs  "  or  "  heirs  at  law  "  of  a  testator  will  be  construed  as 
referring  to  those  who  are  such  at  the  time  of  the  testator's  de- 
cease, unless  a  different  intent  is  plainly  maiiifested  by  the  will. 
Where  such  intent  is  plainly  manifested  it  will,  of  conne,  pre- 
vail. See  authorities  cited  on  p.  589.  On  p.  591  the  court 
say :  "  It  has  been  held,  in  some  cases,  that  if  there  is  a  gift  to 
a  person  for  life  with  remainder  to  the  testator's  next  of  kin, 
and  the  person  taking  the  life  estate  is  the  sole  next  of  kin  at 
the  death  of  the  testator,  the  remainder  will  bo  considered  ae 
given  to  the  persons  answering  the  description  at  the  termina- 
tion of  the  estate  for  Kfe.  Jotiet  v.  Ct^ck,  8  Ves.  Jr.  38 ; 
Zong  V.  BlackaU,  3  Yes.  486.  And  where  the  prior  legatee, 
whose  interest  on  his  death  without  issue  is  divested  in  favor 
of  the  ulterior  gift  to  the  testator's  next  of  kin,  was  one  of  such 
next  of  kin  at  the  time  of  the  testator's  death,  this  has  been 
deemed  a  sufficient  gronnd  for  construing  the  words  to  mean 
the  next  of  kin  at  the  time  of  the  happening  of  the  contin- 
gency.   Butl&r  V.  Bushmdl,  3  Myhie  &  Keen,  232.    But  both 
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those  daaeee  of  cases  are  generally  recognized  as  exceptional, 
and  tilte  conetmction  adopted  is  dbhsUj  strengthened  by  some 
special  circamstancee  indicatire  of  intention.  Briden  t.  Hew- 
lett, 2  Mylne  &  Keen,  90.  Most  of  them  are  cases  of  a  bequest 
over,  upon  failure  of  some  prior  object  of  the  testator's 
bonnty." 

Sears  t.  Jiussell,  8  Gray,  86,  is  a  case  of  this  class,  where, 
Dpon  special  eircamstances,  the  intent  of  the  testator  was  found 
to  be  a  gift  to  those  who  were  heirs  at  the  time  of  distribn- 
tion. 

In  Joneg  v.  Cc^heek,  cited  by  the  appellants,  the  daughter 
was  the  only  next  of  kin  of  the  testator  at  the  time  of  his  death ; 
and  it  was  held  that,  by  "relations,"  the  testator  intended  those 
who  were  snch  at  the  death  of  bis  daughter,  and  not  at  bis  own, 
"  deeming  it  impossible  that  the  testator  conld  mean  that  bis 
daughter,  whom  he  evidently  thought  woold  Borvive  him,  shonld 
take  nnder  the  devise  over." 

Sriden  v.  Hewlett,  3  Mylne  &  Keen,  90,  also  cited  by  the 
appellants,  is  another  case  where  the  intention  of  the  testator 
was  held,  in  opposition  to  the  general  mle,  to  be,  nnder  the  eir- 
cnmstancee  disclosed  by  the  will,  that  the  property  devised  to 
his  next  of  kin  meant  next  of  kin  at  the  death  of  the'first  taker. 
The  Master  of  the  Bolls  said :  "  It  is  impossible  to  contend  that 
this  testator  meant  to  ^ve  the  property  in  question  absolutely 
and  entirely  to  bis  mother,  because  he  gives  it  to  her  for  life 
with  a  power  of  appointment." 

Enough  authorities  have  been  cited  %o  show  what  the  rule  is 
which  must  govern  the  decision  of  this  case.  Looking,  then,  at 
the  will  of  Bichard  Finkham,  was  it  bis  intention  that,  in  the 
event  of  his  children  dying  without  issue,  bis  estate  should  des- 
cend to  his  next  of  kin  who  were  such  at  the  time  of  the  death 
of  the  last  survivor  of  themi  His  only  next  of  kin  at  the  time 
of  his  own  decease  were  these  same  three  children  to  whom  he 
devised  his  estate  in  fee.  I  cannot  put  ^lis  any  more  strongly 
than  the  learned  counsel  for  the  appellants  does  in  his  argu- 
ment :  "  It  would  be,  it  seems  to  us,  extremely  absurd  to  sup- 
pose the  testator  could  possibly  have  intended  to  give  the  prop- 
erty over  after  the  death  of  bis  children  without  issue,  to  those 
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very  children  to  whom  he  had  previoualj  ^ven  it  in  fee.  In 
the  language  of  the  cases  we  have  cited,  such  an  idea  ia  impoe- 
Bible  to  be  entertained ;  and  the  testator  mnst  hare  intended  to 
give  it  to  those  who  shonld  be  his  next  of  kin  at  the  decease  of 
the  last  sorrivor  of  his  children,  they  all  having  died  wiihoiit 
leaving  living  iaaue.  *  *  *  Snch  a  devise  over  to  thoee  to 
whom  the  property  had  already  been  given  in  fee  would  be  re- 
pagnant  to  the  preceding  provisioos  of  the  will,  because  both 
could  not  be  carried  into  effect,  and  therefore  void.  Sweet  v. 
Chase,  2  N.  Y.  73." 

IIL  At  the  time  of  the  death  of  the  surviving  child  of  the 
testator,  there  were  living  two  brothers  and  a  sister  of  the  t«e- 
tator,  Fonr  brothers  had  previously  deceased,  all  leaving  chil- 
dren who  were  then  living.  The  last  question  presented  for 
our  consideration  is,  whetiier,  under  the  term  "  next  of  kin," 
the  two  surviving  brothers  and  sister  only  are  included,  or  also 
the  children  of  the  four  deceased  brothers. 

'  Counsel  for  the  surviving  brothers  and  sister  contend  that 
they  alone  are  meant  by  next  of  kin,  and  cite  Elnwtly  v.  Young, 
2  Myl.  &  K.  780,  as  authority. 

That  was  an  appeal  from  Sir  John  Leach,  Master  of  the 
liolls,  reported  in  tiie  same  voltmie,  p.  82,  who  held,  in  1833, 
that  the  words  "  next  of  kin  "  mnst  be  taken  to  mean  next  of 
kin  according  to  the  statute  of  distribntions.  On  appeal,  in 
1835,  the  Lords  Conmiifisioners  8hadwell  and  Bosanqnet  re- 
versed his  decision,  and  held  that  the  words  "  next  of  kin," 
used  mn^lioiter,  are  to  be  taken  to  mean  nearegt  of  kin.  By 
this  decision,  the  cases  of  PhUZipa  v.  Oarth,  3  Bro.  Oh.  Ca.  64, 
decided  in  1790,  and  HinckUy  v.  MadarenSy  1  MyL  &  E.  27, 
decided  in  1832,  as  well  as  Elmedy  v.  ZbuTiy,  as  decided  by  the 
Haster  of  the  Kolls  in  1833,  were  overruled ;  also  Stamp  v. 
Cooke,  1  Cox,  234,  decided  in  1786,  where  the  question  was 
whether  '*  next  relations  "  included  nephews  and  nieces  as  well 
as  sisters.  Lord  Kenyon  said :  "  If  the  residue  had  been  given 
to  *  the  next  of  kin,'  and  the  testator  had  stopped  there,  the 
statnte  would  have  been  the  rule  to  go  by;  and  although 
nephews  and  nieces  are  not  in  fact  so  near  as  brothera  and  sis- 
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tere,  yet  the  fnnd  would  have  been  distributed  per  etvrjpea, 
according  to  the  statute." 

On  the  other  hand  are  the  cases  of  Garrick  t.  Lord  Gamden^ 
14  Tea.  372 ;  Smi^  v.  Camj?bell,  Coop.  277;  and  £randon  v. 
Brandon,  3  Swanst.  812,  where  the  rale  as  laid  down  in  PhiU^s 
T.  Gartii  is  either  dissented  from  or  questioned. 

The  caae  of  Elmeah/  v.  Yov/tig  may  be  considered  as  having 
settled  the  question  in  England.  How  far  the  result  was  due 
to  the  provisione  of  the  statute  of  distributions  does  not  clearly 
appear ;  but  the  conclusion  reached  is  in  conflict  with  our  own 
ease  of  Varr^  v.  Wendell,  20  N.  H.  431,  decided  in  1846,  nine 
years  after  the  decision  in  Elmedy  t.  Yovm^,  and  ondonbtedly 
with  fuU  knowledge,  by  the  learned  judge  who  delivered  the 
opinion  of  the  court,  of  what  had  been  held  in  tiiat  case.  In 
VarrM  v.  Wendell,  a  bequest  was  made  of  bank  stock  for  the 
life  of  the  l^;atee,  with  power  of  sale  on  certain  conditions,  and 
to  be  apportioned  among  *'  the  relations  "  of  the  testator  accord- 
ing to  the  discretion  of  the  l^;atee,  to  be  by  them  enjoyed  after 
her  decease.  She  attempted  to  dispose  of  her  stock  by  will,  ap- 
portioning it  among  varioos  persons  that  were  of  kin  to  the  testa- 
tor, in  different  degrees,  and  excluding  some  who  were  his  next 
of  kin.  The  question  was  whether  this  was  a  valid  execution 
of  the  power.  It  was  held  by  the  court,  Gilchrist,  J.,  that  by 
his  "  relations  "  the  testator  must  have  intended,  without  any 
reasonable  doubt,  his  "next  of  kin"  according  to  the  etatuie, 
and  that  the  apportionment  must  be  confined  to  the  next  of  kin 
according  to  the  statute  of  distributions. 

Keferring  to  our  statute  of  distributions,  we  find  that  the 
real  estate  (and  the  same  rule  applies  to  personal  estate)  of  every 
person  deceased  descends  in  equal  shares : 

1.  To  the  children  of  the  deceased,  and  to  the  legal  repre- 
sentatives of  such  of  them  as  are  dead. 

2.  If  there  be  no  issue,  to  the  father  if  he  be  living. 

3.  If  there  be  no  issue  or  father,  in  equal  shares  to  the 
mother  and  to  the  brothers  and  sisters  of  the  deceased,  or  their 
representative. 

4.  To  the  next  of  kin  in  equal  shares.  Gen.  Stats,  ch.  184, 
see.  1. 
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Who,  then,  were  the  next  of  km  of  Bichard  Pinkham  when 
the  deviBe  over  to  them  took  effect,  to  wit,  upon  the  death  of  hie 
last  surviving  child,  Mary  Ann  Pinkham,  without  issue  t  No 
one  named  in  the  first  elanse  of  the  statnt«,  for  his  chUdren  were 
all  dead,  leaving  no  legal  representatives.  By  the  second  clanae, 
his  father  if  he  had  heen  liring ;  hut  he,  too,  had  deceased.  By 
the  third  clause,  the  mother  and  the  brothers  and  sisters,  or 
their  representatives ;  his  mother  had  also  deceaeed,  but  there 
were  two  brothers  and  one  sister  living,  and  the  children  of 
four  brothers  deceased.  Plainly,  then,  the  two  surviving 
brothers  and  sister,  and  the  representatives  of  the  deceased 
brothers,  took  the  estate  devised  over  to  "the  next  of  kin"  of 
the  testator. 

By  the  construction  contended  for  by  the  appellants,  if,  at 
the  death  of  Mary  A.  Pinkham  there  had  been  living  other 
children  than  Lucy  and  Charles,  and  the  representatives  of  still 
other  children  deceased,  the  estate  must  have  descended  to  the 
children,  to  the  exclosion  of  the  representatives  of  the  deceased 
children ;  that  is,  if,  as  the  appellants  contend,  by  "  next  of 
kin  "  is  meant  the  nearest  of  kin,  children  would  take  to  the 
exclnsion  of  children  of  deceased  children,  that  is,  grandchildren, 
and  uncles  and  aunts  to  the  exclusion  of  children  of  other  uncles 
and  aunts,  that  is,  nephews  and  nieces.  Nothing  but  impera- 
tive necessity  would  compel  us  to  assent  to  a  result  so  unjust 
and  unnatural. 

Except  in  Varrell  v.  Wendell,  I  cannot  find  that  this  ques- 
tion has  before  been  raised  in  this  court,  or  that  it  has  been 
r^sed  even  in  the  Probate  Courts  of  this  State — from  which  I 
infer  that  the  term  "next  of  kin"  in  vills,  in  this  State,  has 
been  uniformly  construed  with  reference  to  the  statute  of  dis- 
tributions. 

How  Kichard  Pinkham  intended  the  words  "  next  of  kin  " 
to  be  understood  is  a  very  material  inquiry,  and  any  e^qnession 
of  his  in  his  will,  however  slight,  that  would  throw  any  light 
upon  his  intention,  would  be  lud  hold  of  for  that  purpose.  S 
Wm.'s  Ex.  1864,  notes.  It  is  not  probable  that  lie  ever  heard 
of  the  doctrine  of  Elmealy  v,  7ov/ng,  It  may  be  presumed, 
however,  that  he  was  familiar  with  oar  statute  of  distributions, 


i  by  Google 


WBIGHTS  APPEAL.  125 

and  of  the  practice  ander  it,  and  hence  made  his  will  with  ref- 
erence to  the  law  as  understood  in  this  State. 

Onr  Btatnte  of  distribations  is  plain  and  simple.  It  is  the 
same  for  both  real  and  personal  estate.  It  is  important  that 
the  mles  of  descent  and  distribation,  and  especially  for  the  ad- 
ministration of  estates,  shonld  he  simple  and  uniform.  The 
rule  of  construction  here  laid  down,  it  seems  to  me,  commends 
itself  to  the  common  sense  of  every  one,  and  will  oltenest  carry 
into  effect  the  intention  of  testators. 

The  decree  of  the  Probate  Court  should  be  set  aside,  and  a 
new  decree  entered,  giving  the  fmids  in  the  hands  of  the  ad- 
ministrator to  the  Borviring  brothers  an^  sister  of  the  testator 
at  the  time  of  the  decease  of  Mary  Ann  Pinkham,  and  to  the 
representatives  of  the  deceased  brothers  per  stirpes,  in  equal 
shares.  The  thirty  dollars  advanced  to  Mrs.  Chapman  must  be 
taken  into  accoont  in  determining  her  share. 

C0BHINO,  0.  J.,  and  Ladd,  J.,  concurred. 

Decree  accordingly. 

See  Dove  t.  Terr,  ii^a. 


Weight's  Aitical. 

[Se  Psnnif  Ivuia  BtaU,  Sfi.] 

Advancement, — Evidenoe  to  show  saue. 

The  testator  held  hii  son's  notes  made  about  four  years  before  the  execution  of 
hi*  will.  In  this  initnimf  nt  he  recited  that  he  bad  "  loaned  "  monej's  to  his 
*on  and  other  children,  which  should  be  construed  as  ".advances"  to 
them,  addiog,  "  shoold  I  make  anjr  further  advances  to  them,  I  will  charge 
the  Mme  in  mjr  memorandum  or  account  book  as  heretofore."  No  subsequent 
chaises  were  entered  in  the  book  against  his  son — Htld.  that  the  words  "  loaned  " 
and  "  advances  "  were  used  interchangeabl}'  and  the  notes  were  to  be  consid- 
ered advancements. 
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The  technicil  metuung  of  words  must  give  waj  to  the  eqaitiei  of  tb«  parties  and 
the  plkin  intent  of  testator. 

Appbat.  from  the  Orphans  Court  of  Philadelphia  county. 
Appeal  from  a  decree  made  upon  the  £rst  Bettlement  of 
the  execQtor'B  aoconnt  in  the  estate  of  Isaac  K.  Wright. 

W,  W.  Xedyard  and  X  C.  Stilwell,  for  appellaut. 

John  Puaey  and  George  W.  Thorn,  for  appellee. 

Mr.  Justice  Woodwabd  delivered  the  opinion  of  the  conrt. 
Wten  Isaac  K.  Wright  died  on  the  18th  of  February,  1875,  he 
held  two  notes  of  his  son,  George  Wright,  for  $2,5M  89  and 
$650,  reapectivelj,  dated  the  8th  of  April,  1869,  and  payable 
ten  days  after  date.  Whether  the  amonnt  of  these  notes 
OQght  to  be  treated  as  a  debt  due  to  the  decedenf  e  estate  or  as 
an  advancement  to  be  adjosted  under  the  directions  of  the  de- 
cedent's vill,  is  the  only  qnestion  presented  for  inqniiy  and 
determination. 

The  will  was  executed  on  the  18th  of  October,  1873,  fonr 
years  and  a  half  after  the  notes  were  given.  In  the  residuary 
clause,  after  a  gift  of  one-seventh  of  the  residue  of  his  estate  to 
each  of  his  five  sairiving  children,  of  one-seventh  to  the  chil- 
dren of  a  deceased  daughter,  and  one-seventh  to  the  children  of  a 
deceased  son,  the  testator  proceeded  to  define  the  pecuniary  re- 
lations existing  between  his  children  and  grandchildren  and 
himself.  He  said  :  "  I  have  loaned  sundry  amounts  of  money 
to  my  children  and  some  of  my  grandchildren,  as  hereinafter 
set  forth,  which  loans  I  wish  to  be  considered  as  advances  to 
them,  and  to  be  taken  as  money  due  from  them  to  me,  and  in 
the  distribntion  of  my  estate  amongst  them,  to  be  dedacted  from 
his,  her,  or  their  share  thereof.  To  this  time  I  have  advanced 
to  my  daughter,  Sarah  Kenderdine,  the  som  of  three  thousand 
dollars ;  *  *  *  to  my  son,  George  Wright,  four  thousand 
dollars."  The  concluding  sentence  of  the  redduaiy  claofie  was 
in  these  words :  "  Should  I  make  any  further  advances  to  them, 
I  will  charge  the  same  in  my  memorandum  or  account  book  as 
heretofore."    Four  codicils  were  added  to  the  will,  the  last  of 
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which  bore  date  the  9Hi  of  NoTember,  1874,  and  in  none  of 
them  waa  the  charge  agoinat  George  changed. 

Upon  the  uotee  of  the  appellant  to  the  testator  the  receipt 
of  interest  to  the  8th  of  October,  1870,  was  indorsed,  and  an- 
other indorsement  of  the  worda,  "no  more  interest  to  be 
charged  on  the  within  notes,"  was  made  on  the  2d  of  February, 
1875.  The  Dotea  themselTes  were  given  in  lien  of  other  notes 
previously  held  by  the  testator.  The  consideration  for  them 
had  been  in  part  coal  sold,  and  in  part  and  mainly  money  lent. 
No  "  memorandxim  or  account  book "  making  additional 
charges  against  his  children  or  grandchildren  was  found  after 
the  testator's  death.  Two  of  the  executors,  in  filing  their  ac- 
count, included  the  notes  in  controversy  as  assets  of  the  estate. 
The  claim  was  resisted  by  the  appellant,  on  the  ground  that 
they  were  part  of  the  advancement  the  will  had  chtu^ed  against 
him.  At  the  audit,  he  was  called  as  a  witness  by  the  execu- 
tors. He  admitted  that,  including  the  amount  of  the  notes,  he 
had  received  from  his  father  about  $5,000.  His  testimony  has 
not  been  brought  up,  but  it  was  found  as  a  fact  by  the  adjudi- 
cating judge,  that  "  a  large  part  of  what  he  had  received,  in  ex- 
cess of  the  sum  mentioned  in  the  will,  was  after  his  failure  in 
business  and  when  he  was  in  a  state  of  actual  want.  It  was 
given  to  him  in  small  sums  of  $5,  $10  and  $20."  With  none 
of  these  sums  did  bis  father  charge  him  after  the  will  waa  exe- 
cuted. The  adjudicatmg  judge  held  the  charge  in  tbe  will  to 
have  embraced  the  not^  and  treated  them  as  part  of  the  ad- 
vancement made  to  the  appellant.  A  different  view  was 
adopted  by  the  Orphans  Court.  The  notes  were  held  to  be 
exclusive  of  the  charge  for  advancements,  and  to  be  evidences 
of  indebtedness  for  which  the  appellant  was  bound  to  account. 

Beyond  the  terms  of  the  will  and  some  proof  relating  to  two 
bonds  held  by  the  testator  against  a  son-in-law  and  another  son, 
there  was  no  evidence  bearing  on  the  question  in  dispute,  ex- 
cept the  testimony  of  the  appellant  himself.  The  effect  of  the 
decree  below  was  to  increase  his  liabihty  to  the  estate  from 
$4,000  to  $7,204  89.  He  testified  that  his  indebtedness  for 
everything  given,  advanced,  or  lent  him,  did  not  exceed  $5,000, 
and  part  of  this  was  received  after  he  failed  in  business,  and 
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after  the  will  wae  made.  Between  the  snm  charged  against 
him  and  the  principal  of  the  note,  there  was  a  marg^  of 
$Yd5  11,  and  nothing  ontBide  of  hie  own  admiflaion  has  been 
fonnd  to  ehow  how  or  when  or  whether  any  part  of  that  mar- 
gin had  heen  advanced.  The  notes  alone  may  well  have  been 
in  the  testatoPs  mind.  It  waa  found  by  the  adjudication  that, 
"  with  interest  added  to  the  date  of  the  will,  they  are  veiy 
nearly  the  exact  Bom  charged. 

It  hae  been  etrongly  urged  on  behalf  of  the  appellees,  that 
the  testator  declared  that  he  had  "  loaned  "  certain  moneys  to 
faia  children  and  grandchildren,  debta  owing  by  them  to  him 
were  not  intended  to  be  inclnded  in  the  amonntB  severally 
specified.  Bnt  the  word  "  advanced  "  was  nsed  in  immediate 
connection  with  the  schedule  in  which  the  appellant's  liability 
to  acconnt  in  the  distribution  was  declared.  Besides,  the  notes 
were  given  mainly  for  moneys  lent.  They  were  in  existence 
long  before  the  will  was  executed  and  the  description  of  such 
moneys  as  "  loans  "  or  as  "  advancements  "  was  not  absolntely 
inapt.  Under  all  the  circumstances  surrounding  these  parties, 
and  in  the  light  of  the  precedents  by  which  cognate  qaestions 
have  been  settled,  it  most  be  held  that  it  was  the  purpose  of 
the  testator  to  make  the  charge  for  advances  substantially  equal 
to  the  debts  the  appellant  owed  him.  The  word  "  loaned " 
and  the  word  "  advanced  "  were  used  interchangeably.  They 
are  to  be  constmed  in  view  of  the  facts  that  have  been  either  ad- 
mitted or  ascertained.  It  has  often  happened  that  the  stringent 
application  of  even  a  strictly  technical  word  has  worked  griev- 
ously unjnst  results.  "  All  mere  technical  rules  of  coustmction 
must  give  way  to  the  plainly  expressed  intention  of  a  testator ." 
Sharswood,  J.,  in  Beolt^s  Appeal,  28  P.  F.  Smith,  432.  And 
when,  in  aid  of  a  written  instrument,  its  intention  can  be  gath- 
ered from  undoubted  proofs,  the  equities  of  parties  claiming 
under  it  are  not  to  be  overthrown  by  a  rigid  adherence  to  one 
alternative  meaning  of  an  equivocal,  technical  word.  If,  after 
advancements,  a  wiU  be  made,  the  intention  of  the  testator  is 
matter  of  fact  determinable  from  the  will  itself,  and  from  ex- 
trinsic matters  or  testimony  to  show  whether  money  or  goods 
were  intended  as  advancements  or  to  be  paid  for.    Huston,  J., 
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in  Wataon  v.  Watacm,  6  Watte,  254.  Id  the  absence  of  direct 
evidence  accompanying  a  gift,  the  qnestion  of  advancement 
moat  be  determined  from  a  consideration  of  the  smronnding 
facta.  SkabS's  Estate,  30  Leg.  Int.  361.  TundCa  Appeal, 
1  Harris,  575,  which  was  relied  on  b;  the  counsel  for  the  appel- 
lees at  the  argament,  belongs  to  a  large  class  of  cases,  which 
have  settled  the  mle  that  a  debt  dae  bj  a  son-in-law  cannot  be 
converted  by  proof  of  a  testator's  subsequent  parol  declaration 
into  an  advancement  to  his  daughter.  The  facts  developed 
before  him  fnUy  justified  the  decision  of  the  adjadicating 
jadge.  It  is  certain  that  any  chai^  against  the  accountant  be- 
yond $5,000  would  be  excessive  and  nndue.  The  amount  of 
money,  he  received  after  the  execution  of  the  will  has  not  been 
shown.  But  he  received  some  amount,  and  while  it  cannot  be 
said  positively  that  any  chai^  beyond  $4,000  would  be  unjust, 
it  may  be  said,  positively,  that  such  a  charge  would  be  unsafe. 

There  was  nothing  in  the  receipt  given  by  the  appellant  to 
the  executors  for  $4,204  89  (including  the  amount  of  the  notes 
and  the  $1,000  paid  him),  on  account  of  his  share  under  the 
will,  and  nothing  in  the  surrender  of  the  notes  to  stand  in  the 
way  of  his  present  assertion  of  his  rights.  lie  did  not  admit 
the  liability  alleged  against  him,  Neither  the  executors  nor 
the  other  distributees  have  been  prejudiced.  And  his  creditors 
have  acquired  rights  under  their  atttachraents  which  no  volun- 
tary act  on  his  part  could  be  permitted  to  destroy, 

Decree  reversed  and  record  remitted.  And  it  is  now  ad- 
judged and  decreed  that  in  the  re-distribution  of  the  estate  of 
Isaac  K.  Wright,  deceased,  the  charge  against  George  Wright, 
the  appellant,  for  advancements,  be  limited  to  $4,000  ;  that  the 
distributive  share  of  the  said  George  Wright  be  held  subject  to 
the  claims  of  his  attaching  creditors ;  and  that  the  costs  of  this 
appeal  be  paid  out  of  the  funds  of  the  estate. 
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David  D.  Geiscom  vs.  Thomas  Evens, 

[40  Now  Jotmj  Ltw,  402.] 

EXTBISSIO      EVIDENOE      OF     niTENT. — MiSTAKEH     DEBCBlFnON.- 
CoNBTEUOnOH. 


Extrinsic  evidence  of  the  circumslinces,  situation  »nd  surroundings  ot  the  les- 
talor  h  admissible  to  place  the  couit  in  the  position  of  the  testator,  bnl  an 
intention  contrary  to  the  writing  cannot  be  shown  by  evidence. 

Evidence  of  testator's  intent  is  admissible  in  cases  of  latent  ambiguity. 

Testimony  by  the  scrivener,  that  his  instructions  from  testator  were  to  devise 
"  my  Cropwell  farm,"  and  he  added,  "  conveyed  (o  me  by  the  heirs  of  my 
deceased  wife,"  to  distinguish  ii.  Is  inadmissible. 

To  identify  and  explain  the  use  of  such  terms  as  "  my  farm  and  plantation,"  evi- 
dence of  extrinsic  circumstances  as  distinguished  from  mere  dedaralions  of 
intention,  is  proper. 

Words  of  general  devise  must  yield  to  a  tlear  enameration  of  particulars  pur- 
porting on  their  face  to  be  qualifications  of  the  general  word$. 

Devise  of  "  all  that  mj  taim  and  plantation  neat  Cropwell  conveyed  to  me  by 
the  heirs  of  my  deceased  wife,  and  where  my  son  Thomas  now  resides,  con- 
taining about  eighty-five  acres,  more  or  less."  The  testator  owned  two  par- 
cels of  land  near  Cropwell— the  one  containing  seventy-two  and  siity-two  hun- 
dredths acres,  which  had  been  conveyed  to  him  by  the  heirs  of  his  deceased 
wife,  the  other  containing  fourteen  and  seventy-three  hundredths  acres,  which 
had  been  conveyed  to  him  by  one  Abel  Lippencotl.  These  two  parcels  ad- 
joined each  other,  and  had  been  rented  and  cultivated  tcf  ether  for  many  years. 
Thomas  resided  on  the  first-named  parcel,  but  cultivated  and  used  both.  J/eH, 
that  only  those  premises  which  had  been  conveyed  to  the  testator  by  the 
heirs  of  his  deceased  wife,  passed  under  Ibe  devise. 

In  ejectment, 

On  mle  to  show  cause  why  a  verdict  should  not  be  set 
aside. 

Thomas  Erens,  deceased,  the  father  of  the  defendant,  died 
April  18th,  1869,  seized  of  several  tracts  of  land  in  the  conn- 
ties  of  Borlington  and  Camden,  leaving  fonr  sons,  Samuel  B., 
William  B.,  Jacob  L.,  and  Thomas,  his  heirs  at  law.  By  the 
second,  third  and  fifth  snbdiTisions  of  his  will,  dated  March 
22d,  1867,  he  devised  to  his  eons  Samuel,  William  and  Jacob, 
respectively,  certain  of  his  farms  and  lota. 

By  the  f  ourtli  subdivision  he  devised  to  the  same  three  bods, 
in  trust  for  his  son  Thomas,  the  defendant,  "  all  that  my  farm 
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uid  plantation  near  Cropwell,  conveyed  to  me  by  the  heirs  of 
mj  deceased  wife,  and  where  my  son,  Thomas  Evens,  now  re- 
Bides,  containing  abont  eighty-five  acres,  more  or  less.  Also, 
all  my  lots  of  cedar  swamp  at  oo  at  o»  branch  ;  alBO,  lot  No.  8 
of  cedar  swamp  at  Goose  Pond ;  also,  a  tract  of  pine  land 
bought  of  the  ezecators  of  Isaac  Stokee,  containing  forty-one 
acres;  also,  the  sum  of  six  thonsand  dollars  ont  of  my  estate, 
and  which  is  to  be  paid  into  my  estate  by  Samnel  B.  and  Wil- 
liam B.  Evens ;  also,  one-foorth  part  of  the  residue  and  remain- 
der of  my  real  and  personal  estate." 

By  the  seventh  sabdivision,  he  devised  all  the  rest,  reeidne 
And  remainder  of  his  estate,  both  real  and  personal,  to  his  foar 
sons,  to  be  equally  divided  between  them ;  Thomas  Evens' 
share  to  be  held  in  tmst  for  liis  benefit  in  the  way  and  manner 
as  directed  in  the  fourth  item  of  the  will. 

The  testator  owned  a  tract  of  land  near  Cropwell,  which,  by 
a  sarvey  made  after  his  death,  was  found  to  contun  eighty- 
seven  and  thirty-five  hundredths  acres.  It  consisted  of  two 
parcels  adjoining  each  other,  the  one  containing  seventy-two 
and  sixty-two  hundredths  acres,  which  was  devised  to  his  wife 
by  the  will  of  her  father,  Samuel  Bmronghs,  dated  April  11th, 
1798,  and  after  her  death  was  conveyed  to  the  testator  by  his 
sons  as  her  heirs  at  law,  by  a  deed  of  conveyance  bearing  date 
on  the  3d  of  Jannaiy,  1859 ;  the  other,  containing  fourteen 
and  seventy-three  hnndredths  acres,  he  had  purchased  of  one 
Abel  Lippencott,  by  a  deed  bearing  date  April  5th,  1822. 

The  plaintiff  claims  title  to  the  equal  undivided  one-fourth 
part  of  the  tract  of  fourteen  and  seventy-three  hundredths 
acres,  by  virtue  of  a  deed  of  conveyance  made  by  Samuel 

Argued  before  the  Chief  Jubtiox  and  Justices  Dopus, 
ScnDDEB  uid  Knapf. 

For  the  rule,  F.  Yoorhee«  and  P.  S.  Scovel. 

Contra,  C.  E.  Hendriciton  and  A.  Browning. 

The  opinion  of  the  court  was  delivered  by  Dkpub,  J.  The 
controveny  in  this  case  relates  to  the  eqt^  undivided  one- 
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fonrth  part  of  the  fomteen  and  seventy-three  hnndredths  acres, 
which  the  testator  pnrchaeed  of  Lippencott  It  is  conceded 
that  the  premises  in  question  passed  ander  the  residnaiy  devise, 
if  they  were  not  specifically  devised  to  Thomas  by  the  first 
paragraph  of  the  fourth  subdivision  of  the  will ;  and  that,  if  the 
fourteen  and  seventy-three  hundredth  acres  passed  under  the 
residuary  devise  to  the  testator's  four  children,  the  deed  from 
Samuel  conveyed  the  one-fourth  part  thereof  to  the  plaintiff. 

The  question,  therefore,  is  whether  the  fourteen  and  seven- 
ty-three hundredths  acres  were  devised  in  entirety  to  Thomas 
by  the  first  paragraph  of  the  fourth  subdivision,  or  whether 
only  the  equal  undivided  fourth  part  passed  to  him  under  the- 
last  paragraph  of  that  subdivision. 

Thomas  claims  the  whole  estate  in  these  lauds,  under  the 
description  of  "  all  that  my  farm  and  plantation  near  Cropwell, 
conveyed  to  me  by  the  heirs  of  my  deceased  wife,  and  where 
my  son,  Thomas  Evens,  now  resides,  containing  about  eighty- 
five  acres,  more  or  less."  Thomas  resided  in  the  mansion  house 
on  the  parcel  which  had  been  conveyed  to  the  testator  by  his 
children  as  the  heirs  of  his  deceased  wife,  but  used  and  culti- 
vated both  parcels,  and  had  done  so  from  the  year  1850  down 
to  the  testator's  death. 

The  problem  to  be  solved  is,  whether,  under  the  circum- 
stances, the  fourteen  and  seventy-three  hundredths  acres,  which 
the  testator  purchased  of  Lippencott,  passed  to  Thomas  under 
the  description  last  mentioned. 

It  being  proved  that  these  two  parcels  of  land  had  been 
rented  and  occupied  together  as.  one  tract  since  the  year  1833, 
the  3iidge  received  the  testimony  of  the  scrivener  who  wrote 
the  will,  that  the  testator,  on  the  occasion  of  drawing  the  will, 
came  to  his  house  "  with  items  on  a  piece  of  paper  for  each 
son ; "  tliat  he  had  these  premises  marked  down  on  it  as  "  my 
Cropwell  farm,  containing  eighty-five  acres;"  and  that  the 
words  "  conveyed  to  me  by  the  heirs  of  my  deceased  wife," 
were  not  on  that  paper,  but  were  inserted  in  the  will  by  the 
scrivener  as  his  own  language,  which  he  used  as  an  additional 
description,  to  distingoish  the  premises  from  the  testator's  other 
property.    The  import  of  this  testimony  was  to  expunge  from 
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the  will  words  which  the  law  regards  as  the  language  of  the 
testator,  and  to  alter  the  terms  of  the  devise.  This  evidence 
was  illegal. 

By  the  etatnte,  a  writing  is  made  indispensahle  to  the  exist- 
ence of  a  will,  and  what  has  been  written  cannot  be  added  to, 
detracted  from,  or  altered  by  extrinsic  evidence.  The  func- 
tions of  the  court  are  to  ascertain  the  intention  of  the  testator 
from  the  langnage  of  the  will.  Extrinsic  evidence  may  be  re- 
sorted to,  which,  in  its  nature  and  effect,  is  simply  explanatory 
of  what  the  testator  has  written,  b\it  no  evidence  c^i  be  re- 
ceived for  the  purpose  of  showing  what  he  intended  to  have 
written.  Wigram  on  Wills,  §  9.  In  every  ease  of  a  contro- 
verted construction,  the  sole  question  is  n&n  quod  vohtU  sed 
^uod  dixit.  Extrinsic  evidence  of  the  circumstances,  sitnation 
and  snrroundings  of  the  testator,  and  of  his  property,  is  Inti- 
mate to  place  the  court  which  expounds  the  will,  in  the  situa- 
tion of  the  testator  who  made  it,  and  thus  enable  the  court  to 
nnderstaud  the  meaning  and  application  of  the  langnage  he  has 
Adopted  i  but  the  testator's  intention  must  ultimately  be  deter- 
mined from  the  langnage  of  the  instrument,  as  explained  by 
such  extrinsic  evidence,  and  no  proof,  however  conclusive  in  its 
nature,  can  be  admitted  with  a  view  of  setting  up  an  intention 
inconsistent  with  the  writing  itself.  2  Taylor  on  Ev.,  §  10S2. 
No  difficulty,  however  great,  in  deciphering  the  obeenre  lan- 
guage of  the  devise,  or  in  unraveling  the  intricacies  in  the  tes- 
tator's descriptions  of  the  person  or  property  to  which  his  testa- 
mentary disposition  should  apply,  will  justify  resort  to  such 
evidence.  With  the  assistance  of  such  explanatory  evidence  as 
has  been  mentioned,  the  court  may  be  called  upon  to  harmonize 
the  conflicting  provisions  of  the  wiU,  and  to  reject  such  descrip- 
tive parts  as  are  only  false  demonstrations ;  but  if,  with  the  aid 
of  such  evidence,  the  testator's  meaning  cannot  be  ascertained, 
the  will  will  be  simply  void  for  nncertainty.  Wigram  on 
Wills,  Prop.  TI. 

The  only  exception  to  this  legal  rule  is  that  the  declarations 
•of  the  testator  may  be  resorted  to  in  cases  of  a  latent  ambigu- 
ity, which  arises  where  there  are  two  or  more  persons  or  things, 
each  answering  exactly  to  the  person  or  thing  described  in  the 
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will.  In  each  an  event,  parol  evidence  of  what  the  testator 
said  may  be  lawfully  addnced  to  show  which  of  them  he  in- 
tended ;  bat  SQch  evidence  wiU  not  be  allowed  to  ^ow  that 
he  meant  a  thing  different  from  that  disclosed  in  the  'will. 
Dm  v.  Cnhba^y  7  Halst.  308 ;  2  Taylor  on  Ev.,  §§  1093, 
1093  ;  Hawkins  on  Willa,  9. 

The  testimony  of  the  scrivener,  with  regard  to  his  inatme- 
tioua  for  the  will,  was  not  admissible  within  this  exception. 
The  description  of  the  premises  intended  was  not  applicable  to 
the  two  parcels  of  land  devised  by  the  testator  nnder  the 
several  clauses  of  his  will.  It  may  be  uncertain  or  inaccurate, 
as  applied  to  either.  But  an  uncertainty  arising  from  mere 
inaccuracy  of  description  is  not  such  an  ambiguity  as  anthoriaes 
the  admission  of  evidence  of  intention.  The  dilBcuIty  is  to  be 
solved  by  constniction — by  the  rejection  of  such  of  the  words 
of  description  as  appear  to  be  surplusage,  or  a  mere  false  dem- 
onstration.    Wigrara  on  Wills,  g  203. 

The  cases  on  this  subject,  so  prolific  of  judicial  decision, 
show  how  inflexible  the  foregoing  rale  of  constraction  is  re- 
garded. In  Den  v.  Cithberly,  7  Halst.  308,  the  testator  devised 
to  the  defendant  a  lot  of  land,  be^nning  in  Joseph  Wall's  line, 
at  the  comer  between  him  and  B.  Chambers ;  thence  "  as  the 
line  runs "  till  it  comes  to  the  middle  of  the  road,  &c.  The 
testimony  of  the  scrivener  was  offered  to  show  that  the  testator 
intended  the  line  between  Wall  and  Chambers,  and  in  his  in- 
structions for  the  will  designated  the  spot  where  the  linewonld 
strike  the  road.  This  evidence  was  excluded,  and  it  was  held  ' 
that  the  question  was  simply  one  of  construction  to  ascertain 
the  meaning  of  the  testator  from  the  language  he  employed. 
In  Cleveland  v.  Bmen,  2  Beas.  101,  evidence  that  the  will  was 
not  drawn  in  pursuance  of  the  written  instructions  ^ven  by 
the  testatrix,  and  that  both  the  scrivener  and  the  testatrix  un- 
derstood the  will  differently  from  its  legal  import  as  deduced 
from  its  language,  was  held  to  be  inadmissible ;  and  in  J^eviu* 
T.  Martin,  1  Vroom,  465,  testimony  of  the  scrivener,  that  by  the 
instructions  given  to  him  by  the  testator  at  the  tune  of  writing 
the  will,  he  was  directed  to  devise  the  lot  in  qnestion  in  fee, 
and  that  he  believed  such  intention  was  expressed  by  tlie  lan- 
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gnage  of  the  will,  was  rejected  ae  incompeteiit.  In  Conov^  v. 
Warddl,  7  C.  £.  Green,  492,  eztriiisic  evidenee  of  the  meaning 
of  deaoiptiye  words  and  oamee  nsed  in  the  ezecated  papers  of 
the  parties,  wae  held  inadmisBible  hj  the  Coort  of  Errors  and 
Appeals.  These  cases  settle  tlie  law  in  this  State.  They  are  in* 
fall  accord  with  the  English  cases.  MiUer  v.  Trovers,  8  Bing. 
244,  is  a  leading  case  on  the  subject.  It  was  a  case  in  chan- 
cery, heard  before  the  Chief  Justice  of  the  Court  of  Common 
Pleas,  the  Chief  Baron  and  the  Lord  Chancellor.  The  devise 
was  of  "  all  the  testator'a  freehold  and  real  estate  in  the  county 
of  Limerick  and  city  of  Limerick."  The  testator  had  no  lands 
in  the  county  of  Limerick,  and  only  a  small  estate  in  the  city 
of  Limerick,  which  was  inadequate  to  meet  chai^^  in  the  will ; 
but  he  had  lands  in  the  county  of  Clare,  not  mentioned  in  the 
will.  It  was  proposed  to  be  shown  in  evidence  that  in  a  copy 
of  the  will  submitted  to  the  testator  and  approved  by.  him,  the 
devise  in  question  stood  thus :  "  All  my  freehold  and  real  estate 
in  the  counties  of  Clare,  Limerick,  and  in  the  city  of  Limerick,"  ' 
and  that  the  scrivener  did,  by' mistake,  and  without  any  author- 
ity, strike  out  the  words  "  counties  of  Clare,"  and  substitute  the 
words  "county  of"  in  lieu  thereof,  and  that  the  will  was  exe- 
cuted by  the  testator  without  adverting  to  this  alteration.  It 
was  admitted  that  the  evidence,  if  competent,  would  have  been 
snfiicient  to  establish  beyond  contradiction  the  intention  of  the 
testator  to  include  his  estates  in  Clare  in  the  devise.  But  the 
court  excluded  the  evidence  as  inadmissible,  and  gave  eSect  to 
the  will  according  to  the  language  nsed  in  it.  In  Bemaaeoni 
T.  Atkinaon,  10  Hare,  345,  the  bequest  was  to  the  testator's 
first  cousin,  Vincent  B.,  the  sou  of  bis  late  uncle,  Peter  B. 
The  testator  had  °o  cousin  named  Vincent  B.,  who  was  the 
son  of  his  late  uncle,  Peter  B.;  but  he  had  a  first  cousin  George 
Vincent  B.,  who  was  commonly  called  Vincent,  and  who  was 
the  son  of  a  deceased  uncle,  name  Joseph.  The  evidence  of 
the  solicitor  who  drew  the  will,  that  the  testator  had,  by  his  in- 
strnctions,  expressly  indicated  that  George  Vincent  B.  was  the 
person  for  whom  the  l^acy  was  intended,  and  that  he  (the 
eolicitor)  had  inserted  the  description  without  the  direction  of 
the  testator,  and  in  a  mistakea  belief  of  the  parentage  of  the 
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legatee,  was  declared  to  be  inadmissible.  Other  cases  holdiog 
adversely  to  the  admisBibilitj'  of  such  evidence,  except  in  cases 
of  a  latent  ambiguity  as  above  defined,  will  be  fonnd  in  the  fol- 
lowing citations ;  Doe  v.  Miecockg,  B  M.  &  W-  362 ;  Doe  v. 
mMwrd,  15  Q.  B.  227;  WAlm'  v.  Stamley,  16  C.  B.  (N.  S.) 
698 ;  Drahe  v.  Drake,  8  H.  of  L.  Cas.  172 ;  Charter  v.  Char- 
ter,  Law  Rep.  7  H.  of  L.  Cas.  364. 

The  judge  also  admitted  evidence  that  after  the  parchaee  of 
the  fourteen  and  seventy-three  hundredths  acres,  the  two  parcels 
were  treated  by  the  testator  as  one  tract,  and  were  rented  and 
occupied,  and  cultivated  as  such.  The  tendency  of  this  proof 
was  to  show  that,  by  the  words  "  my  farm,"  the  testator  meant 
the  whole  body  of  hia  land  near  Cropwell. 

Testimony  of  tiiis  character  ie  admitted  or  rejected,  accord- 
ing to  the  circumstances  of  the  particular  case.  It  was  excluded 
in  Doe  v.  Oxenden,  3  Taunt.  147 ;  s.  c.  on  error,  4  Dow,  65; 
and  ia  Hand  v.  Hoffman,  3  Halst.  71 ;  and  was  admitted  in 
WMer  V.  Stanley,  16  C.  B.  (N.  S.)  698,  and  in  Bioketta  v.  Tur- 
giiand,  1  H.  of  L.  Cas.  472.  In  the  first  two  cases,  the  evidence 
was  excluded  for  the  reason  that  its  effect  was  to  enlarge  or 
abridge  the  natural  import  of  the  language  used  by  the  testator. 
In  W^her  v.  StamUy,  the  testimony  was  received  to  show  what 
the  testator  meant  by  "  my  Tedwortb  estate ; "  and  in  Rick^ta 
V.  Turquand,  to  ascertain  what  was  intended  by  "all  my  estate 
in  Shropshire,  called  Ashford  Hall."  OoodtiUe  v.  Southern,  1 
H.  &  S.  299,  and  other  cases  hereafter  cited  are  in  this  latter 
class  of  cases. 

It  is  sometimes  said  that  this  sort  of  evidence  is  admitted 
only  when  there  is  a  latent  ambiguity.  The  use  of  the  expres- 
sion latent  ambiguity,  in  this  connection,  has  given  rise  to  some 
confusion  in  the  cases.  The  office  of  such  testimony  is  that  of 
interpretation  merely,  to  ascertain  the  sense  in  which  words 
have  been  used  by  the  testator.  Where,  in  a  deed,  will  or 
written  contract,  general  words  of  indefinite  signification  are 
used,  and  there  is  nothing  on  the  face  of  the  instrument  to 
qualify  them,  or  limit  and  apply  them  to  a  particular  subject- 
matter,  evidence  of  extrinsic  circumstances — matters  of  fact  as 
distinguished  from  mere  declarations  of  intention — is  admissible 
for  the  purpose  of  ascertaining  in  what  sense  such  indefinite 
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language  was  used.  The  effect  of  SDch  evidence  is  not  to  vary 
the  language  employed,  but  merely  to  explain  the  sense  in  which 
the  writer  nnderstood  it.  2  Taylor  on  Ev.  §  1085.  This  whole 
subject  has  been  eo  folly  discussed,  in  the  opinions  of  the  judges 
in  SJwi^  V.  Wilton,  &  CI.  &  Fin,  355,  that  an  extended  citation 
of  the  anthorities  would  be  superfluous.  An  instance  of  the 
admission  of  such  evidence,  under  the  circumstances  above 
mentioned,  will  be  found  in  S<mdford  v.  N.  ds  H.  R.  R.  Co.  8 
Vroom,  1. 

Though  evidence  of  extrinsic  circumstances  be  admitted  to 
ascertain  the  meaning  of  vague  and  general  terms,  the  intention 
of  the  testator  must  ultimately  be  determined  by  the  language 
of  the  entire  instrument,  after  the  sense  in  which  such  general 
language  was  used  has  been  ascertained  by  extrinsic  proof.  The 
office  of  such  evidence  is  that  of  interpretation — ^to  find  out  the 
true  sense  of  the  written  words  as  the  parties  used  them ;  then 
foDowB  the  process  of  constmction,  which  is  performed  by  sub- 
jecting the  instrument  to  the  established  rules  of  law  for  the 
constmction  of  written  instruments.  2  Taylor  on  Ev.  §  1087. 
When  such  evidence  is  once  admitted,  the  construction  of  the 
devise  is  still  for  the  court.  "  Facta,  extrinsic  of  the  will,"  says 
Erie,  C.  J.,  in  W^Aer  v.  Stanley,  "  must  be  ascertained  for  the 
court  in  the  usual  manner,  either  by  the  admission  of  parties,  or 
by  a  jury.  When  they  have  been  ascertained,  the  operation  of 
constmction  is  to  be  performed  by  the  court."  16  C.  B.  (N.  S.) 
751. 

In  Skull  V.  Qlenitter,  16  0.  B.  (N.  S.)  103,  the  same  learned 
judge  said :  "  The  construction  of  a  deed  or  other  written  instru- 
ment is  for  the  court ;  it  is  almost  always  necessary  that  the 
court  should  be  informed  of  the  surrounding  circumstanceB 
nnder  which  the  deed  is  executed ;  if  there  be  any  disputes, 
these  must  be  ascertiuned  by  the  jury ;  and  when  that  has  been 
done,  the  court  is  to  apply  ^e  description  in  the  deed."  In  the 
same  case,  Williams,  J.,  said :  "  The  constmction  of  a  deed  is 
for  the  court,  though  it  is  the  proper  function  of  the  jury  to 
assiet  the  judge  as  to  any  controversy  of  fact  which  may  arise ; 
-when  the  facts  are  ascertained,  it  is  ^e  duty  of  the  judge  to  say 
what  is  the  proper  construction  and  effect  of  the  deed." 
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The  defendant's  coTmsel  contend  thai,  on  &  conatraction  of 
the  testator's  will  in  conformity  with  the  above  princijJea,  the 
devise  in  the  fourth  Bobdivisioa  comprised  the  entire  tract  oi 
land  he  owned  near  Cropwell,  including  the  land  he  purchased 
of  Lippeucott,  as  well  as  that  conveyed  to  him  by  the  heiis  of 
his  deceased  wife.  This  contention  is  rested  on  the  maxim 
,  falsa  demonttroHo  non  Tuxxt.  They  cite,  in  rapport  of  their  ar- 
gument, Ooodtitle  V.  Southern,  1  M.  &  8.  299 ;  Down  v.  J)ovm, 
7  Tannt.  343 ;  and  Bos  v.  £iirl  of  Jersey,  XB.&  Aid.  550. 
These  cases  were  decided  npon  the  pecnliar  language  of  the  re- 
spective devisees.  In  Ooodtitle  v.  Southern,  the  devise  was  of 
"all  that  my  farm  lands  and  hereditaments  called  Trogues 
farm,  situate,  &e.,  now  in  the  occupation  of  H.  Clay."  The 
testator  was  seized  of  a  tract  of  land  which  the  proof  showed  he 
called  Trt^es  farm.  It  had  been  devised  to  him  by  the  will 
of  one  Houghton,  by  a  description  as  three  several  parcels,  the 
first  of  which  was  called  Troguee',  or  Trough's  pasture,  and  the 
others  called  Dale's  closes,  described  as  two  doses  situate  at  the 
bottom  of  the  pasture  called  Trogues',  otherwise  Trough's  pas- 
ture. The  first  of  these  parcels  was  in  the  occupation  of  Clay ; 
the  others  were  not.  It  appearing,  by  extrinsic  evidence,  that 
the  testator  treated  all  these  lands  as  constituting  Trognes  farm, 
the  court  rejected  the  additional  words,  "  in  the  occnpation  of 
H.  Clay,"  as  an  erroneous  description,  and  held  that  all  passed 
under  general  description  of  TrogUes'  farm.  In  Down  v. 
Down,  the  testator  devised  to  his  wife  "  his  messuage,  farm 
and  lands,  called  Coltsfoot  farm,  situate,  &c.,  then  on  lease  to 
one  F."  In  fact,  in  the  lease  to  F.  of  the  Coltsfoot  farm,  seven 
acres  of  the  farm  were  excepted  thereout.  The  controversy 
was  as  to  the  title  of  the  seven  acres.  The  court  rejected  the 
words  of  additional  description,  "  then  on  lease,"  &c,  and  held 
that  the  entire  farm  passed.  In  Doe  v,  Ec^l  of  Jersey,  the  de- 
vise was  of  "all  my  Briton  Feny  estate,  and  all  the  land,  &c., 
of  which  it  consists."  In  a  subsequent  part  of  his  will,  in  a  de- 
vise to  another  person,  the  testator  mentioned  his  Briton  Ferry 
estate  as  situate  in  the  comity  of  Glamorgan.  In  fact,  the. 
Briton  Ferry  estate  was  part  in  the  county  of  GlMnoigan  and 
part  in  the  county  of  Brecon.     It  was  held  that  all  the  lands 
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which  were  parcel  of  the  Briton  Terry  estate  in  both  eonnties, 
passed  hj  the  devlBe,  In  each  of  these  cases  the  premiaee  had 
a  known  name,  and  the  court,  seeing  on  the  face  of  the  will  an 
intention  to  give  the  whole  under  the  designation  of  the  name, 
rejected  the  additional  description  as  a  false  demonstration. 
Indeed,  the  role  may  be  said  to  he  a  general  mle  that,  when- 
ever the  testator's  intention  to  give  the  whole  afl  an  entirety 
clearly  appears  from  the  language  of  the  will,  whether  snch  in- 
tention is  expressed  by  a  designation,  by  a  name,  or  by  abnttala, 
or  other  descriptive  words,  additional  words  of  description  which 
prove  to  be  only  partially  true,  will  be  rejected  as  a  mistaken 
description.  Doe  v.  GcMaway^  5  B.  &  Ad.  43 ;  Dm  v.  Carpen- 
ter, 16  Q.  B.  181;  Drew, -v.  Drew,  8  Foster  (N.  H.),  489,  and 
cases  cited. 

Bnt  it  is  an  erroneous  application  of  this  maxim  to  suppose 
that  an  enumeration  of  partionlars  in  the  description  will,  in  all 
cases,  be  ovemiled  by  general  language  in  the  devise.  On  the 
contrary,  where  there  is  a  clear  enumeration  of  particulars,  pur- 
porting on  their  face  to  be  designed  as  qualifications  or  restric- 
tions of  a  preceding  general  description,  words  of  general  devise 
must  yield.  West  v.  Lmoday,  11  H.  of  L.  Cas.  375 ;  Dreio  v. 
Drew,  supra. 

The  quMtion  whether  latiguage  purporting  to  be  descriptive 
is  a  false  demonstration,  and  to  be  rejected  as  such,  or  a  true 
restriction  of  the  more  comprehensive  words  of  general  devise, 

-  is  one  of  construction  from  the  language  of  the  devise,  to  ascer- 
tain at  what  period  in  the  descriptive  words  the  description  of 
the  premises  really  intended  is  complete,  and  what  phrases  or 
ezpressiouB  are  merely  superfluous.  Counsel  insist  that,  in  this 
case,  the  words  "  conveyed  to  me  by  the  heirs  of  my  deceased 
wife,"  should  be  rejected.  These  are  important  words,  capable 
in  themselvee  of  giving  certainty  to  the  subject-matter  of  the 
devise.  They  follow  right  after,  and  are  immediately  connected 
with,  that  member  of  the  sentence  containing  the  general  words 
of  description,  and  are  part  and  parcel  of  the  description  itself. 

-  Great  reliance  was  placed  on  the  words  "  all  that  my  farm  and 
plantation."  All  what  farm  and  plantation!  The  testator 
answers  the  interrogatory  for  himself,  in  the  immediately  suo- 
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ceediug  and  connected  words,  "  conTejed  to  me  by  the  heirs  of 
my  deceased  wife."  With  such  a  plain  exposition  of  the  inten- 
tion of  the  testator  in  hie  own  laiigoage,  to  disregard  what  he 
has  said,  and  constnie  his  will  on  general  notions  of  what  with 
propriety  he  might  have  done,  would  be  to  substitute  conjecture 
for  constmctlon. 

The  evidence  submitted  may  be  sofficient  to  raise  a  pre- 
sumption that  the  testator  intended  that  the  two  parcels  shonM 
be  kept  together  as  they  had  been  united  for  years  before ;  but 
we  are  not  at  liberty  to  act  upon  such  presumptions,  in  the  face 
of  the  plain  language  the  testator  hae  adopted.  Voluntas  gtet 
pro  rations.  In  Doe  v.  IfljfoTd,  4  M.  &  S.  550,  the  testator 
was  seized  of  a  messuage  lying  in  the  two  hamlets  of  Sutton 
Wick  and  Sutton  Courtney,  which  he  had  purchased  of  one 
Lovibond.  Sutton  Courtney  was  a  pariah  comprising  three 
hamlets,  of  which  the  hamlet  of  Sutton  Courtney  was  one,  and 
the  hamlet  of  Sutton  Wick  was  another.  The  testator  devised 
to  I.  L.  A.  "  all  that  his  messuage,  farm  lands,  &c.,  at  Sutton 
Wiek,  in  the  parish  of  Sutton  Courtney,  which  he  purchased  of 
Lovibond."  The  court  held  that  the  words  "  at  Sutton  Wick  " 
were  words  of  restriction,  and  that  only  that  part  of  the  farm 
which  lay  in  that  hamlet  passed  by  the  devise,  notwithstanding 
the  inconvenience  of  separating  the  estate  which  had  been  held 
by  unity  of  title,  and  let  at  one  entire  rent.  Doe  v.  GreaiJwd, 
8  East,  91,  is  also  a  ease  very  much  in  point.  In  SUngsby  v. 
Grainger,  heard  first  by  Vice-Chancellor  Stuart  (3  Jurist  [N. 
S.]  276),  and  next  by  the  Lords  Justices  of  Appeal  (Id.  1176) ; 
«nd  finally  in  the  House  of  Lords  (7  H.  of  L.  Cas.  272),  the 
gift  was  of  "  the  whole  of  my  fortune  now  standing  in  the 
funds,"  and  it  was  decided  in  dl  these  courts  that  the  gift  car- 
ried only  that  part  of  the  testator^s  personal  estate  which  was 
invested  in  the  funds.  In  the  House  of  Lords,  Lord  Crauworth, 
adverting  to  the  masim  /cdsa  dejnonttratio  non  nocet,  and 
speaking  of  the  argument  that  the  words  "standing  in  the 
funds,"  might  be  rejected  as  a  mistaken  description,  says :  "  I 
certainly  should  have  acceded  to  that  at  once,  if  the  expression, 
*  my  fortune/  had  not  been  so  connected  with  '  now  standing  in 
the  funds,'  as  to  make  the  latter  a  part  of  the  deefsriptioo  of  the 


i  by  Google 


141 

former."  And,  after  referring  to  OoodtiUe  t.  Scmthem,  he  oon- 
tmnes  :  "  The  diatinction  is  between  tliose  cases  in  which  there 
has  been  a  complete  description  of  the  thing  ^ren,  and  a  snb- 
seqaeot  nuBdescription  as  to  some  particular  connected  with  it, 
and  cases  in  which  that  which  is  snlweqnentlj  connected  with  the 
description  is  so  connected  as  to  form  part  of  the  description  of 
the  thing  given."  Itemarks  of  a  similar  import  were  made  in 
the  same  case  by  Lord  Wensleydale.  These  observations  are  a 
correct  statement  of  the  principle  which  uniformly  gnides  the 
court  in  the  application  of  the  maxim  faha  demonepratio  non 
noeet. 

Another  rule  of  construction  equally  well  settled  is  that,  if 
there  be  a  subject-matter  wherein  all  the  demonstrations  in  a 
written  instrument  dre  true,  and  another  wherein  part  are 
tme  and  part  false,  the  words  then  shall  be  intended  words  of 
true  limitation,  to  pass  only  those  lands  wherein  all  these  cir- 
CTunstaDces  are  true.  This,  in  efiect,  is  one  of  Lord  Bacon's 
maxims.  Bac  Max.  Reg.  XIII.  The  operation  of  this  rule  is 
to  qualify  words  of  a  general  or  more  extensive  signification  by 
the  additional  words  of  limitation.  £k  prcBoedentibus  et  conse- 
qusntibua  optima  fiai  inte/^pretatio.  Thus  in  Doe  v.  Sower,  3 
B.  &  Ad.  453,  the  testator  devised  "  all  my  meeeuages,  situate 
at,  in,  or  near  a  street  commonly  called  Snig  Hill,  in  Sheffield, 
which  I  lately  purchased  of  and  from  His  Grace,  Charles 
Duke  of  Norfolk,"  The  testator  owned  six  houses  in  Sheffield 
which  he  had  purchased  of  the  dute.  He  had  purchased  all  of 
them  by  the  same  conveyance,  and  had  redeemed  the  land  tax 
on  all  by  one  contract.  Four  of  the  houBes  were  about  twenty 
yards  from  Snig  Hill ;  the  other  two  were  about  four  hundred 
yards  distant,  in  a  place  called  Gibralter  street.  The  court 
having  concluded  that  the  words  "  at,  in,  or  near  Snig  Hill " 
were  words  of  restriction,  held  that  only  the  four  houses  passed, 
for  the  reason  that  these  four  answered  all  the  terms  of  the  de- 
vise, and  that  it  must  be  understood  that  the  testator  meant  to 
pass  these  only,  although  he  bad  purchased  all  of  the  six  of  the 
Dake  of  Norfolk.  Examples  of  a  similar  application  of  tliis 
maxim  will  be  seen  in  the  following  cases :  Doe  v.  Bell,  8  T.  B. 
579 ;  Doe  v.  Parkin^  5  Taunt  821 ;  Griffith  v.  Pemon,  fi  Juri*t 
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<N.  S.),  385;  Barton  v.  Daioe$,  10  C.  B.  261;  Doe  v. 
Meyriek,  2  0.  &  J.  228 ;  WMer  v.  Stanley,  16  C.  B.  (N.  S.) 
698 ;  Smith  v.  Eidgway,  L.  R.  1  Exch.  331 ;  Ilomer  v.  Eomer, 
8  Ch.  Div.  758.  It  is  alao  a  ueceseary  sequence  from  this  role, 
that  where  the  description  consistfl  of  sereral  particalars  of  dif- 
ferent degrees  of  importance,  that  anbject-matter  will  be  selected 
to  which  those  particulare  apply  which  are  superior  in  Dnmb^' 
or  importance,  rather  than  that  which  corresponds  with  those  of 
a  lesser  number,  or  of  minor  conseqaence. 

Applying  the  several  rules  of  construction  which  have  been 
considered  to  this  will,  I  think  it  quite  evident  that  by  the  lan- 
guage of  the  will  the  premises  in  question  did  not  pass  to  the 
defendant  under  the  first  paragraph  of  the  devise  to  him.  Sep- 
arating the  description  in  that  part  of  the  devise  into  its  com- 
ponent parts,  they  are  these :  (1)  all  that  my  farm  and  plantation 
near  Cropwell,  (2)  conveyed  to  me  by  the  heirs  of  my  deceased 
wife,  (3)  and  where  my  son  Thomas  Evens  now  resides,  (+)  con- 
taining abont  eighty-five  acres  more  or  less.  The  connection  of 
the  words  "  conveyed  to  me  by  the  heirs  of  my  deceased  wife," 
is  so  immediate  and  direct  with  the  words  "  all  that  my  farm 
and  plantation  near  Cropwell,"  as  to  be  part  of  the  same  de- 
scription, and  words  of  true  limitation,  without  which  the 
description  of  the  thing  Lnteuded  is  not  complete.  Thomas,  in 
fact,  resided  on  the  premises  conveyed  to  the  testator  by  the 
heirs  of  his  deceased  wife.  He  merely  cultivated  the  other 
premises,  which  had  been  conveyed  to  the  testator  by  Lippen- 
cott,  in  connection  with  the  place  on  which  he  resided.  The 
whole  description  applies  to,  and  correctly  describes  that  part 
of  the  testator's  lands  which  had  been  conveyed  to  him  by  the 
heirs  of  his  deceased  wife,  except  the  designation  of  quantity. 
A  description  by  a  statement  of  quantity  is  always  regarded  as 
the  moat  unreliable  of  the  methods  of  description.  It  may  help 
to  ascertain  the  premises  intended,  but  will  not  control  other 
and  more  certain  means  of  description,  and  will  readily  be  re- 
garded as  a  false  demonstration,  when  the  premises  intended 
are  ascertained  with  convenient  certainty  by  otlier  descriptions. 
JZeweOA/n  v.  Earl  of  Jersey,  11  M.  &  W.  183 ;  Dpe  v.  Aahiey, 
10  Q.  B.  663. 
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The  fact  that  there  is  a  devise  to  Tbomaa  in  the  mcceeding 
part  of  the  same  EabdiviBioD,  of  the  one-fourth  part  of  the  resi- 
dae  of  the  testator's  real  and  personal  estate,  also  sapports  this 
construction  in  some  measiire.  The  evidence  leaves  it  in  doubt 
vrhetfaer  the  testator  owned  any  other  lauds  not  specifically  de- 
vised, on  which  this  residaary  gift  conld  operate ;  if  he  did,  thej 
consisted  of  marl  pits  which  had  heen  exhausted,  and  were  of 
insignificant  value. 

The  testimony  of  the  scrivener  was  improperly  admitted, 
and  the  judge  should  have  instructed  the  jury  that,  on  the  whole 
case,  the  fourteen  and  seventy-three  hundredths  acres — the  prem- 
ises in  controversy — did  not  pass  to  the  defendant  in  entirety, 
nnder  the  will  of  his  deceased  father,  but  passed  under  the  re- 
siduary clause,  and  therefore  the  verdict  in  favor  of  the  defend- 
ant should  be  set  aside. 


'.  Post,  infra,  aa  to  admuBibillt;  of 


Melia  v8.  Suqtoks. 

[4S  WilcoDBiD,  884.} 

AninmsTKA-noN  on  estate  of  uvinq  pebson. 

The  only  jarisdiction  vrhich  the  Count}'  Court  has  in  respect  to  the  administia- 
tion  of  estalM,  is  over  those  of  dead  penons. 

Proceedings  in  administering,  settling  and  assigning  the  estate  of  a  person  who, 
though  represented  to  have  deceased,  was  and  still  is  alive,  are  absolutely  void 
for  all  pnipotes ;  and  an  entty  and  continuous  occupation  for  ten  years  under 
claim  of  title  eiclusive  of  any  other  right,  foonded  upon  the  judgment  of  the 
Conntj  Court  in  such  a  case,  would  not  bar  an  action  to  recover  the  land, 

Appbal  from  the  Circuit  Court  for  Dodge  county. 

Ejectment  by  Peter  Meha  against  Bryan  Melia  and  Jdin 
H.  Simmons.  Both  defendants  answered  a  general  denial ;  and 
Simmons  also  set  up  the  ten-year  statute  of  limitations. 
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It  appeared  hj  etipulation,  that  plaintifE  acqnired  title  to  the 
land  in  1851,  and  entered  into  poseeseion ;  that  oa  the  12tli  of 
April,  1 876,  BiitanionB,  without  plaintiff'B  knowledge  or  consent, 
entered  npon  and  took  exdnsive  poaseeeion  of  the  land,  which 
he  retained  when  the  action  was  commenced ;  that  on  eud  12th 
of  April,  1876,  he  leased  the  premises  to  Bryan  Melia,  who  was 
ia  possession  thereafter  as  Sinunons'  tenant;  and  that,  on  Maj 
23,  1876,  plaintiff  demanded  poaseaeion,  which  was  refosed. 
Plaintiff  also  made  proof  of  the  value  of  the  use  of  the  prem- 
ises, and  rested. 

Defendants'  evidence  (received  against  objection)  showed 
the  following  facts :  In  September,  1864,  Bryan  Melia  filed  a 
petition  in  the  Probate  Court  of  Dodge  county,  representing 
that  Peter  Melia  had  died  at  Paris,  111.,  intestate,  leaving  no 
issue,  widow,  father  or  mother ;  that  the  petitioner  was  the  only 
surviving  brother  and  sole  heir  of-said  Peter ;  and  that  the  latter 
left  personal  estate  in  said  county,  and  real  estate  of  the  value 
of  $1,000,  and  left  no  debts ;  and  the  petitioner  prayed  that 
letters  of  administration  be  granted  him  on  the  estate  of  stud 
Peter,  and  that  appraisers  be  appointed,  ete.  Proceedings  in 
the  usual  form  were  thereupon  had  in  said  County  Court,  and 
letters  of  administration,  in  the  usual  form  and  with  the  uanal 
recitals,  were  issued  to  Bryan  Melia,  his  bond  being  approved ; 
and  appraisers  were  appointed,  who  took  the  usual  oath,  and 
their  inventory  shows,  as  the  only  property  belonging  to  the 
estate  of  said  Peter  Melia  in  said  county,  the  land  here  in  ques- 
tion. Afterwards,  on  the  petition  of  Bryan  Melia,  filed  Octo- 
ber 31, 1864,  in  said  Probate  Court  in  the  matter  of  said  estate, 
representing  that  he  had  fuUy  administered  the  same,  and  paid 
all  debts,  ete.,  such  proceedings  were  had,  in  the  usual  form, 
that,  on  the  2l8t  of  November,  1864,  the  County  Court  ren- 
dered a  judgment  allowing  the  administrator's  final  accounts, 
discharging  him  from  farther  liability  in  that  character,  and  as- 
signing to  him,  as  sole  heir  at  law  of  Peter  Melia,  the  land  here 
in  dispute.  Bryan  Melia  entered  into  possession  of  said  land  in 
May,  1863,  and  continued  in  possession  thereof  until  Simmons 
acquired  the  possession.  In  February,  1872,  Bryan  Melia  and 
wife  mortgaged  the  premises  to  one  Palmeter ;  the  mortgage 
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was  foreclosed,  and  the  land  Bold  at  the  foredosnre  sale  to  Pal- 
meter,  whoee  deed  from  the  eherifi  was  dated  and  recorded 
January  11, 1876  ;  and  Palmeter  conveyed  the  land  by  war- 
ranty deed  to  Simmons,  who  went  into  possession,  and  leased 
the  land  to  Bryan  Melia,  in  April,  1876,  as  above  stated.  It 
appears  that,  daring  the  time  in  which  the  land  was  so  poesessed 
by  defendants,  it  was  inclosed,  cultivated  and  improved. 

The  court  found  that  pluntifi  was  the  owner  and  entitled  to 
possession  of  the  premises,  and  assessed  his  damages ;  and,  from 
a  judgment  pursuant  to  such  finding,  defendants  appealed, 

E.  C.  Lewia  and  H.  Barber,  Jr.,  for  appsUanta. 

Midi  ijk  Skinner,  for  respondent. 

Obton,  J.  The  proceedings  of  administration,  settlement 
and  assignment  of  the  estate  of  the  respondent,  represented  to 
have  been  dead,  when  he  was  and  is  still  aKve,  are  absolutely 
null  and  void  for  all  purposes  whatsoever. 

The  defense  set  up  by  virtue  of  sec.  6,  ch.  117,  K.  S.  1858, 
that  the  said  Simmons  and  his  grantor  had  been  in  the  con- 
tinual occupation  and  possession  of  the  premises  in  question  for 
ten  years,  and  that  such  grantor  entered  into  such  posBession 
under  claim  of  title  exclusive  of  any  other  right,  and  founding 
such  cWm  upon  the  judgment  of  some  competent  court,  is  not 
available  in  this  case. 

"Wbether  the  words  "competent  court,"  in  this  section,  mean 
a  court  having  jurisdiction  of  such  a  class  of  cases,  as  contended 
by  the  learned  counsel  of  the  appellant,  or  one  having  jurisdic- 
tion of  this  particular  case,  as  contended  by  the  learned  counsel 
of  the  respondent, seems  to  be  quite  immaterial;  fortheOonnty 
Court  of  Dodge  county,  or  any  other  court,  had  no  jurisdiction 
in  this  particular  case,  or  in  such  a  class  of  cases.  There  is  no 
class  of  cases  which  embraces  the  administration  of  the  estates 
of  living  persons,  as  if  they  were  dead.  The  proceedings  are 
-void  ah  iniHo  and  throughout.  If  this  case  falls  within  any 
class  of  cases,  it  is  a  class  in  which  no  court  has  any  right  to  de- 
liberate, or  render  any  judgment,  and  in  which  every  conceiv- 
Vou  L— 10 
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able  act  is  an  abaolate  nnllity.  The  only  jnrisdiction  the  County 
Court  has,  in  respect  to  the  administration  of  estates,  is  over  the 
estates  of  dead  persons. 

It  would  seem  that  the  bare  statement  of  snch  a  propontion 
is  enongh,  withont  citing  authorities ;  but  if  any  are  necessarj-, 
those  cited  by  the  learned  connsel  of  the  respondent  are  amply 
sufficient.  Jochvrrufn  v.  Suffolk  Savings  Sanh,  3  Allen,  8T  ; 
Wales  V.  WUlard,  2  Mass.  120;  Smith  v.  Rice,  11  Id.  507; 
Griffith  V.  Frazier,  8  Cranch,  9 ;  Allen  \.  Dundm,  3  Term, 
125. 

In  this  case,  the  evidence  shows  that  the  grantor  of  the  ap- 
pellant, Simmons,  did  not  enter  into  the  possession  of  the 
premises  under  a  claim  of  title  founded  upon  the  judgment  of 
the  County  Court  upon  final  settlement  of  the  estate,  but  that 
he  entered  into  such  possession  more  than  a  year  before  he  took 
the  first  step  in  the  administration,  probably  claiming  by  de- 
scent ;  and,  therefore,  such  possession  cannot  be  adverse  under 
the  statute,  as  an  entry  under  such  judgment,  Quinnv.Quinn, 
37  Wis.  168. 

The  judgment  of  the  Circuit  Court  is  affirmed,  with  costs. 


Grant  of  ad  mini  strati  on  on  tsM»  of  Ilrln^  person.— In  Roderigu 
T.  East  Biver  Savings  Bank,  68  N.  Y.  460,  &  contrary  concluBion  is  leached. 
Tbe  court  put  the  decision  on  tbe  ground  that,  under  the  New  York  statute, 
the  surrogate  must  judicial!;  determine  the  fact  of  deatfa,  and  hU  decision,  if 
based  on  legal  evidence,  1b  conclusive.  The  CommoQ-lBwauthorltfeB  are  dis- 
tinguished on  the  ground  that  the  ecclesiastical  courts  could  onlj  grant  ad- 
ministration when  a  death  actuallj  took  place. 

This  decluon  Is  criticised  by  Judge  Bedfleld,  in  a  note  to  15  Am.  L.  B^. 
£13,  and  it  should  be  compared  with  the  decitdon  of  the  some  court,  on  * 
second  appeal,  reported  76  N.  Y.  816. 

The  same  question  arose  in  Lavin  v.  Emigrant  Industrial  Savings  Bank. 
9  Bep.  HI,  Dnlted  Btates  District  Court  for  the  Bouthem  District  of  New 
Tort 

Choate,  J.,  after  stating  that  the  constitutional  guaranty  that  property 
ehall  only  be  taken  by  "  due  proceBs  of  law,"  requires  notice  to  the  party  in- 
terested, dther  actual  or  constructive,  or  by  a  seizure  of  the  thing  itself,  anfl 
an  opportunity  to  be  heard  in  his  defense,  adds:  "Applying  this  rule,  iD 
persons  dealing  with  a  person  holding  letters  in  a  case  like  this,  must  be  held 
to  know  that  the  proof  of  deatli  rests  wholly  on  evidence  not  inconslsleiit 
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with  the  fact  of  life;  therefore,  if  the  peraon  is  alive,  the  Judgnent  of  the 
surrogate  that  he  is  dead  cannot  be  coDclusive  against  him.  There  is.  it 
seenu  to  me,  no  element  of  estoppel  in  pait,  because  there  is  no  deception  or 
false  representation  of  any  fact.  This  mode  of  depriving  a  living  person  of 
his  estates,  by  holding  him  concluded  by  the  surrogate's  decluon  that  he  is 
dead,  has  no  support  elsewhere  In  authority  of  the  English  or  American 
courts,  so  far  as  showiL  It  has  been  by  courts  of  the  highest  authdrity  de- 
clared or  treated  as  a  legal  impossibility.  Jochumsen  v.  Savings  Bank,  3 
Allen,  87;  AJlen  v.  Dundas.  8  T.  R  139;  Griffith  v.  Frazier,  8  Crancb,  6; 
Melia  V.  Btanmous,  4S  Wis.  834;  Morgan  v.  Dodge,  44  N.  H.  4S»i  Duncan  v. 
Stewart,  25  Ala.  408;  McPherson  v,  CunlilT,  11  a&R.  443;  Bolton  v.  Jacks, 
6  Robt  190.  See,  also,  IS  Am.  L.  Reg.  213.  The  present  case  seems  to  me 
to  be  fairly  within  the  letter  and  the  spirit  of  the  constitutional  guaranty." 

In  addition  to  the  authorities  above  cited,  see  Wales  v.  WUlard,  S  Mass. 
120;  Appeal  of  Peebles,  IS  S.  &  R.  42. 


Henbt  K.  White  and  another,  Infants, 

vs. 

Adrian  Iselin. 

[2«  Hinaeaota,  481.] 

Effect  of  quabdiah  PVKCHAsiNa  on  sale  bt  him. 

At  a  gnardian's  sale  the  real  estate  was  bid  in  by  one  H.,  and,  after  the  sale  vas 
Gonfinoed,  the  real  estate  was  conveyed  by  the  guardian  to  him.  About  six 
months  after,  H.  conveyed  the  property  Co  the  guardian.  Both  deeds  were  re- 
corded on  the  tame  day.  //eU,  that  this  alone  was  not  sufHcient  to  charge  a 
purchaser  from  the  guardian  with  notice  Chat  the  property  was  bid  in  for  the 
benefit  of  the  guardian.  If,  at  a  sale  of  real  estate  by  an  enecntor,  adminis- 
trator, or  guardian,  he  purchases  through  another,  or  is  interested  in  the  par- 
chase  of  the  real  estate,  contrary  to  Gen.  St.  187B,  c.  57,  g  41,  the  sale  is  not 
abaolutely  void,  but  is  only  voidable  by  the  parties  interested  in  the  estate  sold, 
mad  cannot  be  avoided  by  them  as  i^lnst  a  ivmt  fidt  purchaser. 

Appeal  by  plaintiffs  from  a  judgmeot  of  the  District  Court 
for  KamBe;'  county,  where  the  action  (which  was  brought  to  set 
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aside  the  gaardian'e  sale,  and  the  other  conTejances  mentioned 
in  the  opinion,  was  tried  before  Bbill,  J. 

Smith  d:  Egam,  and  R.  B,  Galuiha,  for  appellants. 

Bigelov),  Flandrau  t&  Clark,  for  respondent. 

Gilfillah,  C.  J.  The  plaintifEs,  Harry  K.  and  Harriet  M., 
were  minore,  owners  of  certain  real  estate  in  the  city  of  Saint 
Pan],  and  Dana  White  was  their  general  gnardian,  appointed 
by  the  Probate  Court  of  Kamsey  connty.  On  his  petition,  the 
Probate  Conrt  issued  license  to  him  to  sell  the  real  estate.  He 
sold  the  same  Jnly  19, 1S73,  nominally  to  one  HoSman,  and 
made  his  report  of  sale,  not  disclosing  that  he  was  in  any  way 
interested  in  the  purchase ;  and  the  ^e  was  confirmed  by  the 
Probate  Court,  Jnly  24, 1873.  On  the  same  day,  White  exe- 
cuted to  HofiEman  ^e  deed  of  conveyance  of  the  real  estate  so 
sold.  On  January  2,  1874,  Hoffman  conveyed  the  real  estate 
to  Dana  White,  the  guardian.  Both  deeds  were  recorded 
April  13, 1874,  The  purchase  by  Hofiman  was,  in  fact,  made 
in  the  interest  and  for  the  benefit  of  Dana  White,  pursuant  to 
a  secret  understanding  between  them,  made  prior  to  the  guard- 
ian's sale.  On  May  1,  1874,  the  Equitable  Trust  Company 
loaned  Dana  White  |9,000,  and,  to  secure  repayment  of  that 
sum  and  the  interest,  he  executed  a  mortgage  upon  said  real 
estate  to  Jonathan  Edwards,  trustee,  which  mortgage  was  re- 
corded May  20, 1874.  The  mortgage  was  afterwards  duly  fore- 
closed, the  real  estate  sold  to  this  defendant,  he  paying  the  pur- 
chase price  by  surrender  of  the  bonds  of  Dana  White,  to  secure 
which  the  mortgage  was  given,  and  the  proper  master's  deed 
was  executed  to  the  defendant. 

The  said  loan  was  made  and  mortgage  taken  in  good  faith, 
and  the  purchase  at  the  foreclosure  by  defendant  was  made  in 
good  faith  J  neither  said  trust  company,  nor  Edwards,  nor  this 
defendant,  having,  prior  to  the  commencement  of  this  action, 
any  actual  notice  that  Dana  White  had  any  interest  in  the  pnr- 
ohase  by  Hoffman  at  the  guardian's  sale,  nor  of  any  of  the  facts, 
except  such  as  appeared  of  record.    There  was  nothing  in  the 
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record  to  charge  eitlier  the  company,  or  Edwards,  or  defendant, 
with  notice  of  the  illegality  in  ^e  Bale.  The  facta  that  the  pur- 
diaeer  at  the  sale  conveyed  some  months  afterwards  to  the 
guardian  making  it,  and  that  the  deed  to  the  porchaser,  and 
that  from  him  to  the  guardian,  were  recorded  the  same  day, 
were  not  8ii£Bcient  to  charge  a  porchaser  from  the  guardian 
with  notice  of  any  infirmity  in  cither  of  the  conveyancea.  Tlie 
defendant  is  in  the  podtion  of  a  purchaser  in  good  faith.  The 
question  in  the  case  is,  -was  the  sale  hy  the  guardian,  by  reason 
of  his  being  interested  in  the  purchase,  bo  far  void  that  a  pur- 
chaser in  good  faith  can  make  no  title  through  it  ? 

The  Btatate  regnlating  such  sales,  Oen.  St.  1878,  c.  67,  §  41, 
provides  that  "  no  executor,  administrator  or  gnardian,  making 
the  sale,  shall  directly  or  indirectly  purchase,  or  be  interested 
in  the  porchaae  of,  any  part  of  the  re^  estate  so  sold ;  and  all 
sales  made  contrary  to  the  provisions  of  this  section  shall  be 
void." 

The  plaintifEs  contend  that,  under  this  statute,  the  sale  is  an 
absolute  nullity — void  as  to  everybody — so  that  no  rights  could 
be  lost,  or  acquired,  or  in  any  way  affected  by  it.  If  the 
jJaintiffe  be  right  in  this,  of  course  it  is  no  protection  to  the 
defendant  that  he  is  a  bona  fde  purchaser.  The  defendant 
contends  that  the  statute  merely  affirms  the  rule  which,  prior  to 
its  passage,  had  become  established  by  decisions  of  the  courts, 
that  the  sale  is  void  only  as  against  those  having  an  interest  in 
the  estate  sold,  and  only  when  they,  while  it  remains  in  the 
hands  of  some  one  chargeable  with  notice  of  the  facts,  seek  to 
'  avoid  it ;  and  that  the  statute  uses  the  word  "  void  "  in  the  sense 
in  which  it  was,  prior  to  its  passage,  very  frequently  used  by 
the  courts — that  is,  voidable  at  the  election  of  the  ceatuie  que 
truet.  If  the  defendant  be  right  in  this,  the  plaintiSs  cannot 
avoid  the  sale  as  to  him*. 

We  find  few  decisions  upon  similar  statutes.  The  statute  in 
New  York  does  not  differ  from  ours.  In  Forbes  v.  SaUey,  26 
N.  Y.  53,  the  court  construed  the  statute  to  make  such  sales  ab- 
solutely void,  so  that  "  the  title  remains  in  the  original  owners, 
as  though  the  sale  had  never  been  made."  The  same  thing  was 
held  in  TerwiUig^  v.  Brovm,  44  N.  Y.  237.    In  neither  case 
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is  any  reason  given  for  holding  such  to  be  the  meaning  of  the 
statute,  other  than  that  each  ia  its  langnage. 

The  statute  of  California  provides ;  "No  executor  or  admin- 
istrator shall  directly  or  indirectly  purchase  any  property  of  the 
estate  which  he  represents."  The  absence  of  words  dedaring 
such  a  purchase  void  in  no  way  leeeena  the  effect  of  the  prohi- 
bition. In  Boyd  T.  Blanhman,  29  Cal,  19,  it  was  held,  in  an 
opinion  reviewing  the  authorities,  and  stating  well  the  reasons, 
that  a  sale  made  contrary  to  this  statute  was  not  absolutely  void, 
but  only  voidable,  and  might  be  ratified  by  the  persons  at  whose 
instance  it  was  voidable. 

In  Ohio,  a  statute  regnlating  sales  on  execntion  provided 
that  "  no  sheriff  or  other  officer  making  the  sale  of  property, 
either  personal  or  real,  nor  any  appraiser  of  such  property,  shall 
either  directly  or  indirectly  purchase  the  same ;  and  every  pur- 
chase so  made  shall  be  considered  fraudulent  and  void."  The 
character  of  stich  a  sale  was  determined  in  Terrell  v.  Auchauer, 
14  Ohio  St.  80.  Although  the  opinion  attaches  considerable — 
as  we  think,  undue — importance  to  the  word  "  couBidered  "  in 
the  statute,  it  is,  aside  from  the  meaning  given  to  that  word,  to 
the  effect  that  the  statute  is  one  of  those  instances  in  which  the 
legislature  uses  the  word  "  void  "  in  the  sense  of  "  voidable." 

The  statute  of  Michigan  as  to  executors',  administrators',  or 
guardians'  sales  is  the  same  as  ours.  As  to  whether  a  sale  con- 
trary to  the  statute  was  utterly  void,  so  that  a  bona  Jide  pur- 
chaser could  make  no  title  through  it,  or  only  voidable,  and  bo 
passing  a  title  to  a  hona  fide  purchaser,  the  Supreme  Oonrt,  in 
Hoffman  v.  Ilarrmgton,  28  Mich.  90,  was  equfdly  divided.  It 
is  an  instructive  case,  as  the  opinions  say  about  all  that  can  be 
said  on  each  side  of  the  question. 

Instances  where  courts  have  held  the  word  "void"  in  stat- 
utes as  having  the  effect  of  voidable,  occur  under  statutes  against 
usury  both  in  England  and  the  older  States  of  the  Union.  Outh- 
hert  V.  Hale,  8  Term  Kep.  490 ;  Hussey  v.  Jacob,  1  Ld.  Saym. 
87 ;  Jackson  v.  Henry,  10  John.  185  ;  Pix  v.  Van  Wyck,  2  Hill, 
622;  fi'raCTiv.  .ffsnip,  ISMass.  515;  Jieadivg  v.  Weston,  TCona. 
409. 

In  AUit  V.  BUlinga,  6  Mete.  415,  the  court  say:  "The  term 
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'  void,'  as  applicable  to  conveyaQceB  and  other  agreemente,  has 
not,  at  all  times,  been  nsed  with  technical  precision,  nor  re- 
stricted to  its  peculiar  and  limited  sense  aa  contradistinguished 
from  the  term  'voidable,'  it  being  frequently  introduced,  even 
by  legal  writers  and  juriets,  where  the  purpose  is  nothing  fur- 
ther than  to  indicate  that  a  contract  was  invalid  and  not  binding 
in  law." 

It  is  difficult  to  lay  down  a  rule  when  courts  may  construe 
the  term  "  void,"  occurring  in  a  statute,  to  mean  voidable.  We 
think,  generally,  it  is  to  be  understood  that  the  legislature  em- 
ploys the  term  in  its  strict  and  precise  meaning,  and  that  when 
it  says  a  thing  shall  be  void,  it  means  that  the  thing  shall  be 
null,  and  of  no  effect  whatever.  But  when,  in  speaking  of 
certain  transactions,  courts  and  law  writers  have  frequently 
used  the  word  "void,"  not  in  its  strict  and  precise  sense,  but  as 
meaning  voidable,  it  may  be  a  question,  did  the  legislature,  in 
legislating  concerning  such  transactions,  and  declaring  they 
shall  be  void,  use  the  word  in  its  strict  sense,  or  in  the  less 
accurate  sense  ?  If  there  be  nothing  in  the  other  language  of 
the  statute  to  indicate  the  sense  in  which  the  word  was  used, 
the  general  purpose  of  the  statute,  the  prior  rule  of  law  on  the 
subject,  and  the  consequences  of  either  construction,  may  be 
considered. 

The  manifest  purpose  of  this  section  is  to  protect  the  inter- 
ests of  persons  under  guardianship,  and  of  those  interested  in 
the  estates  of  deceased  persons,  against  possible  frauds  in  sales 
of  real  estate,  on  the  part  of  guardians,  executors  or  adminis- 
tratore.  Prior  to  the  statute,  the  rule,  for  the  same  purpose  of 
protection,  was  that  such  a  sale,  the  purchase  being  made  in  the 
name  of  a  third  person,  but  in  the  interest  in  any  way  of  the 
trustee,  was  voidable  at  the  election  of  the  persons  interested 
as  cestuia  que  irust  in  the  real  estate  sold,  if  they  considered 
that  their  interest  required  them  to  avoid  it,  but  capable  of  rati- 
fication by  them  if  they  thought  it  to  their  advantage  that  it 
should  stand.  A  condition  of  this  right  of  election  was  that  it 
should  be  timely  exercised.  Treating  the  word  "  void  "  in  the 
statute  as  used  in  its  strictest  sense,  a  radical  change  in  the  rule 
is  effected.    In  sadii  case,  the  sale  is  an  absolute  nullity — void 
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as  to  ereiybody.  No  one  can  be  prejadiced,  or  bettefited,  or 
in  sDj  way  affected  by  it.  However  advantageoiiB  the  sale 
might  be  to  those  interested  in  the  land,  they  could  have  no 
benefit  from  it.  Although  they  might  desire  to  let  it  stand, 
aad  secnre  to  themselves  the  price  bid,  they  could  not  doeo; 
and  mere  lapse  of  time  woald  not  strengthen  the  title  held 
under  the  sale.  It  might  be  defeated  at  any  time,  and  by  any 
one.  It  is  impossible  to  see  that  the  former  mle  wae  not  en- 
tirely adequate  for  the  protection  of  thwe  intended  to  be  pro- 
tected. No  reason  can  be  given  why  the  legislature  should 
intend  to  take  from  each  persona  the  right  of  election,  which 
might  often  be  a  very  beneficial  right. 

Such  a  change  in  the  rule  would  inevitably  prejudice  the  in- 
terests of  those  interested,  in  a  still  more  important  particular. 
Sales  by  guardians,  executors  or  administrators  are  in  many 
cases  absolutely  necessary.  It  is  of  great  importance  to  those 
concerned  that  at  such  sales  the  land  sold  should  bring  a  fair 
price.  But  if  titles  hold  under  such  sales  are  liable  to  be  de- 
feated by  secret  frauds,  which  tlie  vigilance  of  a  purchaser  can- 
not guard  against,  they  can  hardly  be  regarded  as  salable  titles. 
No  prudent  man  could  pay  a  fair  price  for  a  title  liable  to  ancb 
imputation.  Make  it  a  rule  that  sales  perfectly  fair  on  their 
face,  which,  bo  far  as  appears,  have  been  conducted  according 
to  law,  and  which  have  been  confirmed  by  the  court  ordering 
them,  may  be,  at  any  time  and  by  any  body,  shown  to  be  null, 
and  the  titles  under  them  entirely  defeated,  by  proof  of  a  secret 
understanding  between  a  trustee  and  a  purchaser,  and  such  sales, 
as  a  means  of  obtaining  the  value  of  the  land  sold,  will  be  im- 
practicable. 

The  uncertainty  which  each  a  rule  would  introduce  into 
titles  wonld  be  contrary  to  the  general  policy  of  the  law  on  the 
subject  of  titles  to  real  estate.  That  policy  is  to  give  stability 
to  titles,  and  to  enable  purehasers  using  proper  caution  to  be 
secure  in  the  titles  they  take.  This  is  the  purpose  of  the  statute 
regulating  the  registering  of  deeds.  A  gresA  many  titles  are 
now  held  under  sales  by  guardians,  ezecntors  or  administrators, 
and,  in  course  of  time,  a  large  part  of  the  real  property  in  the 
State  will  be  so  held.    Is  it  probable  that  the  legislature  in- 
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tend€>d  to  depart  from  the  general  policy  of  the  law,  and  to  pro- 
vide, in  respect  to  bo  large  a  clase  of  titles,  so  that  the  most 
cautions  ftad  vigilant  cannot  be  secure  in  taking  them  J  The 
I^Blstnre  may  have  ao  intended,  and  it  may  likewise  have  in- 
tended to  take  from  the  class  of  eestuis  gite  truet  coDcemed  the 
important  advantage  which  the  right  of  election  under  the  prior 
mie  gave  them,  and  also  to  impair  the  value  of  sales  by  this  class 
of  troBteee.  But  we  cannot  hold  that  it  did  so  intend  merely 
from  its  nse  of  a  word,  which,  from  the  manner  in  which  it  hod 
been  many  times  employed  by  courts  and  law  writers,  was  in 
some  degree  ambignouB.  We  think  the  word  "void,"  in  this 
statnte,  was  used  in  the  sense  of  voidalde,  and  the  sales  prohib- 
ited are  void,  as  they  were  void  before — that  is,  at  the  election, 
timely  exercised,  of  those  interested  in  the  land  sold,  Sneh  elec- 
tion could  not  be  exercised  against  a  bona  fide  purchaser. 

This  view  of  the  section  is  sustained  by  the  provisions  of 
imbEequent  sections  of  the  chapter.  Section  50  limits  the  time 
within  which  a  person  claiming  the  estate  sold  by  an  executor 
or  administrator,  or  a  guardian,  must  bring  an  action  to  recover 
the  real  estate  sold.  Section  51  provides  that,  in  case  of  an  ac- 
tion in  which  an  heir  or  person  claiming  nnder  the  deceased,  or 
a  wai^  or  person  claiming  mider  him,  contests  the  validity  of 
the  sale,  "  it  shall  not  be  avoided  on  account  of  any  irregularity 
in  the  proceedings,"  if  certain  things  appear,  which  are :  That 
there  was  Ucense  to  sell ;  that  a  bond  was  given  when  required ; 
that  the  prescribed  oath  was  taken ;  that  proper  notice  of  sate 
was  given ;  that  the  sale  was  at  public  auction,  and  has  been 
confirmed  by  the  court;  and  that  the  premises  are  held  by 
one  who  purchased  in  good  faith.  By  section  53,  if  the  validity 
of  the  B^e  is  drawn  in  question  by  a  stranger  to  the  title  sold, 
the  sale  shall  not  be  void  on  account  of  any  irregularity  in  the 
proceedings,  if  the  executor,  administrator  or  guardian  wss 
licensed  to  make  the  jsale  by  the  proper  Probate  Court,  and  he 
did  accordingly  execute  and  acknowledge,  in  legal  form,  a 
deed  for  conveyance  of  the  premises.  From  these  secdons  we 
think  it  apparent  the  le^ature  did  not  intend  that,  in  any 
case  of  sale  by  the  trustees  named,  the  validity  of  the  sale 
.  fihoold  be  open  to  attack  at  any  time,  however  remote,  by  any 
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person,  even  tboogh  Dot  interested ;  but  that  a  stranger  miglit 
question  the  sale  onlj  if  there  was  no  license  by  the  proper 
conrt,  or  no  deed  of  conveyance  by  the  executor,  administrator 
or  guardian ;  and  a  person  claiming  under  the  deceased,  or 
the  ward,  or  a  person  claiming  under  him,  should  question  it 
only  if  one  or  more  of  the  conditions  mentioned  in  section  51 
be  wanting. 

Judgment  affirmed. 


Elisha  Calkins,  Executor, 


Estate  of  Anna  M.  Smith. 

[41  HIcbtgtD,  409.] 

CoXSTRUCnOir. — SBTTLESreNT    OF    ESTATB. — EnD  OF    EXECTJTOK's 
DUTIES. 

A  testator  provided  for  the  disposition  of  a  certais  bequest  to  his  wife  "  in  case 
of  her  death  before  his  estate  was  settled."  Held,  that  the  settlement  meaol 
was  the  itage  of  proceedings  when  the  funeral  expenses,  debts  and  legacits 
had  been  paid  and  nothing  remained  but  to  divide  the  residue. 

An  eiecutoi's  duties  as  sach  are  closed,  except  for  the  adjuitment  of  his  account, 
when  he  has  paid  the  funeral  expenses,  debt&  and  legacies,  and  nothing  Rmahis 
but  the  division  of  the  residue.  Any  further  acts  in  respect  to  the  estate  ire 
done  as  donee  of  a  power  in  tmsL 

Conditions  are  not  favored  when  they  defeat  estates,  and  should  tiot  be  subject  to 
continuance  at  the  option  or  throagh  the  misconduct  or  neglect  of  others  ihtn 
the  grantor,  where  any  other  conclusion  is  reasonable. 

Appeal  from  the  decision  of  commissioners  for  the  allow- 
ance of  claims  against  the  estate  of  Anna  Malviua  Smith,  de- 
ceased. The  commissioners  refnsed  to  allow  a  claim  against  the 
estate  for  money  paid  to  Mrs.  Smith  under  the  will  of  her  hna- 
band,  Aratns  Smith,  whose  executor  claims  that  it  was  paid 
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nuder  a  mistaken  constractioa  of  the  will,  the  essential  proTisiona 
of  -wbjcli  were  as  follows : 

"  I,  Aratns  Smith,  *  *  *  do  make,  pnbliah  and  declare 
this  my  last  will  and  testament  in  manner  following,  that  is  to 
eay  ;  Having  by  contract  before  marriage  given  and  secnred  to 
xay  beloved  wife,  Amia  Malvina  Smith,  one  thousand  dollars  iu 
lien  of  dower,  I  now  give  and  bequeath  to  mj  said  wife,  Anna 
Malvina  Smith,  in  addition  thereto,  one  thousand  dollars,  all  my 
Koufehold  fnmitnre,  my  wearing  apparel,  and  my  library,  and 
the  nse  and  occupation  of  my  house  and  lot  where  I  now  live, 
at  the  village  of  Homeo,  State  and  county  aforesaid,  during  her 
natural  life.  In  case  my  said  wife  shall  so  elect  before  my  es- 
tate is  settled,  she  shall  have  eight  hundred  dollars  iu  lieu  of 
the  nse  of  my  said  house  and  lot  during  her  natural  life,  and  in 
ease  my  said  wife  does  not  wish  or  choose  to  keep  all  my  house- 
hold fumitnre,  in  such  case  so  mnch  thereof  as  she  may  not 
wish  and  choose  to  turn  over  to  my  executor,  shall  be  sold  by 
him,  and  the  proceeds  arising  from  such  sale  shall  be  divided 
equally  between  my  heirs,  my  said  wife  being  reckoned  as  one 
of  them,  share  and  share  alike ;  provided  always  that  in  case  of 
my  said  wife's  death  before  my  estate  is  settled,  in  such  case 
the  one  thousand  dollars  above  bequeathed  to  her  shall  be 
divided  between  my  heirs,  equally,  share  and  share  alike,  and 
shall  not  go  to  her  heirs. 

"  Ninth.  After  all  my  debts  (if  any)  are-  paid  and  my 
funend  expenses  and  all  the  above  named  legacies  and  bequests, 
including  the  one  thousand  dollars  given  or  settled  on  my  said 
wife,  before  marriage,  by  contract,  I  give  and  bequeath  all  the 
rest,  residue  and  remainder  of  my  estate,  both  real  and  personal, 
of  every  name  and  nature  or  kind  whatsoever,  to  my  heirs  above 
named,  my  stud  wife  to  be  reckoned  as  one  of  them,  to  be 
divided  equally  between  them,  share  and  share  alike. 

"  Lastly.  I  hereby  nominate  and  appoint  my  friend  Elisha 
Calkins  sole  executor  of  this  my  last  will  and  testament,  hereby 
revoking  all  former  wills  by  me  made,  with  full  power  to  sell 
and  dispose  of  any  and  aU  property  whether  real  or  personal, 
snbject  to  the  provisions  of  the  will,  and  to  apply  and  appro- 
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priate  the  avails  or  proceeds  that  arise  therefrom,  aa  above 
directed." 

Judgment  was  rendered  below  for  the  estate  of  Mrs.  Smith, 
and  the  executor  of  Mr.  Smith  briuge  error. 

Crocker  <£  Uutahviige,  for  plaintifE  in  error. 

Sfiepard  t&  Towle  and  E.  L.  Kooti,  for  defendant  in  error. 

CooLET,  J.  It  seems  to  ns  manifest  that,  when  the  testator 
epeakfi  of  his  wife's  death  before  hie  estate  is  settled,  as  a  contin- 
gency upon  which  the  sam  of  one  thoneand  dollars  given  to  or 
settled  before  marriage  upon  her,  is  to  pass  to  the  residue,  he 
means,  not  the  settlement  in  the  popular  sense  of  the  term,  but 
tbe  stage  of  proceedings  when  the  funeral  expenses,  debts  and 
legacies  are  paid,  and  when  nothing  remains  but  to  proceed 
with  the  steps  for  a  division  of  the  residue.  That  is  put  beyond 
doubt  by  the  ninth  clause  of  his  will,  in  which  this  thonsand 
dollars  is  named  among  the  sums  to  be  paid  before  the  residue 
is  distributed.  At  that  stage  of  his  proceedings  the  executor's 
duties  may  be  said  to  be  closed  ;  nothing  remaining  to  be  done 
by  him  a^  such,  except  the  rendering  and  adjustment  of  his 
own  account.  What  further  he  was  to  do  in  respect  to  the 
estate  was  to  be  done  not  as  executor,  bat  as  donee  of  a  power 
in  trust.  What  strengthens  this  view  is  that  the  testator  could 
have  had  no  good  reason  for  postponing  further  the  final  and 
unconditional  vesting  of  the  right  tOithia  sum  in  his  wife.  The 
rights  of  all  others  were  then  fixed ;  why  should  not  hers  be 
also  ?  The  other  proceedings  were  merely  for  the  partition  of 
common  interests,  which  might  be  delayed  indefinitely  at  the 
option  of  the  parties,  if  it  seemed  desirable  that  this  be  done, 
and  perhaps  negligently  or  willfully  delayed  by  the  donee  of 
the  power.  Conditions  are  not  favored  in  law  when  they  de- 
feat estates,  and  they  should  not  for  a  moment  be  subject  to  be 
continued  at  the  option  or  through  the  misconduct  or  neglect 
of  others,  where  any  other  conclusion  is  reasonable. 

The  judgment  must  be  affirmed  with  costs. 

The  other  justices  concurred. 
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Benjamin  E.  Hott  vs.  Emily  A.  Jaques,  et  al. 

[129  HuMGhooatta,  ISS.] 

POWKH  TO  8EI.L   HOT  A   POWEB  TO   HOBTOAOB. 

A  devise  of  to  much  of  the  testator's  estate  as  may  be  sufficient  for  the  mainte- 
nance of  the  devisee  during  his  life,  "  he  having  full  power  to  sell  and  convey 
any  and  all  of  my  real  estate,  al  any  time,  if  necessary  to  secure  such 
:e,"  does  not  give  to  the  devisee  the  right  to  mortgage  the  estate  in 


Wbtt  of  entry  against  Emily  A.  Jaques  and  John  Harriman, 
to  foreclose  &  mortgage  of  land  in  Haverhill.  Plea,  nil  dis- 
seisin. Trial  in  the  Superior  Conrt,  without  a  jury,  before 
PmcAiT,  J.,  who  ruled,  as  matter  of  law,  that  the  tenants  were 
entitled  to  judgment,  and  reported  the  case  for  the  determina- 
tion of  this  conrt.  If  the  ruling  was  incorrect,  the  case  was  to 
stand  for  trial ;  otherwise,  judgment  to  be  entered  for  the  ten- 
ants.   The  facts  appear  in  the  opinion. 

TF",  JI.  Moody,  for  the  demandant. 

./.  P.  JoneSf  for  the  tenants. 

MoETON,  J.  The  demandant  claims  title  to  the  demanded 
premises  under  a  mortgage  to  him  made  by  John  Harriman. 
The  premises  were  formerly  the  separate  estate  of  Mary  Anne 
Harriman,  the  wife  of  John.  She  died  leaving  a  will,  of  which 
the  second  clause  is  as  follows :  "  I  give,  devise  and  bequeath  to 
my  said  husband  and  executor  so  much  of  any  and  all  my  es- 
tate, whether  real  or  personal,  of  which  I  may  die  seized  or 
possessed,  as  may  be  su£Scient  for  his  comfortable  maintenance 
and  support  for  and  during  the  term  of  his  natural  life,  he  hav- 
ing full  power  to  sell  and  convey  any  and  all  of  my  real  estate, 
at  any  time,  if  necessary  to  secure  such  maintenance."  The 
third  clause  gives  the  rest  and  residue  of  her  eetat«  to  her 
daughter,  Emily  A.  Jaques,  one  of  the  tenants.  The  husband 
of  the  testatrix  did  not,  before  her  death,  give  hie  written  as- 
sent to  the  will  or  its  provisions ;  and  the  tenants  contend  that 
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it  was  invalid,  bo  far  as  it  affected  JoIiq  Hamman'B  right  as 
tenant  by  the  curteey.  But  the  want  of  such  assent  did  not 
render  the  will  wholly  void,  Surrough*  v.  N^utting,  105  Mass. 
228.  And  we  have  not  deemed  it  neceaaary  to  consider  whether 
the  acts  of  the  husband  after  her  death,  in  proving  the  will  and 
accepting  its  provisions  in  his  favor,  were  or  were  not  a  waiver 
of  his  rights  as  tenant  by  the  curtesy,  and  an  election  to  taJce 
under  the  will,  because  it  is  not  material  to  the  decision  of  this 
case.  If,  after  the  death  of  his  wife,  the  only  interest  of  Har- 
riman  was  a  tenancy  by  the  curtesy,  he  was  divested  of  that  in- 
terest by  the  levy  of  the  execution  against  him  in  favor  of 
Eben  S.  Flint  and  others,  his  judgment  creditors.  The  levy 
and  set-off  to  said  judgment  creditors  having  been  made  before 
tlie  mortgage  to  the  demandant,  it  would  follow  that  the  de- 
mandant took  nothing  by  his  mortgage.  If,  on  the  other  hand, 
Harriman  took  ander  ^e  will,  it  is  clear  that,  upon  the  tme 
construction  of  the  second  clanse,  he  did  not  take  any  greater 
estate  in  the  premises  than  a  life  estate,  with  a  power  to  sell  the 
whole  or  any  part,  if  it  was  necessary  to  secure  to  him  a  com- 
fortable maintenance  and  support.  Gibbins  v.  Shepardy  125 
Maes.  641 ;  Paine  v.  Barnes,  100  Mass,  470. 

The  question  then  arises,  whether  this  power  to  sell  for  tlie 
purpose  of  support  includes  a  power  to  make  a  mortgage  in  fee. 
In  the  ordinary  case  of  a  power  "to  sell  and  convey  "land,  given 
by  a  principal  to  his  attorney,  it  is  clear  that  the  attorney  would 
not  be  authorized  to  mortgage  the  land.  Wood  v.  Qoodrtdgf, 
6  Cosh.  117.  The  two  transactions  of  a  sale  and  a  mortgage 
are  essentially  different.  A  power  to  sell  implies  that  the  at- 
torney is  to  receive,  for  the  benefit  of  the  principal,  a  fair  and 
adequate  price  for  the  land ;  a  power  to  mortgage  involves  a 
right  in  the  attorney  to  convey  the  land  for  a  less  sum,  so  that 
the  whole  estate  may  be  taken  on  a  foreclosure  for  only  a  part 
of  its  value.  So,  under  a  wiU,  a  trust  with  a  power  to  sell 
prima  faeie  imports  a  power  to  sell "  out  and  out,"  and  will  not 
authorize  a  mortgage,  unless  there  is  something  in  the  will  to 
show  that  a  mortgage  was  within  the  intention  of  the  testator. 
2  Perry  on  Trusts,  §  768. 

It  has  been  held  that,  where  the  sole  object  and  puqwae  of 
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the  testator  in  oonfeiriDg  the  power  was  to  pay  debts  or  a  par- 
ticQlar  specific  charge  upon  the  estate,  and  the  estate  itself  is 
devised  subject  to  that  charge,  such  power  to  sell  may  authorize 
8  mortgage ;  hut  where  it  appears  from  the  will  that  the  inten- 
tion of  the  testator  was  to  sell  the  estate  and  convert  it  abso- 
lutely, a  mortgage  by  the  donee  of  the  power  is  void.  £aU  v. 
Harris,  iUy\.  &  Cr.  264 ;  StroughiU  v.  Anstey,  1  DeG.,  M.  & 
6.  635 ;  Haldenby  v.  Spoforih,  1  Beav.  390 ;  Page  v.  Cooper, 
16  Beav.  396 ;  Devaynes  v.  Robinson,  24  Beav.  86 ;  Bloomer  r. 
Waldron,  3  Hill,  361. 

In  the  case  at  bar,  the  power  given  to  tlie  life  tenant  is  "  to 
sell  and  convey  any  and  all  of  my  real  estate,  at  any  time,  if 
necessary  to  secure  such  maintenance."  This  language  does  not 
in  its  terms  import  a  power  to  mortgage ;  and  we  find  in  the 
will  no  decisive  indications  that  the  testatrix  intended  to  use  it 
in  any  other  than  its  natural  and  obvious  meaning.  Thus  used, 
it  gives  the  husband  power  to  sell  and  convey,  for  a  fair  price, 
any  or  all  of  the  real  ratate,  if  neceseaiy  for  his  comfortable 
support,  but  it  does  not  give  the  right  to  mortgage  the  estate  for 
a  part  only  of  its  value.  The  intention  appears,  from  her  lan- 
guage, to  have  been  that  her  husband,  if  it  became  necessary  for 
his  support,  might  sell  the  real  estate  and  convert  it  "  out  and 
out,"  and  not  that  he  might  at  his  discretion  charge  it  with  in- 
combrances  and  liens. 

Upon  the  whole  case,  therefore,  we  are  of  opinion  that, 
whether  John  Harriman  took  as  a  tenant  by  the  curtesy,  or 
nnder  the  will,  the  demandant's  mortgage  deed  conveyed 
nothing  to  him ;  and  that  the  ruling  was  correct. 

Judgments  for  the  tenants. 
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Eliza  Stannard  vs.  Augustus  K.  Barndm  et  al. 

[51  UHjluid,  440.] 

GiPT  OF  BALANCE  OF  UONET. — ^EzTBINBIO  BVIDBMCE  OF  TEBTA- 
TOb'b  IGNOBAKOS  OF  H18  0WNBE8BIP  OF  PBOPEBTT  IH 
BESmtrABT  DEVISE. 

Testatrix  oVmed  an  annnitjr  of  )3,900  per  annum  for  life,  parable  to  her  in 
money.  At  the  time  of  her  death,  there  was  due  to  her  a  proportion  of  tliis 
anmiit;^  amounting  to  $i,oo3  37.  She  died  in  November,  i866,  leaving  a  will 
in  which,  after  giving  pecuniary  legacies  amounting  in  all  to  $6oo,  she  declare*: 
"  11  is  mjr  wish  that  after  the  pay^nent  of  my  debts  and  faneral  charges,  should 
there  be  a  balance  left  in  the  hands  of  my  executor  to  be  hereinafter  named, 
that  said  balance  of  money  shall  be  equally  divided  between  my  two  children, 
E.  S.  and  R.  B."  The  testatrix  left  surviving  hei  five  grand-children,  the 
children  of  a  deceased  daughter,  who  are  not  named  in  the  wilL  At  the  lime 
of  making  her  will,  the  testatrix  was  entitled,  under  the  residuary  clause  of 
the  will  of  her  late  husband,  as  the  same  was  construed  after  her  death  by  this 
court,  to  a  valuable  share  or  interest  in  the  buildings  and  grounds  constituting 
Bamum's  Hotel  property,     //tii. 

That  the  wilt  operated  only  to  dispose  of  (he  money  belonging  to  the  testatrix. 
arising  from  her  annuity,  and  that  she  died  intestate  of  all  her  interest  and 
estate  in  the  hotel  property. 

It  would  be  a  dangerous  doctrine  lo  cstubtish,  and  one  without  precedent,  that, 
where  the  language  of  the  will  is  plain,  and  the  residuaiy  clause,  in  terms,  dis- 
poses of  the  whole  estate,  and  there  are  no  qualifying  words  in  any  part  of  the 
will,  extrinsic  evidence  may  be  Introduced  to  show  that  testator  did  not  know 
that  certain  property  which  he  owned,  actually  belonged  to  him,  for  the  purpow 
of  restricting  the  natural  meaning  and  operation  of  the  will ;  such  evidence 
would  clearly  be  inadmissible. 

Appeal  from  the  Cirtuit  Court  of  Baltimore  City. 
The  case  is  stated  in  the  opinion  of  the  court. 
The  cause  was  argued  before  Babtol,  C.  J.,  Miller,  Altet 
and  BoBiNBON,  JJ. 

Edward  Otis  BinJdey,  for  the  appellant, 

David  JFowler,  for  the  appellees. 

Babtol,  C.  J.,  delivered  the  opinion  of  the  court.    The  bill 
in  this  case  vaa  filed  bj  S.  H.  Tagart,  executor,  to  obtain  a 
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judicial  constntctioii  of  the  last  will  of  Mrs.  Ann  K.  Bamiim, 
and  to  bare  diBtribatioa  of  her  estate  made  nnder  the  direction 
of  the  coart. 

The  will  is  as  fidlowB,  omitting  the  introductory  daoae : 

Itmt.  I  gire  to  each  of  mj  grandchildren,  David  Bamam 
and  Eirby  Bamnm,  children  of  my  deceased  son,  Angostns 
Bamnm,  the  sum  of  one  hundred  doUars. 

Item.  I  give  to  my  son  Bichard  Bamom  the  Horn  of  two 
hundred  dollars. 

Hem.  I  give  to  my  danght«r  Eliza  Stannard  the  som  of 
two  hundred  dollars. 

Itmn.  It  is  my  wish,  that  after  the :  payment  of  my  debts 
and  foneral  charges,  shoiild  there  be  a  balance  left  in  the  hands 
of  my  ezecntor,  to  be  hereinafter  named,  that  said  balance  of 
money  shall  be  equally  divided  between  my  two  children  Eliza 
Stannard  and  Kichard  Bamnm. 

She  then  appoints  S.  H.  T^art  executor. 

The  will  was  executed  in  October,  1866,  and  admitted  to 
-  probate  November  38tli,  1866 ;  the  teatattix  died  November 
14th.  The  contest  in  this  case  is  as  to  what  property  and  estate 
of  the  testatrix  passes  under  the  last  clause  of  her  will. 

It  appears  from  the  record  that  the  estate,  which  has  come 
to  the  hands  of  the  executor,  arose  and  was  derived  in  this 
way: 

Ist.  The  testatrix  owned  an  annoity  of  $3,300  p^  annum 
for  life,  pa^ble  to  her  in  money.  At  the  time  of  her  death 
there  was  doe  to  her  a  proportion  of  this  annuity  amonutiug  to 
$1,002  23. 

2d.  A  controversy  was  then  pending  with  regard  to  tlie 
(Kmsbnetion  of  the  will  of  David  Bamnm,  her  deceased  hus- 
band, made  in  1843,  and  admitted  to  probate  in  1844.  This 
controveny  was  finally  determined  by  the  decision  of  the  Oonrt 
of  Appeals,  made  after  her  death,  in  December,  1866  {Samtim 
V.  Samum,  26  Md.  119),  whereby  it  was  decided  that  the  first 
clause  of  the  will  was  void  and  inoperative,  and  the  resnlt  of 
the  conatmction  of  the  will  then  established  was,  that  there  fell 
into  the  estate  of  the  widow,  the  testatrix,  a  valuable  share  or 
interest  in  the  hotel  property.    This  property  was  sold  in  1870, 

Vol."l— n 


i  by  Google 


163  AMEBICAir  PROBATE  REPORTS. 

And  there  came  into  the  hands  of  Mr.  Tagart,  the  executor,  from 
the  proceeds  of  that  sale,  the  sum  of  $S5,180  79,  as  appears  by 
the  first  account  of  his  administration,  passed  on  the  7th  day  of 
May,  1877.  Of  this  earn  there  remains  in  his  hands,  after  de- 
dncting  aUowanoes  for  disbnrsementB,  &c.,  the  smn  of  ^6,S70  59, 
all  of  which  are  proceeds  arising  from  the  sale  of  the  hotel 
property, 

The  appellant  contends  that  this  is  embraced  in,  and  paaeee 
under  the  last  clause  of  Mrs.  Bamnm's  will. 

While  the  appellees  maintain  that  the  will  operates  only  to 
dispose  of  the  snm  of  $1,002  22,  belonging  to  the  testatrix  in 
money  at  the  time  of  her  death,  and  cannot  be  eonstmed  as  em- 
bracing her  share  or  interest  in  the  hotel  proper^. 

The  testatrix  left  sniriving  her  five  grandchildren,  the 
«liildren  of  her  deceased  danghter,  Mrs.  McLangfalin,  who  are 
not  named  in  the  will. 

When  we  read  this  instmment,  it  seems  to  be  impossible  to 
resist  the  conviction,  that  the  testatrix  had  in  her  mind  only  the 
earn  of  money  arising  from  her  ^nnity,  and  intended  only  to  dis- 
pose of  that  sum.  She  gives  small  pecuniary  l^^es  to  her  son 
and  daughter  and  two  of  her  grandchildren,  amoonting  to  $600, 
and  then  she  expresses  the  wish, "  that  after  the  payment  of  her 
debts  and  funeral  charges,  should  there  be  a  balance  left  in  the 
hands  of  her  executor,  that  said  balance  of  money  shall  be  equally 
divided  between  her  two  children,  Eliza  Stannard  and  Kichard 
Bamnm,"  to  whom  she  had,  in  the  former  part  of  Uie  will,  given 
small  pecuniary  legacies. 

By  the  agreement  of  counsel,  the  proceedings  in  the  case  of 
£artium  v.  Sarnum,  before  referred  to,  are  allowed  to  be  read 
in  evidence,  subject  to  exception,  "and  it  is  further  admitted 
that  at  every  stage  of  said  controversy,  and  down  to  the  time 
of  her  death,  the  position  of  the  testatrix,  as  to  the  matters  em- 
braced therein,  was  as  set  forth  in  her  answers  therein  filed, 
adopting  those  of  the  McLaughlins,  and  that  it  does  not  appear 
that  she  ever  departed  therefrom  during  her  life."  Those  an- 
swers show  that  she  repudiated  and  resisted  the  attempt  to  im- 
peach the  validity  of  the  first  clause  of  her  husband's  wiD,  and 
always  protested  that  she  had  no  interrat,  share  or  estate  in  the 
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hotel  propertj  devised  b^  the  will,  sach  as  was  hy  the  ntbseqiieDt 
decisioD  of  the  ease  (made  after  her  death)  ascertained  to  have 
devolved  apon  her  under  the  will. 

These  facts  jnstif  j  the  inference  that  she  did  not  know, 
when  she  executed  her  will  of  at  uiy  time  thereafter,  that  any 
estate  or  interest  in  the  hotel  propertj  belonged  to  her,  except 
the  aonoitieB  for  life  chained  thereon  by  the  first  clause  of  her 
hnsbond's  will ;  and  the  appellees  rely  apon  that  inference,  in 
aid  of  the  interpretation  of  her  will,  argning  that  if  she  did  not 
know  that  she  owned  an  interest  or  share  in  the  hotel  property, 
she  cannot  be  rappoeed  to  have  intended  to  diqx>8e  of  it  by  her 
will,  citing  Cooke  v.  Oakley,  1  Pre.  Williams,  302. 

There  the  will  imder  consideration  was  made  by  a  persoo  at 
sea,  and  contained,  after  certain  specific  gifts  of  chattels,  the 
words,  "  and  all  things  not  before  bequeathed."  The  testator 
had  sacoeeded  to  considerable  leasehold  estates,  by  the  death  of 
his  father,  of  which  he  was  ignorant,  and  the  question  arose 
whether  these  leaseholds  passed  under  the  general  wcods,  "  all 
things  not  before  bequeathed."  'lu  the  argnment  of  counsel,  it 
seems  much  stress  was  laid  upon  the  fact  of  the  ignorance  of 
the  testator  of  his  father's  death,  and  of  his  ownerahip  of  the 
leasehold  estates.  The  Master  of  the  Soils  decided  that  they 
did  not  pass  under  the  will ;  but  made  no  reference  to  the  sub- 
ject of  the  testator's  ignorance.  We  think,  with  !Mj.  Jarmau, 
that  the  decision  in  Cooke  v.  Oakley  rests  upon  the  familiar 
rule  of  interpretation  "  ^tusdem  generig^^  or  "  noacitur  a  eodia  ;" 
that  is  to  say,  because  it  appeared  from  other  parts  of  the  will, 
and  especially  from  the  context,  that  the  general  words  "all 
other  things  not  before  bequeathed,"  clearly  meant  things  or 
property  of  the  same  kind  as  was  particularly  mentioned,  there- 
fore they  could  not  be  properly  construed  to  embrace  or  refer 
to  the  leasehold  estates  belonging  to  the  testator  at  the  time 
of  his  death.  We  do  not  think  the  case  of  Cooke  v.  OaMey 
can  be  relied  on  as  authority  for  any  other  doctrine.  It  was 
cited  in  6We  v.  Entor,  3  Md.  453,  and  in  SamiUon  v.  i)«r- 
rington,  36  Md.  446.  But  in  neither  of  those  cases  was  it  rehed 
on  as  establishing  any  other  doctrine  than  that  before  stated. 
Many  casra  of  the  highest  authority  have  held  that  property 
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■vnU  pass  under  a  will,  although  the  testator  was  ignorant  of  the 
fact  of  hia  ownership.  It  woold  be  a  dangerouB  doctrine  to 
establish,  and  one  withont  precedent,  thit  where  the  langiuge 
of  the  will  is  plain,  and  the  residuary  cbuue,  in  terms,  dispoaea 
of  the  whole  estate,  and  there  are  no  qualifying  words  in  iny 
part  of  the  will,  yon  may  introdace  extrinsic  evidence  to  ehow 
that  the  testator  did  not  know  that  certain  property  which  he 
owned  aetnally  belonged  to  him,  for  the  purpose  of  restricting 
the  natoral  meaning  and  operation  of  the  will ;  snch  evidence 
wonld  clearly  be  inadmissible. 

We  retam  to  an  examination  of  the  tenns  of  the  will,  and 
the  only  question  is  whether  the  words  in  the  last  elanee 
operate  to  pass  the  interest  or  estate  of  the  testatrix  in  the 
hotel  property. 

In  construing  this  clause,  we  must  look  at  die  whole  will, 
and  read  it  in  the  light  of  the  drcnmstances  in  which  the  teeta- 
trix  was  placed,  and  of  the  nature  of  her  property  and  estate. 

It  mnst  be  observed  that  the  testatrix,  after  giving  the  few 
pecuniary  legacies,  amonnting*  in  all  to  {600,  directs  that  if 
there  shonld  be  a  balance  of  money  left  after  the  payment  of 
her  debts  and  funeral  charges,  the  same  shonld  be  equally 
divided  between  her  two  children. 

The  administration  account  shows  that  she  owed  no  debts, 
except  the  bills  of  the  physician  and  nurse,  amounting  to  $100, 
and  a  debt  of  $100  due  G.  D.  Clarke.  The  laugaage  of  the 
will,  expressing  doubts  whether  there  would  be  any  balance  left 
in  the  hands  of  the  executor,  indicates  that  she  had  in  her  mind, 
and  intooded  to  dispose  of  only  the  amount  of  her  annuity  then 
due  to  her  in  niouey,  and  did  not  intend  her  will  to  operate 
upon  any  interest  or  estate  she  might  have  in  the  hotel  prop- 
erty. And  this  conclnsion  becomes  irresistible,  when  we  see 
that  the  last  clause  is  not  a  gift  of  the  general  residue  of  her 
property  or  estate ;  but  is,  in  its  terms,  only  a  gift  of  a  balance 
of  money  remaining  in  Uie  hands  of  the  executor.  In  point  of 
fact,  as  we  have  before  stated,  the  testatrix,  at  the  time  of  mak- 
ing her  will,  was  entitled,  under  the  residuary  clause  of  the  will 
of  her  late  husband,  as  the  same  was  subsequently  construed,  to 
a  valuable  share  or  interest  in  the  buildings  and  grounds  consti- 
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tating  "Bamnm'a  Hotel"  proper^;  and  the  qoestion  is  pre- 
sented whether,  under  a  gift  of  "a  balance  of  money,"  the  tes- 
tatriz's  estate  in  the  hotel  property  will  paflfl. 

The  qneBtion  as  to  the  constmction  and  effect  of  a  beqaest 
of  money  or  balance  of  money  has  often  arisen ;  many  cases 
have  been  cited  in  ai^goment.  They  will  be  f  oond  collected  in  1 
Jarman,  703  in,  and  in  2  Redfield,  111,  and  notes. 

In  Ootden  v.  DoUeriU,  1  MyL  &  K.  56,  there  wae  a  gift  of 
"  the  rest  of  my  money."  It  was  held  by  Sir  John  Leach,  M.  B., 
that,  under  this  beqaest,  stock  belonging  to  the  testator  did  not 
pass. 

In  that  case  it  was  held  to  be  eatablished  by  the  aathorities, 
that  the  term  "money"  will  not  pass  etock,  nnlese  there  is  in 
the  will  some  explanatoiy  context.  A  similar  decision  was 
made  in  Lowe  y.  Thcmat,  6  DeG.,  McK.  &  G.  SIS,  where,  the 
bequest  was  of  "  all  my  money,"  it  was  hdld  that  stock  did  not 
pass. 

And  in  ColUnt  t.  ColUjUy  L.  B.  12  Eq.  Cas.  455,  decided  in 
1871.  Whwe  the  words  of  the"  will  were, "  As  for  my  worldly 
goods  and  chattels,  I  beqaeath  them  as  f  olloweth : "  The  tes- 
tator then  gave  sereral  peconiary  legacies,  and,  among  the  rest, 
to  his  danghter  8.  a  legacy  of  £8,000.  He  also  beqneathed  to 
his  daughter  S.  "  all  tilings  in  the  honse  remaining,  and  all 
moneya,  both  in  the  honse  and  ont  of  it,"  and  made  no  express 
residnary  bequest. 

"  At  the  time  of  his  death,  testator  had  moneys  in.  his  house, 
at  his  bankers,  and  at  a  savings  bank.  He  had  also  dne  to  him 
arrears  of  a  SQperannnation  allowance,  and  a  earn  for  funeral 
expenses  from  a  friendly  society ;  as  to  all  which  there  was  no 
question. 

"  He  had  beeideB  some  shares  in  a  building  society,  and 
some  consols,  standing  in  his  own  name."  It  was  held,  that  the 
shares  and  stock  did  not  pass  under  the  bequest  of  "  all  moneys, 
both  in  the  house  and  out  of  it." 

On  the  other  hand,  in  Dcnoaon  r.  Oaakoin,  2  Keen,  14,  Lord 
Langdale  said  the  word  money  may  be  so  used  in  a  will  as  from 
the  whole  context  to  show  that  testator  meant  to  pass  stock,  and, 
in  that  case,  he  held  that  such  intention  clearly  appeared  ;  and 
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Sir  John  Leach,  M.  B.,  in  Simdall  v.  £«ndaU,  4  Snssell,  360^ 
said :  "  It  is  true,  that,  upon  the  whole  context  of  particalar 
willB,  it  may  be  clear  that  stock  waa  not  intended  to  pass,  and 
therefore  will  not  paaa  by  any  of  the  words  here  naed ;  but  it  is 
equally  true  that,  npon  the  whole  context  of  other  wills,  stock 
may  pass  by  any  one  of  the  words  here  used,  except  tin  word 
'clothing.'  In  that  case  the  words  were,  *all  moneys,  goods, 
chattels,  dothing,  &c.,  my  property.' " 

In  Stoekt  y.  Baa-re,  Johnson's  (Eng.  Ch.)  B.  64,  it  was  held 
by  T.-O.  Sir  Page  Wood,  that  a  beqneat  of  "any  money" 
which  may  remain  after  payment  of  testator's  debts,  m  the 
absence  of  any  other  beqnest  of  the  reeidoe  of  testator's  pei^ 
Bonel  estate  and  effects,  included  the  general  reaidne  of  the  per- 
sonal estate  not  specifically  bequeathed,  and  which  by  law  is 
liable  to  the  payment  of  testator's  debts.  In  that  case  it  was 
held,  that  such  a  bequest  of  money  passed  the  testator's  re- 
versionary interest  in  a  sum  charged  on  real  estate  by  an  in- 
denture. 

The  case  of  Stock*  v.  Barre  has  been  much  relied  on  by  the 
appellant  in  argument,  and  the  reasoning  of  the  Yice-ChanceUor 
has  been  supposed  to  establish,  as  the  proper  construction  c^  the 
will  before  us,  that  the  gift  of  the  balance  of  money,  after  hav- 
ing provided  for  the  payment  of  debts,  is  equivalent  to  a  gen- 
eral residuary  devise,  and  carries  the  whole  residue  of  the  ertate 
of  the  testatrix  not  before  disposed  of.  We  cannot  so  construe 
this  wilL  It  has  been  correctly  said,  that  "  in  the  constructiou 
of  wills,  the  object  of  the  court  is  to  give  effect,  as  far  as  it  cau, 
to  the  real  meaning  of  testators." 

Here  the  beqnest  is  simply  of  "  a  balance  of  money."  The 
context  shows  that  the  testatrix  meant  to  dispose  of  only  what 
belonged  to  her  consisting  of  money,  and  the  language  of  the 
win  does  not  support  the  theory  of  the  appellant,  that  the  tes- 
tatrix meant  by  those  words  to  dispose  of  her  interest  and  estate 
in  the  hotel  proper^.  Such  an  interest  and  estate  will  not  or- 
dinarily pass  under  a  bequest  of  "money."  Mann  v.  E^n  oj 
Mann,  1  Johns.  Ch.  B.  231.  There  is  nothing  in  the  context 
to  show  that  the  testatrix  used  the  word  money  in  any  other 
than  its  customaiy  and  popular  sense,  and  to  extend  its  mean- 
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ing,  BO  as  to  embrace  her  intereet  in  tlie  hotel  property,  would 
be  doing  violence  to  ihe  re^  intent  of  the  testatrix. 

In  OUT  opinion,  the  will  operatpe  onlj  to  dispose  of  the 
Jtumej  bdonging  to  the  testatrix,  arising  from  her  annnity,  and 
that  ^e  died  intestate  of  all  her  interest  and  estate  in  the  hotel 
property.  We,  therefore,  on  this  question,  eoncnr  in  the  opin- 
ion of  the  Circnit  Court 

Objection  has  been  made  by  the  appellant  to  the  terms  of 
the  decree,  whereby  an  acconnt  is  directed  to  be  taken  of  all 
the  moneys  which  have  come  to  the  hands  of  the  executor  arift- 
ing  from  the  sale  of  the  hotel  property. 

Whereas,  the  executor  only  brought  into  the  Circuit  Court 
the  balance  of  the  same  remaining  in  his  han^  a  portion  there- 
of having  been  paid  out  and  disbursed  by  him,  and  allowed  by 
t^e  Orphans  Court,  as  shown  by  his  administration  account,  and 
exhibited  with  his  bill  of  complaint. 

In  the  answers  of  the  respondents  no  question  is  made  with 
respect  to  the  payments  and  disbursements  by  the  executor,  as 
stated  in  his  account,  except  that  the  administrators  of  Kobert 
Fowler,  deceased,  who  was  the  assignee  of  Augustus  McLaugh- 
lin, deceased,  allege  in  their  answer  that  "  the  executor  has  in 
his  hands  a  much  larger  sum  for  distribution  than  the  som  men- 
tioned in  his  aeeoont."  And  in  the  answer  of  Augustus  K. 
Bamum,  it  is  claimed  that  the  pecuniary  legacies  are  not  pay- 
able in  any  part  out  of  the  moneys  arising  from  the  sale  of  the 
hotel. 

No  proof  has  been  adduced  showing  errors  in  die  adminis- 
tration account,  and  its  correctneas  was  not  questioned  in  the 
argument;  nor  were  any  of  the  disbursements  made  by  the 
executor,  and  allowed  by  the  Orphans  Court,  alleged  to  have 
been  erroneoudy  allowed. 

60  far  as  appears  from  this  record,  the  account  of  the  exec- 
utor exhibited  with  the  bill  is  correct,  an,d  the  sum  for  distri- 
botion  is  the  balance  thereby  shown  to  be  in  his  hands.  An 
examination  of  the  account  shows  that  the  sums  paid  on  account 
of  the  pecuniary  legacies  were  no  more  than  what  remained  of 
the  cash  received  &om  the  annuity,  after  the  payment  of  debts, 
funeral  expenses  and  commissions,  and  that  no  part  of  the 
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money  arising  fr<»n  ttie  sale  oi  the  hotel  haa  been  applied  to 
paTinent  of  the  pectmiaiy  l^acies.  We  oondiide,  therefore, 
that  the  decree  below  is  erroneous,  in  so  far  as  it  directs  an  w- 
connt  to  be  tahen  of  all  the  moneys  arising  from  the  sale  of  the 
hotel,  and  that  the  true  amowit  for  distribation  is  the  balance 
shown  by  the  accoont  of  the  executor'  to  be  in  hia  hands,  vit. : 
the  sum  of  $26,370  59. 

The  decree  of  the  Cironit  Court  will  be  affirmed  in  part, 
and  reversed  in  part,  and  the  caose  will  be  remanded,  to  the 
end  that  an  accoont  be  taken,  and  distribation  made  amongst 
the  parties  entitled  according  to  the  views  hereinbefore  ex- 
pressed, the  coats  in  this  court  and  in  the  court  below  to  be 
paid  out  of  the  fond. 

Affirmed  in  part,  and  reversed  in  part,  and  caose  remanded. 


l^OMAS  Stewart,  Exeodtob  ve.  Jane  Stewaet  kt  al. 

[SI  New  Jenly  Eqnlt;,  898.] 

UnOBBTAIMTT  to  ATOED  will. — ELBCnOH  BSTWEXS   DOWER   ASD 
DKVIBB. — iLLEGrmUTB  CHILD  nMDEB  DSVSB  TO  SONS. 

In  Older  to  arold  n  will  for  nnccitunt;,  it  matt  be  iiic«p«blc  of  taj  dear  mean- 

A  wife  will  be  put  to  ber  election  between  >  lestunentirf  diipoiitioD  in  ha 
(BTOr  uid  her  dower,  when  it  clearij  appeari  from  the  will  (hsl  the  teitament- 
U7  provition  ww  intended  m  >  nibititule  (or  the  legal  one,  and  the  intention 
will  be  implied  if  the  claim  of  dower  would  be  dearly  inconiittent  with  tbe 
wili 

Gifts  to  "  mf  beloved  ions,"  naming  three  penons,  are  good,  although  two  of 
them  are  ill^timate. 

Bill  for  constmction  of  will    On  final  hearing  on  bill  and 
answer. 

A.  B.  Woodruff  for  complainant. 

S:  TutiU,  for  the  answering  defendants. 
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The  C&asoellob.  David  Stewart,  of  the  eitj  of  'S&w 
York,  by  his  will,  dated  April  l&th,  1877,  provided  as  foUoira : 

"  Fiist — After  all  mj  just  debta  and  fnneral  ezpensee  are  paid 
and  diacharged,  I  do  hereby  order  and  direct  that,  aa  soon  after 
mj  decease,  mv  executor  hereinafter  named  shall  take  charge 
and  control  oi  aU  my  personal  and  real  estate,  wherever  t^e 
same  may  be,  and  shall  sell  and  dispose  of  the  same  as  he  may 
think  to  the  best  interest  and  advantage  of  all  the  parties  here- 
by interested  in  the  same. 

"  Second — ^I  do  hereby  give,  devise  and  bequeath  unto  my 
beloved  wife,  Jane  Stewart,  one-third  of  all  my  real  estate,  the 
same  being  in  the  town  of  Faterson,  in  the  State  of  New  Jer- 
sey. 

"Third — After  deducting  the  said  one-third  devised  and 
bequeathed  to  my  bdoved  wife,  I  do  order  and  direct  that  the 
rest,  residue  and  remainder  of  the  moneys  derived  from  the 
sale  of  my  said  real  estate  be  equally  divided  between  the  fol- 
lowing persons :  Ist,  I  do  hereby  give,  devise  and  bequeath 
unto  my  friend  Margaret  Stewart  a  one  eqnal  undivided  one- 
fifth  part  of  the  profits  obtained  on  the  sale  of  my  said  real 
estate,  together  with  all  my  personal  property. 

"  Fourth — I  do  hereby  give,  devise  and  bequeath  unto  my 
beloved  son  David  Stewart,  a  minor,  under  the  age  of  twenty- 
one  years,  to  wit,  now  of  the  age  of  fifteen  yean,  one  eqnal 
undivided  one-fifth  part  of  the  profits  and  moneys  obtained  on 
the  sale  of  my  said  real  estate. 

"  Fifth — I  do  hereby  give,  devise  and  bequeath  unto  my 
beloved  son  Alexander  Stewart,  a  minor,  under  the  age  of 
twenty-one  years,  to  wit,  now  of  the  age  of  four  years,  one 
eqnal  undivided  one-fifth  part  of  the  profits  and  moneys  ob- 
tained on  the  sale  of  my  said  real  estate. 

"  Sixth — I  do  hereby  give,  devise  and  bequeath  unto  my  be- 
loved son  Joseph  Stewart,  a  minor,  mider  the  age  of  twenty-one 
jean,  to  wit,  now  of  the  age  of  two  years,  one  equal  undivided 
one-fifth  part  of  the  profits  and  moneys  obtained  on  the  sale  of 
my  said  real  estate.  Stud  bequeaths  being  independent  of  the 
bequeath  made  to  my  said  wife. 

"Seventh — ^I  do  hereby  order  and  direct  that  the  money 
derived  of  and  from  the  sale  of  my  said  real  estate  shall  be 
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paid  over  to  each  deviaeea  as  may  be  of  age,  as  aoon  after  mj 
death  as  may  to  my  said  execator  seem  proper ;  and  that  all 
moneys  by  him  in  hand,  the  resoltB  of  the  sale  of  my  said  real 
estate,  shall  be  invested  in  tJoited  States  secnritiea  to  and  for 
the  interest  and  advantage  of  my  said  cbildfen  herein  oamed, 
who  may  at  the  time  of  the  sale  of  said  property  be  nunois. 

"Eighth — I  do  hereby  nominate,  coustitnte  and  appoint 
my  beloved  brother  Thomas  Stewart,  of  the  town  of  Ftier- 
flon,  State  of  New  Jersey,  to  be  the  guardian  of  such  of  mj 
said  children  as  may  be  minors  at  the  time  of  my  decease,  and 
also  nominate,  constitnte  and  appoint  the  said  Thomas  Stewart 
to  be  executor  of  this  my  last  will  and  testament,  hereby  revok- 
ing aU  former  wills  by  me  made." 

The  bill  states  that  the  testator  died  Angost  34th,  1878, 
leaving  bis  widow,  Jane  Stewart,  and  the  following  Intimate 
children,  all  by  her :  Hary  A.,  James  F.,  and  Bavid  ;  and  thai 
he  left,  also,  the  following  children,  reputed  to  be  his  ill^ti- 
mate  children  by  one  Margaret  Stewart,  viz. :  Aleunder  Stew- 
art, aged  six  years,  and  Joseph  Stewart,  aged  three  yean  or 
thereabouts. 

The  bill  presents  the  following  qnestions :  First — Whethra 
the  testator  intended  that  his  execator  shoiUd  sell  all  of  bis  real 
and  personal  estate,  or  whether,  as  to  his  real  estate,  he  in- 
tended that  one-third  of  it  should  just  be  set  off  to  his  widow 
as  her  dower,  or  his  devise  to  her,  and  only  the  remainder 
thereof  to  be  sold.  Second — ^Whether  Margaret  Stewart  takes, 
nnder  the  will,  one-fifth  of  the  proceeds  of  the  sale  of  the 
whole,  or  of  two-thirds  only,  of  the  real  estate,  or  one-fifth  of 
the  profits  made  by  the  sale  thereof  over  its  cost,  or  one-fonrth 
thereof,  and  what  share  she  does  take.  Third — Whether  Di- 
vid,  Alexander  and  Joseph  Stewart,  respectively,  take,  under 
the  will,  one-fourth  or  only  one-fifth  of  the  profits  or  moneys 
to  be  obtained  by  a  sale  of  the  real  estate,  and  to  what  share 
they  are  respectively  entitled.  Fourth — ^Whether  the  testator 
intended  to  dispose  of  all  his  real  and  personal  estate,  or 
whether  he  intended,  after  the  devise  to  his  wife,  to  devise  only 
foor  midivided  fifth  parts  thereof,  and  to  die  intestate  as  to  the 
rest. 

The  defendants,  Jane  Stewart,  Mary  A.  Baron  (late  Stew- 
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•It)  and  har  bnsbaod,  Sarah  J.  Brooks  (late  Stewart)  and  her 
hnaband,  James  F.  Stewart  and  liifi  wife,  and  David  Stewart, 
have  answered.  Thej  admit  all  the  material  aUegations  of  the 
bill,  and  anbinit  the  following  additional  qneetiooe :  First — 
"Whether  the  will  is  not  ao  vagne  and  nneertain  that  its  judicial 
constrDction  is  imposBible,  and  whether  the  will  is  not  therefore 
Toid.  Second — ^Whether  the  proviaions  of  the  will  are  not  so 
oonf  used  and  contradictory  that  the  intention  oT  the  testator  is 
not  ascertainable,  and  whether  the  will  is  not  therefore  void. 
Third — Whether  the  testator  intended  that  the  execotor  should 
sell  the  real  estate  free  from  his  widow's  dower,  and  whether 
the  widow  is  not  entitled  to  her  dower  besidee  the  third  of  the 
proceeds  of  the  real  estate. 

The  intention  of  the  testator,  thongh  somewhat  obscurely 
expressed,  can  be  discerned  in  the  prorisions  of  this  will.  It 
most  be  an  extreme  case  in  which  the  court  will  hold  a  will 
Toid  for  aneertainty.     Den  t.  MoMurtme,  3  Gr.  276. 

"  In  the  constmctiott  of  wills,"  says  Mr.  Jarman, "  the  most 
unbounded  indulgence  has  been  shown  to  the  ignorance,  un- 
ekillfulnese  and  negligence  of  testators.  No  degree  of  technical 
inf  ormahty,  or  of  grammatical  or  orthographical  error,  nor  the 
most  perpleziug  confusion  in  the  collocation  of  words  or  sen- 
tences, will  deter  the  judicial  expositor  from  diligently  enter- 
ing upon  the  task  of  eliciting  from  the  contents  of  the  instru- 
ment the  intention  of  its  author,  the  faintest  traces  of  which 
will  be  songht  out  from  every  part  of  the  will,  and  the  wh&le 
carefully  weighed  together."  1  Jarm.  on  WiUe,  316.  Said 
Sir  John  Leach,  Y.-O.,  in  Mason  v.  Bdbinton,  2  Sim.  &  Sto. 
395 :  "  In  order  to  avoid  a  will  for  uncertainty,  it  must  be  in- 
capable of  any  clear  meaning." 

The  testator  meant  to  give  his  execotor  power  to  sell  all  his 
property,  real  and  personal,  as  the  latter  might  deem  most 
advaDtageoufl  to  the  beneficiaries  under  the  wilL  He  did  not 
intend  to  except  from  sale  any  part  of  his  real  estate.  By  the 
gift  of  one-third  of  his  real  estate  to  his  wife,  he  intended  a 
gift  of  one-third  of  the  proceeds  of  the  sale  of  all  his  real 
estate,  for  the  gift  is  not  only  immediately  preceded  by  a  direc- 
tion to  sell  aU  his  real  estate,  hot  is  immediately  succeeded  by 
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a  gift  of  the  reddae  of  the  prooeedB,  after  deducting  therefrom 
the  third  given  to  hie  wife,  referring  to  the  devise  of  the  third 
of  the  real  estate.  Of  the  proceeds  of  the  sale  of  his  real  and 
personal  property,  he  meant  to  give  all  that  would  be  derived 
from  the  personal  property,  after  payment  of  bis  debts  and 
funeral  and  testamentary  expenses,  to  Mai^aret  Stewart.  Of 
the  proceeds  of  the  sale  of  his  real  estate,  he  intended  that  one- 
third  should  gd  to  his  wife,  and  that  the  rest  should  be  eqnally 
divided  between  Margaret  Stewart,  his  legitimate  son  David, 
and  .his  illegitimate  sons  Alexander  and  Joseph.  That  he  did 
not  intend  to  die  intestate  as  to  any  part  of  his  estate,  is  mani- 
fest AU  his  personal  estate  is  given  to  Margaret  Stewart,  and 
he  directs  that  all  his  real  estate  be  sold,  and,  after  giving  to 
his  wife  one-third  of  the  proceeds,  disposes  of  all  the  rest 
Though  in  the  gift  of  a  share  of  the  proceeds  of  the  sale  of 
the  real  estate  to  Margaret  Stewart,  he  speaks  only  of  "  profits," 
'  giving  to  her  an  equal  undivided  fifth  of  the  "  profits  obtained 
from  the  sale,"  while  in  the  gifts  to  David,  Alexander  and 
Joseph,  he  giree  to  each  of  them  a  fifth  of  the  "  profits  and 
moneys  obtained  from  the  sale,"  it  is  evident  that  he  intended 
to  give  her  the  like  share  of  the  Aame  fund  with  each  of  them. 
He  appears  to  have  used  the  word  "  profits "  by  mistake,  in- 
stead of  "  proceeds,"  or  an  equivalent  term.  That  he  meant  to 
give  her  an  equal  share  in  the  whole  of  the  remainder  of  the 
proceeds  of  the  sale  of  the  real  estate,  after  deducting  one- 
third  for  his  wife,  is  clear,  for  he  provides  ttiat,  after  deducting 
the  third  giveoi  to  his  wife,  the  rest,  residue  and  remainder  of 
the  .mone}^  derived  from  the  sale  of  his  real  estate,  shall  be 
equally  divided  among  Margaret  and  his  three  sons  above  men- 
tioned, referring  to  them  as  "  the  following  persons,"  and  pro- 
ceeding to  nanie  them ;  and  there  is  no  indication  of  any  con- 
traty  or  different  intention  by  any  disposition  of  any  part  of 
the  proceeds  of  the  sale  of  the  real  estate,  in  any  other  way. 
Again,  there  could  be  no  equal  division  of.  all  the  rest,  residne 
and  remainder  of  the  proceeds  of  the  sale  of  his  real  estate 
among  Margaret  David,  Alexander  and  Joseph,  if  she  was  to 
receive  a  share  of  the  profits  only. 

The  testator  intended  to  give  to  Mai^^aret,  David,  Alexander 
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and  tTgeeph,  tdl  the  remaining  two-thirde  of  the  proceeds  of  the 
sale  of  aU  hia  real  estate  after  dedneting  the  third  given  to  his 
widow,  for  he  expressly  says  so.  He,  iDdeed,'in  particitlarizing 
the  gifte,  gives  to  each  of  them  only  a  fifth  instead  of  a  fonrth 
part,  but  that  is  evidently  a  mere  arithmetical  mistake* 

'  The  widow  is  not  entitled  to  dower  in  addition  to  the  gift 
of  one-third  of  the  proceeds  of  the  sale  of  the  real  estate.  A 
wife  will  be  put  to  her  election  between  a  testamentary  dispo- 
sition in  her  favor  and  her  dower,  when  it  clearly  appears  from 
the  will  that  the  testamentary  provision  was  intended  as  a  sab- 
stitnte  for  the  legal  one  ;  and  the  intention  will  be  impUed  if 
the  claim  of  dower  would  be  clearly  inconsistent  with  the  will. 
Stark  V.  ffunton.  Sax.  316 ;  Golffat^s  Ee'rs  v.  Colgate,  8  C.  E. 
Or.  372.  In  this  case  the  testator  disposes  of  fdl  his  estate. 
He  not  only  provides  for  his  widow,  bat  gives  her  more  than 
she  would  have  been  entitled  to  as  her  dower.  He  gives  her 
abeolntely  one-third  of  die  proceeds  of  the  sale  of  all  his  real 
estate.  He  then  gives  to  others  all  the  rest  of  those  proceeds. 
He  clearly  did  not  contemplate  the  sale  of  the  real  estate  sub> 
ject  to  her  dower ;  and,  if  so,  it  must  be  held  that  the  pro- 
vision made  for-her  was  intended  to  be  in  lien  of  her  dower, 
and  she  must  be  put  to  her  election.  See  Colgat^t  JEafra  v. 
Colgate,  8  C.  E.  Gr.  372,  and  Savage  v.  Biimham,  17  N.  T. 
661. 

In  the  brief  of  defendants'  connsel,  it  is  insisted  that  the 
gifts  to  the  testator's  sons  Alexander  and  Joseph  mnst  fail,  be- 
cause it  appears  that  those  persons  are  illegitimate  children  of 
the  testator.  It  is  not  apparent  on  ^at  gronnd  this  claim  is 
rested.  A  general  bequest  to  a  testator's  "children"  will  in- 
deed be  held  to  refer  to  his  legitimate  children  alone,  but  a  be- 
quest to  his  illegitimate  child,  by  name,  will  undoubtedly  be 
good.  The  gifts  in  the  case  under  consideration  are  to  the 
teatatOT^s  sons  Alexander  Stewart  and  Joseph  Stewart.  He  had 
no  legitimate  sons  by  those  names,  but  had  illegitimate  ones. 


Tbt  followliig  note  ii  b;  Jolm  H.  Stewart,  Beq.,  the  reporter  of  (be  New 

Jmej  Cbaneeij  leriei,  and  li  reproduced,  b;  permiauon,  from  his  report ; 

Nora. — An  nnnunied  man  maj,  without  violaUng  anj  rule  of  law,  pro- 
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Tide  by  will  for  the  nulntenaiice  of  his  lllegitinuite  cbildten  (Dnnlap  t. 
Bobinson,  28  Ala.  100;  Hart«ri  t.  Qibson,  4  DeuuH.  189;  Bimn  v.  Wln- 
tbrop,  1  Johiu.  Cb.  83B;  Willluna  t.  MacDougall,  89  Col.  80);  and  it  legiti- 
mated by  statute,  a  butard  may  take  under  a  bequest  to  "  children  "  [Shel- 
too  T.  Wrigbt.  20  Ga.  SSO;  McOuimlgle  t.  HcKee,  ?T  Fa.  Bt.  81,  but  aee 
T^ompeoi^T.  McDonald,  3  Der.  &  Bat  £q.  468),  or  one  to  "neph«wa" 
(Brower  y.  Bowere,  1  Abb.  Dec.  214). 

In  Standen  t.  Standen,  2  Ves.  389,  a  devise  to  C.  H.  and  C.  B.,  legOimab 
■on  and  daugbter  of  C,  8.,  was  beld  good,  although  bolb  C.  M.  and  C.  B. 
were  illegMmate. 

In  lUver's  Caae,  1  Atk.  410,  a  testator  gsre  aa  equal  Bbam  of  hia  leal 
eslftte  to  each  of  bk  two  wna,  J.  and  C.  Both  J.  and  C.  were  ill^liniale. 
—SM,  that  they  both  took. 

In  Wilkinson  t.  Adam,  1  Ves.  &  Bea.  422,  12  Price,  470,  a  residuary  de- 
vise by  a  married  man  who  bad  no  legitimate  dilldren,  "to  the  cliildien 
which  I  may  have  by  A.,  and  llTing  at  my  decease,"  was  held,  after  their 
reputation  as  children  of  the  testator  bad  been  shown  by  eridence,  to  vest 
the  lands  devised  in  them,  aa  a  claa*.  [This  case  has  been  queadoned. 
Warner  v.  Warner,  IS  Jur.  141] 

In  Caitwrigbt  t.  Vawdry,  5  Tea.  980,  a  trust  until  testator's  child  ehonid 
atttun  twenty-one  or  marriage,  and  then  to  pay  such  of  them  as  became  of 
age  or  married  on^faaTlh  of  the  whole  locome,  there  being  one  illegitimate 
child  bom  before  testator's  marriage  and  three  legitimates  bom  afterwards. 
— AtU,  not  to  entitle  such  unnatural  child  to  one-fourth. 

In  Bentley  t.  Blisard,  4  Jur.  (N.  S.)  6S2,  M.  B.  gave  the  whole  of  her 
Mttte  to  E.  B.,  then  living  with  her  u  her  htwband,  for  life,  and  afterwards 
to  be  equally  divided  between  the  natural  children  of  the  aaid  E.  B.  who 
might  then  be  living.  There  were  then  living  with  M.  B.  and  K  B.  two 
natural  children  which  she  had  had  by  him. — Wtd,  that,  in  caae  thej  sur- 
vived E.  B.,  they  were  entitled. 

In  Conor's  Caee,  %  Jones  &  Lat.  406,  a  bequest  waa  made  to  pay  to  A.  N-, 
during  her  life  or  until  her  maniage,  for  the  support  of  her  children,  W. 
and  R.,  and  In  caae  of  her  death  or  marriage  to  apply  it  to  the  um  of  ber 
children.  The  testator  waa  then  cohabiting  with  A.  N.,  and  had  bad  by  bra 
two  illeglUnmte  children,  W.  and  R.,  named  in  bit  will,  and  no  othos 
Bnbseqnently  he  had  four  othere.— ,fi«U,  that  W.  and  R.  tocA  to  the  ezchi- 
■ion  of  the  others.    Also,  Hedworlh  v.  Pope,  27  Beav.  71. 

la  Mortimer  v.  West,  8  Rusa.  870,  a  gift  to  A.  and  B.,  who  were  lll^ti- 
mate  children,  and  eveiy  other  child  or  cliildren  of  M.  D.,  the  mother  of 
A.  and  B.,  "  alive  at  my  decease  or  bom  within  nine  months  afterwaida," 
•bare  and  share  alike,— £i)id,  not  to  Include  any  bom  after  the  date  of  the 
will. 

In  Dorin  v.  Dorin,  L.  B.  (7  H.  of  L.)  608,  a  man  who  had  two  {Ulti- 
mate diildren  by  H.  C,  married  her,  and,  the  next  day,  by  will,  gave  her 
"  liberty  to  diiect  the  disposal  of  the  property  among  our  children,  by  will, 
*  "  "  and.  should  she  make  no  will,  I  deaite  that  the  property  ahall  be 
divided    •    *    *    equally  between  my  children  by  her."    He  had  no  chll- 
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dnn  bom  tfUrwwdi,  tmt  alwt^  toeated  the  two  alnadj  meotloned  aa  bu 
own  ctuldren. — BM,  QuA,  uide  from  the  widow's  Intereet,  the  estate  wm 
muUqraaed  of . 

In  WoTta  T.  CabUtt,  ID  Bear.  421,  a  natural  daughter,  who.  In  a  prior 
put  of  the  will,  had  been  nwntloiied  hj  ber  chriatlan  name  and  so  described 
aa  one  of  the  danghten,  wa«  held  to  be  Included  hi  a  nibaequent  general  gift 
"  to  all  my  dangbten."  Also,  Evans  t.  Davlas,  7  Hare,  498;  Owen  v.  B17- 
ant,  S  DeO..  H.  A  G.  6B7;  IS  £.  L.  A  B.  217;  but  see  Bagle;  v.  Htdlard,  1 
Rum.  &  H7I.  S81. 

In  Bamett  t.  Tuj^ell,  81  Bear.  282,  a  residnaiy  gift  "  to  the  cblldien, 
legitimate  or  Illegitimate,  of  mj  brother  H.  equally,"  was  held  good,  and  to 
be  divided  among  three  ill^tlmate  and  nine  legitimate  children  of  H.,  who 
■urriTed  leatator. 

In  Herbert's  Trusts,  1  Johns,  ft  H.  131,  a  inquest  was  made  In  favor  of 
the  daughters  of  A.,  A.  having  died  seven  yean  before  the  date  of  the  will, 
leaving  do  legitlmale  children,  but  two  reputed  dau^ters,  wbo  were  known 
and  lecognized  u  such  by  the  testator,  and  one  of  whom  survived  him.— 
MiU,  that  such  survivor  was  entitled. 

In  Woodbouslee  v.  Dalrymple,  2  Mer.  419,  a  gift  "  to  the  children  ot  C. 
Kq  living  at  my  decease,"  such  childroi  bring  lUegitiniate  but  recognized  by 
C.  K  fu  his  ctuldren,  end  0.  K.  dead  at  the  time  of  tcetator's  death,  carried 
the  property  to  them. 

In  Fraser  v.  Pigott,  1  You.  8M,  a  bequest  was  made  among  testator's 
gTan<^children,  being  children  of  his  late  sons,  W.  and  J.,  whether  born  in 
wedlock  or  noL  J.  left  both  legitimate  and  illegitimate  children,  W.  left 
only  ill^tlmatea. — SM,  that  only  the  legitimate  children  of  J,  could  take, 
(o  the  exclusion  of  J.'s  legitimates,  and  that  the  illegltinuitea  of  W.  could 
abo  take.    But  see  James  v.  Smith,  14  Sim.  216;  Overhlll's  Trusts,  1  Bm.  & 

(Wtsas. 

In  Meredith  v.  Fan,  2  T.  &  C.  Ch,  62S,  there  wu  a  bequeat  of  one-half 
of  »  sum  to  the  children  of  A  and  the  other  half  to  the  children  of  B.,  ihe 
latter  bring  specifically  named.  Both  A  and  B.  had  legitimate  and  also 
OlegiUmsle  children.— IGiJif,  that  only  the  legitimate  children  of  A.  were  en- 
titled, Irat  that  all  the  children  of  B.  were  entitled  because  they  were  n&med 
fai  the  will ;  and  a  beqoeat  to  the  children  of  A.,  including  her  daughter  E. 
(who  was  illegmmate),  is  good,  A.  having  no  legitimate  diild  named  B. 

In  Allen  v.  Webetw,  2  CHfl.  177,  under  a  designation  as  "  my  grandson," 
k  kgillmate  son  of  testator's  illegitimate  son  was  hrid  entitled. 

In  Gabb  v.  FreudergBSt,  1  Eay  &  Johns.  489,  a  settlement  was  made  to  all 
the  children,  as  well  those  already  bom  as  hereafter  to  be  bom,  of  A  and  B 
bla  wife.  A  and  B.,  at  the  date  of  the  settlement,  had  been  married  five 
years.  They  never  had  any  legitimate  children,  but,  before  her  marriage, 
B.  had  several  children  still  living  who  were  reputed  to  be  her  children  by 
A. — HUd,  that  such  children  weze  entitled. 

In  Doe  V.  Beynon,  IS  Ad.  &  El.  481,  a  teatator  devised  to  K  B.'s  three 
dau^tets,  H.,  E.  and  A.  When  the  wiU  was  made,  H.  B.  had  three  legltl- 
mate  danghten  named  U.,  E.  and  A.,  but  E^  died  in  testator's  lifetime  (the 
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fftct  of  each  daftth  bdng  coocMled  from  him),  and  afterwards  H.  B.  had  an 
illegitlmau  daughter  K~SM,  that  £.  was  not. entitled. 

Id  Well'i  Estate,  L.  R.  (0  Eq.)  SQQ,  a  direction  to  paj  certain  riua«a  U> 
"  all  my  cUldren  living  at  my  decease,  except  my  ton  T. ;"  be  being  illegiti- 
mate, and  also  another  child  A.,  waa  held  not  to  include  A.  Also,  Aylee'i 
TnutB,  L.  R  (1  Ch.  IHt.)  388. 

In  Holt  T.  Audrey,  L.  R.  (7  Eq.)  170,  under  a  trust  for  testator's  dan^ter, 
the  wUe  of  J.  L.,  (or  life,  aitd  then  unto  all  and  erery  the  child  or  dtiUdien 
of  such  daughter,  b^ottea  or  to  be  begotten.  The  daughter  was  nerer 
legally  married  to  J.  L.,  but  hod  sereral  children  by  him,  and  had  no  Inti- 
mate children. — Hild,  a  sufficient  designation  to  entitle  them  to  take. 

In  Barage  t,  Robertson,  L.  R  (7  Eq.)  1711,  a  gift  to  testator's  uimuRied 
tiOer,  by  name,  and  to  her  two  youngest  daoghters,  entitles  them  to  shan 
with  their  mother. 

In  Kerr's  Trusts,  L.  R.  (4  Ch.  Dlv.)  000,  a  fnnd  was  given  up<»i  trust  fw 
such  of  the  children  of  M.  as  she  should  appoint.  H.  appointed  to  her 
children  E.  and  C.,  their  executors,  Ac.,  tot  their  own  use  and  benefit.  E. 
was  an  iUegltiiiiate  and  C.  a  legitimate  child.— £«iti,  that  the  appointment 
to  X.  was  void. 

In  Le{dne  v.  Bean,  L.  R.  (10  Eq.)  160,  under  a  Testdnary  bequest  to  the 
children  of  U.,  an  illegitimate  child  of  the  testator  and  H.  nuy  take,  i«  Jhn- 
iitg  no  other  cAAdnn  living,  althou^  he  had  another  wife  bealdea  H.  Also, 
IHlley  v.  Matthews,  11  Jur.  (N.  a)  4«t. 

In  Clifton  V.  Ooodbun,  L.  R.  (6  Eq.)  378,  a  teetatrix.  who  was  never  mar- 
ried, describing  herself  as  a  spinster,  bequeathed  her  proper^  in  trust  for  her 
chUdren,  and,  In  a  codicil,  she  described  them  by  mmo.—BM,  that  all  of 
her  illegitimate  children  living  at  her  death,  and  including  one  bom  after 
the  will  was  mode,  were  entitled  to  her  property. 

In  Lakes  v.  Hordem,  L.  R.  (1  Ch.  Div.)  644,  residuary  personal  estate  be- 
queathed to  "  all  and  every  my  daughters,  in  eqoal  shares,  who  shall  sttiin 
Qie  age  of  twenty-one  years,  ot  marry." — Sdd,  that  as  testator  had  no  legiti- 
mate children,  his  three  daughters  were  Intended. 

In  HUl  V.  Crook,  L.  R  (8  Ch.  Wv.)  778,  (6  H.  of  L.)  aW,  a  trust  to  stud 
possessed  (after  the  death  of  H.,  the  wife  of  J.  C,  without  appointment)  fw 
the  child  or  children  of  H.  C,  was  held  good,  although  the  marriage  of 
J.  C.  and  H.  was  not  lawful,  their  children,  however,  being  alive  and  iccog- 
nized  as  such  by  testator. 

In  Paul  V.  Children,  L.  R.  (IS  Eq.)  16,  a  trust  In  favor  of  testator's  nieat 
C.  and  her  husband,  and  for  her  child,  if  only  one,  or  all  her  children  if 
more  than  one.  C.  b^g  then  flf^  years  old,  and  having  only  one  child, 
born  before  her  marriage,  soch  child  was  held  not  entitled.  Bee  Ovediin'i 
Trusts,  1  Bm.  &  a.  803. 

In  Durrant  v.  Friend,  11  E  L.  ft  E.  3,  A.,  in  1847,  gave  to  Us  sdq)l«l 
daughter  E.  the  reddue  of  his  estate,  "the  interest  to  be  paid  to  hernnlil 
her  Drst-bom  eon  should  attain  the  age  of  tweu^-one."  E.  had  an  lll^ltl- 
mate  sou,  bom  in  1844,  who  was  maintained  at  the  expense  of  testator.— 


i  by  Google 


STEWAET  V,  STEWART.  177 

SOd,  that  Buch  son  was  not  entitled.    Aleo,  Godfrey  t.  DatIb,  0  Vea.  48; 
Waid  V.  apy.  6  Humph.  447;  Miles  t.  Boyden,  S  Pick.  S18. 

Id  Gill  r.  Shelley,  S  Rubs.  &  MyL  836,  a.  Hbore  was  given  to  the  children 
of  H..  deceased.  H.  left  two  children,  one  legitimate,  the  other  not.  Evi- 
dence was  admitted  to  prove  that  the  illegitimate  had  acquired  the  reputa- 
tion of  being  the  child  of  UL;  that  the  testatrix  well  knew  it,  and  that  H. 
left  only  thoM  two  children. 

In  Leigh  T.  Byron,  1  Sm.  &  QUI.  466,  a  gift  equally  among  all  the  chil- 
dren of  L.,  was  held  to  embrace  two  UlegiUmateas  well  tt3  the  one  legiHmate 
child  of  L.  Aleo,  Edmunds  v.  Peaaey,  29  Bear.  838;  Hartley  t.  Tribber,  18 
Beav.  SIO ;  Swaine  t.  Eeonerly,  1  Tea.  &  Bear.  4S0;  Hart  t.  Dnrand,  8 
AnsteSi. 

In  Ehringhaiu  v.  Cartwrigbt,  8  Ired.  89,  a  devise  "  to  my  said  son  T. 
and  my  daughter  P.,  who  was  also  bom  before  I  married  her  mother,"  was 
held  not  to  prevent  the  hein  of  P.  from  proving  that  P.  was  legitimate, 
although  T.  was  not.  Bee  Johnson  v.  Johnson,  1  Deaauss.  6B5;  Pearson  v. 
PearaoD,  46  Cal.  806;  Eenyon  v.  Ashbridge,  85  Pa.  St.  1B7;  Tiall  t.  Smith, 
8  R  L  417. 

In  Bayley  v.  Snelbam,  1  Sim.  ft  Stu.  7S,  J.  B.,  who  had  married  a  sister 
of  his  deceoaed  wife,  and  had  one  son  of  that  marriage,  gave  the  residue  of 
his  property  to  all  of  his  children  by  hia  reputed  wife. — Htld,  that  the  bod, 
being  bom  at  the  date  of  the  will,  was  entitled. 

In  Beachcroft  v.  Beachcroft,  1  Madd.  284,  under  a  bequest  hy  an  unmar- 
ried man  "to  my  children,"  parol  evidence  was  admitted  to  show  whom  the 
testator  considered  as  his  children,  and  they  were  admitted  to  take  as  a  class, 
although  illegitimAte  and  not  oamed  speciflcally  in  the  will. 

In  Shearman  v.  Angel,  Ball.  Eq.  B61,  a  testator  devised  part  of  his  estate 
to  his  "  mother,"  for  life,  and,  at  her  death,  to  her  children,  and  devised  an- 
other part  to  his  "sister."  The  testator  and  his  " sister  "  were  illegitimate 
children  of  the  "mother,"  who,  at  her  death,  left  legitimate  children  sur- 
viving — ^Id.  that  the  latter  look  the  flist  devise  exclusively. 

In  Gardner  v.  Heyer,  3  Paige,  11,  a  testator  lived  and  cohabited  with 
H.  B.,  in  his  house,  and  had  by  her  four  natural  children,  a  ion  called  John 
and  three  daughters  who  were  baptized  by  his  name  and  educated  and 
acknowledged  by  him  as  his  children.  By  bis  will,  he  gave  to  his  son  John 
$10,000,  and  to  each  of  his  daughters  %3,OO0. —Held,  a  sufficient  description 
and  designation  of  them  to  entitle  them  to  take  as  legatees. 

In  Williams  v.  UcDougall,  89  Cal.  80,  a  testator  devised  all  of  his  esUte 
to  hia  two  legitimate  daughters  M.  and  P.,  subject  to  the  education,  ftc,  of 
A.,  B.  and  C,  "  my  hereinbefore-named  minor  children."  A.,  B.  and  C. 
were  illegitimate. — ^d,  that  A.,  B,  and  C.  were  entitled  to  education,  ftc., 
according  to  testator's  situation  in  life. 

In  Jackson  v.  Hartshome,  1  Code  (K.  T.)  Rep.  91,  note,  a  testator,  hav- 
ing had  several  Illegitimate  children  whom  he  recognized  aa  his  own,  mar- 
ried their  mother,  and,  she  being  pregnant,  he  devised  his  property  to  "  tbe 
munteuance  of  my  wife  and  such  children  that  I  may  have  had  by  her." — 
Beld,  that  the  children  bom  before  the  marriage  could  not  take. 
Vol.  I.— la 
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Id  FerguaoD  v.  MasoD,  S  Soeed,  618,  a  testator  bequeathed  ft  slave  lo  hia 
daughter  R,  for  life,  wftli  remainder  to  bis  granddaughter  H.  He  bid  an 
Illegitimate  granddaughter  H.,  the  daughter  of  E.,  and  also  a  It^timste  (MW, 
named  H.,  daughter  of  hia  aoa.—Stld,  that  the  latter  wse  entitled  to  th«  re- 
mainder. 

In  Powers  t.  McEachron,  T  Rich.  (N.  B )  390,  a  testator  deeired  that  all 
of  hia  eatat«  should  be  kept  together  until  his  youngwt  living  child  should 
attuD  the  age  of  twentf -one  jears.  and  then  to  bo  di  Tided  "  among  my  wife 
and  all  my  then  living  children  equallj."  Testator  martied  B.  T.,  in  IBIS, 
and  they  sepamted  In  1619,  having  had  several  children.  In  18S4,  8.  T.  uid 
her  children  removed  from  the  State.  In  134S  and  subsequently.  Uststor 
had  natural  children  by  '8.  C,  whom  he  acknowledged  as  his  wife.  His 
wife,  S.  T.,  died  in  1857,  and  before  that  time  his  will  was  executed.— BU, 
that  3.  C.  and  her  children  were  entitled. 

Under  a  devise  to  B.,  for  life,  with  reminder  to  her  imu,  an  IllegltiiDBte 
daughter  of  B.  cannot  take  (Doggeti  v.  Hoseley,  7  Jones  (N.  C),  587;  Gibson 
T.  MoultoQ,  3  Bisn.  168);  so,  under  a  devise  to  the  taaful  i*»vto1  a  life  ten- 
Ant  (Black  V.  Cartmell,  10  B.  Mon.  188;  see  HUIer's  Appeal,  S3  Pa.  St.  113): 
so,  under  a  bequest  to  the  tiacI  of  kin  of  J.  (Standlej'i  Estate,  L.  R.  (S  Eq.) 
808);  so,  to  two  illegitimate  children  and  over  if  either  die  without  kein 
(Pratt  v.  Flomer,  6  Har.  &  Johns.  10). 

Under  a  bequest  to  testator's  widow  "  to  be  at  her  disposal  in  any  way 
^e  may  think  beat  for  the  benefit  of  herself  and  famUi/,"  a  bequest  to  an 
illegitimate  son  of  one  of  testator's  sons  is  vslld.  Lambe  v.  Eames,  L.  R.  (6 
Ch.  App.)  6B7. 

The  above  cases  do  not  touch  the  question  as  to  the  undoubted  ri^t  of  a 
State  to  authorize  bastards  to  inherit,  Stevenson  v.  SuUlvant,  5  Wheat. 
207;  Miller  v.  WillUms,  66  lU.  91;  Alexander  v.  Alexander.  81  AU.  UI-. 
Drain  v.  Ttolett,  8  Bush.  165;  Allen  v.  Ramsey.  1  Mete.  (Ky.)686;  PUntham 
y.  Holder.  1  Dev.  Eq.  849;  Drake  v.  Drake.  4  Dev.  110;  Waggoner  v.  IGUer, 
4Ifed.  480;  Little  v.  Lake,  8  Ohio.  389;  Wright  v.  Lore.  12  Ohio  8L  619; 
McCormick  v.  Cantrell,  7  Yerg.  616;  Swanson  v.  Bwanson,  2  Swan,  446; 
Ash  V.  Way.  2  Gratt.  203.  But  such  statutes  cannot  be  retroactive. 
Hughes  V.  Decker.  S8  Me.  163;  McCool  v.  Smith,  1  Black,  459;  Edwards 
v.  Gauldlng,  38  HUs.  118.  See  Rice  v.  Efford,  3  Een.  &  Mun.  226,  238, 
note;  Brower  v.  Bowers,  1  Abb.  App.  Dec.  214.  Nor  legitimate  bastard!, 
so  as  to  render  them  capable  of  inheriting  lands  in  another  State.  Smith  v. 
Dert,  84  Pa.  St.  126;  Lingen  v.  Lingen,  46  Ala.  410;  Doe  v.  Vardill,  S  Ban. 
&  Cress.  488.  And  are  strictly  constraed.  Kna  v.  Peck,  81  CaL  SS9: 
Edwards  v.  Oaulding,  88  Miss.  118;  Miller  v  Stewart,  8  Gill,  129;  Barwi^ 
v.  Miller,  4  Desauss.  484.     See  Rem;  v.  Huoiclpalit;,  11  La.  Ann  I4a 

That  representation  among  collaterals  shall  extend  to  the  children  and 
grandchildren  of  brothers  and  sisters,  includes  illegitimates.  HonsTtm  r. 
Davidson,  46  Oa.  674. 

Whether,  under  the  statute  of  distributions,  an  illegitimate  child  may 
take  as  a  "brother"  oi  "child."  Brown  v.  Dye,  3  Root,  280;  Porter  v. 
Porter,  7  How.  (Miss.)  106;  Stondley's  Estate,  L.  R.  (6Eq.)  808;  Hughes  v. 
Decker,  88  He.  168;  Barwick  v.  Miller,  4  Deaauss.  484. 
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And  also  under  th«  statute  of  descents.  Hesth  t.  "Wlifte.  5  Conn.  238; 
Dl<AliiBon'B  Appeal,  42  Conn.  491;  Wliite  y.  Ross.  40  Oa.  889;  BUcklswg  t. 
Hilne.  69  DI  600 ;  Ben;  v.  Owens.  S  Bush,  4S3;  Buiiington  t.  Fosby,  S  Vt 
68;  Cooky  T.  Dewey,  4 Pick.  98;  Baraden  t.  Larabee,  118  Hasa.  480;  Pratt 
T.  Atwood,  108  Haas.  40;  Jonea  v.  Burden,  4  Deeauss.  489;  Bogers  t.  Wel- 
ler.  S  BiM.  186. 

An  Ulegitlmate  child  Is  not  entitled  to  a  share  of  hla  father's  eatete,  If 
MDittad  from  the  will.  Kent  v.  Barker,  2  Gray,  B35.  Bee  Beck  t.  Hets,  20 
Mo.  70. 

A  testator  cannot  appoint  a  testamentary  guardian  for  his  iUegltimate 
•on.    Bleeman  t.  Wilson,  L.  R.  (18  Eq.)  86. 

A  pena]^  for  abducting  a  daughter  under  sixteen,  given  to  a  father, 
anttaorizea  a  recovery  by  the  putative  father  of  a  bastard.  Rex  v.  Com- 
forth,  2  Btr.  11S2. 


Hayes  et  al.  vs.  Boekam  et  al. 

[67  Indiana,  809.] 

AdIOSBIONS   Of  ONE   OF   BETEBAL   LS0ATBE8. 

On  an  issae  of  nndae  influence,  fraud,  duress  and  insanily,  the  oral  declara- 
tions or  written  admissions  in  a  former  suit  of  one  devisee,  are  not  admissible 
against  co-devisees  to  prove  contestant's  cue. 

Fboh  the  Dearborn  Circnit  Oonrt. 

W.  S.  Mdman,  U.  D.  McMuOen  and  O.  B.  Liddell,  for 
appellaotB. 

J.  D.  Haynet,  J.  K.  Thympaon,  F.  Adkinson,  Q,  M.  R<^ 
erta  and  N.  S.  Givan,  for  appellees. 

WoKDBN,  J.  Ezra  Or.  Hayes,  Nancy  Weat,  Nancy  Hayes 
and  Anthony  Halberstadt  propounded  for  probate,  in  the  court 
below,  a  paper  pnrportuig  to  be  the  last  will  and  testament  of 
Joseph  Hayes,  deceased. 

The  appelleea  herein  appeared  and  objected  to  the  probate, 
asd  contested  the  supposed  will,  on  the  following  grounds, 
stated  in  writing ; 
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"  1st.  EecanBB  said  will  was  not  dul^  execated ; 

"  3d.  Because,  at  the  time  of  the  execution  of  said  will,  the 
Baid  testator,  Joseph  Hayes,  was  not  of  sound  mind  and  capable 
of  making  a  will ; 

"  3d.  Because  the  execution  of  said  will  was  procured  by 
undue  influence,  and  was  therefore  not  the  will  of  said  Joseph 
Hayes; 

"  4th.  Because  said  pretended  will  was  executed  under  du- 
ress, and  obtained  by  frand." 

Nancy  West,  one  of  the  proponents,  filed  a  reply,  or,  as  it  is 
called,  an  answer,  to  the  grounds  of  contest,  stated  in  these 
■words: 

"Now  comes  Nancy  West,  one  of  the  above  contestees, 
and  for  answer  to  said  objections  to  the  probate  of  the  will  of 
Joseph  Hayes,  deceased,  says  that  she  admits  all  of  the  materiil 
allegations  contained  in  said  objections,  and  prays  judgment  ac- 
cordingly, for  general  relief. 

(Signed,)  "  Namct  West." 

This  answer  of  Nancy  West  was  withdrawn  before  the  trial 
of  the  cause,  and  constituted  no  part  of  the  pleadings  as  they 
stood  upon  the  trial. 

Trial  by  jury,  and  verdict  that  "  the  will  in  suit  is  not  the 
will  of  Joseph  Hayes." 

The  jury  also  answered  interrogatories  as  follows : 

"  let.  Was  Joseph  Hayes,  at  the  time  he  executed  the  will 
in  suit,  a  person  of  sound  mind  t 

"Answer.    No. 

"2d.  Was  the  execution  of  the  will  in  salt  procured 
through  the  undue  influence  of  any  one  over  the  mind  of 
Joseph  Hayes  1 

"Answer.     Tes." 

The  proponents  moved  for  a  new  trial,  but  the  motion  was 
overruled,  exception  taken,  and  judgment  rendered  on  the 
verdict. 

The  proponents  have  appealed,  and  assigned  error  upon  the 
overruling  of  the  motion  for  a  new  triaL 

The  reasons  assigned  for  a  new  trial  were  the  admission  of 
certain  evidence,  and  alleged  misconduct  of  the  jury  and  pre- 
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vailing  party.  From  the  view  which  we  take  of  the  firat,  it 
will  be  unnecessary  to  consider  the  second,  of  these  grotinds. 

On  the  trial  of  the  cause,  the  contestants,  having  proved 
that  the  answer  above  noticed  of  Nancy  West,  which  was  after- 
ward withdrawn,  was  signed  in  her  own  handwriting,  offered 
the  same  in  evidence,  and  appellants  objected  for  reasons  stated, 
but  the  objection  was  overmled,  the  paper  given  in  evidence, 
and  exception  taken.  Over  a  like  exception,  the  appellees  -weTe 
permitted  to  prove  by  George  M.  Koberts,  as  follows  (Mrs. 
Kancy  West  not  having  been  examined  as  a  witness,  and  no 
reason  having  been  shown  why  she  could  not  be  produced) : 

!Robert«,  having  stated  that  be  was  present  ou  a  former  trial 
and  took  notes  of  Mrs,  Nancy  West's  testimony,  was  asked  to 
state  what  she  then  testified  to,  and  he  proceeded  thus ; 

"Mrs.  Nancy  West,  on  the  former  trial  of  this  cause,  testi- 
fied, that  she  lived  four  or  five  miles  from  Joseph  Hayes,  and 
that  she  went  to  her  father's  bouse  three  or  fonr  weeks  before 
he  died,  and  that  John  Schwartz  and  Ezra  O.  Hayes  were 
there ;  and  that,  when  she  first  went  into  the  bouse,  he,  Joseph 
Hayes,  did  not  know  her;  he  said  that  he  bad  been  trying  to 
make  deeds,  but  they  would  not  let  him ;  he  said  he  did  not 
want  to  make  a  will,  but  Ezra  s^d  be  must.  He  said  he  did 
not  want  to  make  a  will,  because  Walter  Hayes  had  made  one, 
and  it  gave  him  a  good  deal  of  trouble.  She  also  testified  that 
Joseph  Hayes  said  be  had  not  money  to  manage  things ;  that 
Ezra  Hayes  managed  for  him.  And  she  also  testified  that  Joseph 
Hayes  told  things  over  and  over  again ;  that  her  father  did  not 
know  her,  and  said  he  had  been  trying  to  dispose  of  bis  property, 
but  they  wonld  not  let  him ;  that  be  did  not  intend  to  make  a 
will ;  that  his  brother  Walter  made  a  will  and  had  trouble ;  that 
her  father  was  childish  and  forgetful,  and  was  not  of  sound 
mind,  and  was  not  capable  to  do  ordinary  business  at  the  date 
of  the  ^11  in  controversy.*' 

There  were  some  other  statements  of  Mrs.  West  given  in 
evidence,  tending  to  show  the  testator's  incapacity,  but  they 
need  not  be  more  particularly  specified. 

The  question  arises  whether  the  evidence  thus  given  was 
competent.     Before  proceeding  to  pass  upon  it,  it  is  due  to  coun- 
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sel  in  the  cause  to  say,  that  we  have  been  f  nmiBhed  with  ex- 
haustive briefs  and  able  oral  argoments,  by  which  ovi  labor  has 
been  lessened,  and  the  neeeseity  of  research  saved,  by  the  full 
citation  of  the  authorities  bearing  npon  the  point. 

Mrs.  West  was  a  daughter  of  the  testator,  and  a  devisee 
under  his  will ;  but  she  was  not  a  joint  devisee  with  the  other 
proponents  of  the  will.  The  devisees  were  separate,  thon^  the 
proponents  had  a  common  interest  in  upholding  the  will,  be- 
cause each  of  their  devisees  depended  upon  it. 

Her  admissions,  therefore,  could  not  be  given  in  evidence 
against  the  other  proponents,  on  the  ground  that  they  had  a 
joint  interest,  as  there  was  no  such  interest.  The  posseedons  of 
such  common  interest  does  not  render  her  admission  competent 
against  the  other  parties.     2  Wharton  Ev.,  2d  ed.,  sec  1199. 

It  may  be  true  that  a  will  may  be  void  in  part  and  not  in 
toto;  that  a  particular  legacy  or  devise,  obtained  by  fraud  or 
undue  influence,  may  be  held  void,  while  the  residue  of  the  will 
may  be  permitted  to  stand.  See  1  Kedf.  Wills,  3d  ed.,  p.  518, 
and  authorities  there  cited. 

We  make  no  decision  npon  this  point,  it  not  being  involved. 
If  a  particular  devise  or  legacy  to  Mrs.  West  had  been  attacked, 
on  the  ground  that  it  had  been  obtained  by  fraud  or  undue  in- 
fluence, and  not  the  whole  will,  it  would  seem  that  her  admis- 
sions  in  respect  to  it  would  be  competent,  if  the  will  could  be 
upheld  in  part  and  set  aside  in  part,  because  her  admissions  in 
such  case  conld  not  injnriotisly  affect  the  rights  of  the  other 
legatees  or  devisees.  But  such  is  not  the  case  here.  Here  the 
attack  is  made  upon  the  entire  will,  and  not  upon  any  particn- 
lar  part  of  it ;  and  the  entire  will  must  either  stand  or  fall 
Hence,  any  admissions  made  by  Mrs.  West,  tending  to  show  a 
want  of  mental  capacity  in  the  testator,  or  undue  influence,  or 
fraud  in  the  execution  of  the  will,  must  necessarily  affect  the 
other  deviseeB,  as  well  as  herself. 

The  answer  of  Mrs.  West,  above  referred  to,  and  the  evi- 
dence of  what  she  testifled  to  on  the  former  trial,  could  only  be 
received  on  the  ground  that  they  were  admissions  made  by  her; 
and,  if  not  competent  npon  this  ground,  they  were  not  compe- 
tent at  all. 
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And  we  think,  both  on  priDciple  and  the  decided  weight  of 
aathority,  that  the  evidence  was  not  competent. 

Doabtlesa,  if  Mfb.  West  had  been  the  sole  beneficiary  under 
the  will,  evidence  of  her  admissions  might  be  competent.  Such, 
however,  was  not  the  case. 

It  cannot  be  justly  said  that  the  evidence  waa  competent 
against  Mrs.  West,  and  was,  therefore,  correctly  admitted, 
though  not  competent  aa  against  the  other  appellants.  If  the 
evidence  was  competent  as  against  her,  it  was  to  be  considered 
by  the  jury  as  against  her,  and,  so  far  as  it  was  conaidered  against 
her,  it  necessarily  operated  against  the  other  appellants,  and  be- 
came evidence  against  them.  It  was,  therefore,  not  competent 
at  all. 

The  precise  question  here  involved  was  decided  in  the  caae 
of  NiMsear  v.  Arnold,  13  S.  &  E.  323.  In  that  case  there  was 
an  issue  of  devUaoU  vel  non,  and  TUghman,  C.  J.,  speaking  for 
the  court,  said : 

"  The  third  biU  of  exception  was  to  the  admission  of  evi- 
dence ^  of  the  deetaraiions  of  Margaret  King,  that  the  testator 
waa  incapable  qf  transacting  business.'  Margaret  King  was  a 
principal  devisee  in  the  will,  which  gave  her  the  whole  estate 
(except  a  few  legacies  to  a  email  amount),  for  her  life ;  after  her 
death  one-half  was  to  go  to  her  relations,  and  one-half  to  the  re- 
lations of  the  testator.  It  is  said,  in  support  of  this  evidence, 
that  Margaret  King  was  the  real  plaintiff  in  this  issue,  the 
pUintifi  on  record,  ^uasear,  being  no  more  than  her  agent.  If 
the  whole  estate  had  been  devised  to  her,  there  would  have  been 
no  qoeetiou  but  her  declarations  would  have  been  evidence,  be- 
cause the  plaintiff  on  record  has,  in  truth,  no  interest  in  the 
caoae,  and  his  name  is  used  as  mere  matter  of  form.  *  *  * 
Bat  Margaret  King  is  not  the  only  person  interested  in  the  es- 
tablishment of  the  will,  and  hence  arises  the  difficulty  of  the 
present  question.  The  testator's  own  relations,  oue  of  whom  is 
said  to  be  an  infant,  are  also  interested.  *  *  *  The  decla- 
rations of  Margaret  King,  therefore,  if  received  in  evidence, 
woald  affect,  not  only  herself,  but  others  in  no  manner  con- 
nected with  her,  or  implicated  in  her  conspiracy.  Granting  that 
she  is  so  mach  a  party  to  the  suit,  that  her  confessions  might  be 
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evidence  against  herself,  these  coDfessioDs  are  not  the  confes- 
Bions  of  the  others,  who  have  a  separate  interest.  It  is  not  like 
the  case  of  joint  partners,  where  the  confession  of  one  ma;  be 
used  against  both.  We  are  now  to  establish  a  general  principle 
to  govern  all  cases  of  this  kind.  It  happens  that  Margaret 
King  has  a  large  interest  under  this  will.  Bnt,  if  her  dedan- 
tions  are  evidence,  so,  also,  must  be  the  declarations  of  a  legatee, 
who  takes  but  five  dollars,  or  any  other  sum.  The  gva-ntttm  of 
interest  will  make  no  difference.  *  *  *  It  is  a  ease  mi 
generisy  where  the  rights  of  several  persons,  depending  all  on  the 
same  instrument,  are  tried  together,  and  where,  so  far  as  con- 
cerns personal  estate,  the  law  admits  of  no  other  mode  of  trial. 
Under  these  circumstances  it  is  unsafe,  and  mijuat,  to  permit 
the  rights  of  one  to  be  afEected  by  the  declarations  of  another, 
and,  therefore,  I  am  of  opinion  that  the  evidence  ought  not  to 
have  been  admitted," 

So  again,  in  Clark  t.  Morrison,  25  Fa.  State,  453,  it  was 
held  that,  where  there  were  nine  devisees  and  legatees  under  a 
will,  three  of  whom  are  contesting  the  will  on  an  issue  of  dem- 
tavit  vel  non,  they  cannot  give  in  evidence,  on  the  trial  of  such 
issue,  the  declarations  and  admissions  of  three  of  the  remaining 
six,  to  prove  fraud  and  imposition  practiced  by  them  upon  the 
testator ;  that  the  interests  of  devisees  and  legatees  under  a  will 
are  not  joint,  but  several,  and  hence  the  declarations  of  one  can- 
not be  given  in  evidence  to  affect  or  prejudice  the  others. 

To  the  same  effect  is  the  case  of  Tkom^a&n.  v.  2'honiptem, 
IS  Ohio  S.  356,  where  it  was  held  that,  on  the  trial  of  an  issue  in 
a  proceeding  under  the  statute  to  contest  the  validity  of  a  will, 
declarations,  in  reference  to  the  mental  capacity  of  the  testator, 
of  a  legatee  or  devisee  who  is  a  party  defendant  to  the  proceed- 
ing, are  not  admissible  in  evidence  to  impeach  the  will,  where 
there  are  other  devisees  or  legatees  whose  interests  may  be  in- 
juriously affected  by  the  admission  of  such  evidence. 

In  the  case  of  Shailer  v.  Bumstead,  99  Mass.  112,  the  same 
doctrine  was  held.     In  that  the  court  said,  among  other  things : 

"The  admissions  of  a  party  to  the  record  against  his  interest 
are,  as  a  general  role,  competent  against  him ;  and  this  rule  ap- 
plies to  aU  cases  where  there  is  an  interest  in  the  suit,  although 
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other  joint  partieB  in  interest  may  be  injnrionslj  aSected.  But 
it  does  not  apply  to  cases  where  there  are  other  parties  to  be 
affected  who  have  not  a  joint  interest,  or  do  not  stand  in  some 
relation  of  privity  to  the  party  whose  admission  is  rehed  upon. 
A  mere  community  of  interest  is  not  sufficient.  Devisees  or 
l^atees  haro  not  that  joint  interest  in  the  will  which  will  make 
the  admissions  of  one,  though  he  be  a  party  appellant  or  appel- 
lee from  the'decree  of  the  probate  court  allowing  the  will,  ad- 
missible against  the  other  legatees." 

The  point  was  decided  in  the  same  way  in  the  cases  of  J^or- 
ney  v.  Ferrell,  4  W.  Va.  729.    The  court  said : 

*'The  fifth  bill  of  exceptions  is  to  the  opinion  of  the  court 
allowing  evidence  of  the  oral  declarations,  admissions  and  con- 
versatious  of  the  devisee,  J.  B.  Forney,  to  go  in  evidence  to  the 
jmy  to  prove  undue  influence  by  him  over  the  tfistatrix.  There 
.  are  two  other  devisees,  who  were  infants  at  the  time  of  the  trial. 
It  is  claimed  that  the  declarations  and  admissions  of  the  said  J. 
B.  Forney  cannot  be  admitted  in  evidence  against  his  co-devi- 
sees. There  is  much  conflict  of  authority  on  this  question,  but 
the  weight  of  authority  seems  to  be  that  the  declarations,  ad- 
missions and  conversations  of  one  devisee,  cannot  be  admitted 
in  evidence  against  his  co-devisees." 

We  do  not  deem  it  necessary  to  extend  this  opinion  by  citing 
the  authorities  referred  to  in  the  foregoing  cases.  An  examina- 
tion of  those  cases  will  put  the  inquirer  in  possession  of  them, 
Bnt  we  append  a  list  of  authorities  cited  by  the  appellees  in 
snpport  of  the  ruhng  below,  which  are  not  found,  so  far  as  we 
lave  observed,  in  the  caaes  above  referred  to.  Harvey  v.  jln- 
deraon,  13  Ga.  69 ;  WilUamam  v.  Nahera,  14  Ga.  285 ;  Mo- 
Craine  v.  Clarke,  2  Murph.  817 ;  Armstrong  v.  Farvtr,  8  Mo. 
627;  Burst  v.  liobinaon,  13  Mo.  82;  Allen  v.  Allen,  26  Mo. 
327;  MiUm  v.  IIv.nUr,  13  Bush,  163. 

The  case  last  above  cited  is  a  recent  one,  decided  in  1877, 
but  the  court,  apparently  with  some  reluctance,  followed  an  early 
mling  In  that  State.  The  court,  after  citing  the  previous  case, 
and  stating  that  formerly  the  devisees  might  refuse  to  testify 
against  the  will,  said : 

"  The  reason  last  given  does  not  apply  under  our  present 
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ajstem  of  practice ;  bnt  ae  the  qneetion  is  one  on  which  the  an- 
thoritiea  are  in  conflict  in  other  States,  and  aa  the  rule  eetab- 
lished  in  the  case  aupra  is  not  likely  to  prejudice  the  rights  of 
parties  claiming  onder  a  contested  will,  and  as  it  has  prevailed 
in  this  State  for  more  than  thirty-five  years,  we  are  of  opinion 
the  safer  course  is  to  follow  rather  than  to  set  it  aside." 

The  appellees  have  cited  the  case  of  Z>ev)is  v.  Mason,  109 
Mass.  169,  and  claim  that  it  is  in  conflict  with,  and  therefore 
overrules,  the  case  above  noticed  in  dd .  Mass.  They  claim, 
therefore,  that,  in  balancing  the  weight  of  anthority,  the  de- 
cision referred  to  should  be  placed  on  their  side  of  the  scales. 

We  do  not  think  the  case  cited  conflicts  at  all  with  the  case 
in  99th.  In  the  case  cited,  evidence  was  admitted  of  statements 
made  in  the  lifetime  of  the  testator,  not  as  admissions,  bnt  la 
statements  in  the  natm^  of  verbal  acts,  having  a  tendency  to 
show,  in  one  case,  that  the  party  making  the  statement  exerted 
a  controlling  authority  over  the  testator ;  and  in  another,  to 
show  a  purpose  on  the  part  of  the  party  to  keep  the  testator 
under  his  supervision,  and  to  exclude  other  members  of  die 
family  from  any  opportunity  to  interfere.  So,  also,  a  daughter 
of  the  testator  testified  that  she  visited  her  father  in  his  last 
sickneBB ;  that  he  was  sick  in  bed  a  week ;  that  he  conld  not 
speak,  hut  he  reached  over  and  pressed  her  hand  and  said,  "  Ciod 
bless  you ! "  This  was  held  competent,  as  having  a  tendency 
to  show  what  was  the  testator's  mind  toward  the  witness,  and 
that  his  affection  for  her  continued  unimpaired  to  the  last. 

This  evidence  was  doubtless  admitted  as  original  evidence, 
as  distinguished  from  hearsay,  because  of  its  connection  with  the 
principal  fact  nnder  investigation,  the  making  of  the  wilL  1 
Greenl.  Ev.,  sec.  108. 

There  were  other  admissions  received  in  evidence,  bnt  they 
were  held  to  be  competent,  on  the  ground  that  they  were  re- 
ceived for  the  purpose  of  impeaching  the  witnesaee  making  the 
admissions  or  statements. 

The  appellees  claun  that  the  admissions  of  Mrs.  West  ought 
to  be  received  against  her,  though  they  might  incidentaUj 
operate  to  the  disadvantage  of  the  other  proponents,  in  analogy 
to  the  rule  that  the  husband  or  wife  may  testify  for  himself  or 
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herself,  though  the  evidence  might  tend  to  affect  the^other. 
Sutherland  v.  ITankm-a,  66  Tnd.  843 ;  Haakit  v.  ElZioU,  58  Ind. 
493. 

"We  do  not  perceive  any  analogy  between  the  cases.  The 
Btatnte  regulates  the  competency  of  witnesses ;  hut  we  have  no 
statate  that  we  are  aware  of,  providing  for  evidence  of  the  ad- 
mission of  parties.  The  competency  of  such  evidence  rests  upon 
common-law  principles. 

'  The  judgment  below  is  reversed,  with  costs,  and  the  canse 
remanded  for  a  new  triaL 

See  UUton  v.  Hunter,  ii^ra,  as  to  admlaaions  of  co-derteees. 


Peterson's  Appkal. 

LB8  Pemuyh'BDlB  St..  397.] 
CoNBTBCCnON   OF  DEVISE. — ^EaOTTABLS   CONVERSION. 

A  testator  devised  his  property  to  trustees  to  pay  (h«  income  to  his  children  for 
life,  and  on  the  death  of  «ay  oae  of  them  leaving  issue,  such  issue  should,  i( 
of  age.  at  once  receive  the  share  of  the  priocipal  upon  which  his  parent  re. 
ceived  interest;  and  ir  under  age,  he  should  receive  like  payment  of  interest 
as  the  parent  received  until  of  age, — hild,  that  minor  issue  of  a  deceased  child 
of  testator  took  a  vested  interest. 

A  discretional  power  of  sale,  with  a  proviilon  that  the  executots  should  make  a 
fair  valuation  of  the  eslate,  and  that  the  devisees  thereof  might  take  aC  this 
Taiuation  the  part  of  the  land  aecessaiy  to  be  sold  to  cany  out  other  provisions 
of  the  will  does,  not  work  an  equitable  conversion  of  the  realty. 

Appeal  from  the  Orphans  Conrt  of  Philadelphia  connty. 

Appeal  hy  the  surviving  tmstees  under  the  will  of  John 
Peterson  from  a  decree  confirming  the  adjudication  of  their 
account. 

John  Peterson  died  in  December,  1855,  leaving  a  will,  in 
which  he  devised  all  his  estate  of  every  nature  to  three  trustees 
and  their  survivors,  in  trust  to  pay  debts,  then  to  pay  certain 
annuities  to  his  wife  and  daughter,  then  \a  pay  each  of  his 
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eight  children  as  equal  ehare  of  the  income  of  the  estate.  The 
following  clauaes  were  aleo  contained  in  the  will : 

"And  from  time  to  time  as  any  of  my  eaid  cbildren, 
namely,  the  said  Eliza  W.  Boyle  (if  she  snrriTe  her  hnshand 
and  return  to  her  family  with  her  children,  and  to  the  Protestant 
faith,  but  not  otherwise),  the  said  Thomas  E.  Peterson,  Israel 
Peterson,  Alexander  Peterson,  Alfred  Peterson,  Francis  Peter- 
son, Mary  Ann  Mitchel,  Jane  Peyton  and  John  Howard  Fet^- 
eon,  shall  die  leaving  lawful  issue,  sneh  issue,  if  under  lawful 
age,  shall  be  entitled  to  receive  the  interest  and  income  of  their 
parents'  share  equally  among  them — if  one,  solely,  and  if  more 
than  one,  in  equal  parts ;  and  as  they  severally  attain  such  law- 
ful age,  they  are  to  receive  and  be  paid  their  share  and  portion 
of  the  principal  or  capital  fund  of  which  their  parent  had  re- 
ceived the  interest  and  income,  the  loan,  if  any,  to  such  parent 
to  be  taken  as  part  thereof ;  and  those  of  my  said  children  leav- 
ing lawful  issue  of  lawful  age,  such  issue  shall  receive  and  be 
paid  the  said  principal  or  capital  fund  of  which  their  parent 
had  received  the  interest  and  income,  such  loan  to  be  taken  as 
a  part,  if  one  solely,  and  if  more  than  one,  equally  among 
them.  But  in  case  any  of  my  said  children  shoold  die  with- 
out leaving  such  lawful  issue,  then  and  in  that  case  the  share 
and  part  of  such  child  so  dying,  as  well  the  real  as  the  per- 
sonal estate,  shall  lapse  and  fall  back  into  my  estate,  and  be 
divided  among  such  of  my  said  children  as  may  be  then  living 
and  the  issue  of  such  as  may  be  dead,  in  the  way  and  manner 
as  I  have  directed  in  relation  to  their  particular  share  of  my 
estate. 

"  And  in  order  to  enable  my  said  trustees  to  pay  off  and 
settle  any  of  the  shares  and  portions  of  my  estate  which  may 
from  time  to  time  become  due  and  payable  on  the  decease  of 
any  of  my  said  children,  it  shall  and  may  be  lawful  for  them, 
my  said  trustees,  to  take  any  of  the  unappropriated  funds  of 
my  said  estate,  or  to  sell  any  of  my  real  estate  for  such  purposes, 
and  in  order  to  arrive  at  the  value  of  such  share  at  the  time  of 
the  decease  of  any  such  child  or  children,  it  shall  be  lawful  for 
the  said  trustees,  or  the  survivore  or  survivor  of  them,  with  the 
child  or  chUdreu,  if  of  full  age,  and  the  next  friend  or  guard- 
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ian  of  ench  as  may  be  under  age,  mntnally  to  chooBe  a  judicious 
and  disinterested  citizen,  and  these  citizens,  if  an  eveu  number, 
to  choose  another,  or  in  case  thej  cannot  agree  upon  such  per- 
sona, then  to  apply  to  the  judges  of  the  Orphans  Court  to  ap- 
point such  discreet  and  judicions  persons,  who,  upon  being  duly 
qualified,  shall  ascertain  the  value  of  such  share  or  portion,  and 
iu  order  to  do  so,  they  shall  make  a  jnst  and  fair  valuation  of 
all  the  real  and  personal  estate — ^that  part  which  is  subject  to 
a  life  estate  ahall  be  valued,  but  uot  divided  and  paid  until  after 
the  falling  in  of  such  life  estate — and  upon  such  share  being  bo 
ascertain^,  and  a  due  record  thereof  made  or  being  confirmed 
by  said  court,  any  of  my  said  children  shall  be  at  liberty  to  take 
the  same  at  such  valuation,  the  eldest  male  having  the  first 
choice,  and  so  on  to  the  youngest,  and  if  none  of  the  males  will 
take,  then  to  be  offered  to  the  eldest  female,  and  so  on  to  the 
youngest,  and  if  none  of  them  will  accept  thereof  (my  meaning 
is  that  the  part  which  my  said  children  may  elect  to  take  as 
above  mentioned,  is  that  part  which  may  be  found  necessary  to 
be  sold  to  raise  a  fund  to  pay  off  the  share  of  the  child  arriving 
at  full  age  as  above  set  forth),  then  and  in  such  case  the  same 
shall  be  sold  by  my  said  trustees,  or  the  survivors  or  survivor 
of  them,  who  I  also  appoint  executors  hereof,  at  public  sale  to 
the  highest  and  best  bidder,  any  of  my  said  children  having  the 
right  to  become  purchasers  thereof,  such  sale  to  be  made  in  the 
same  manner,  and  on  like  terms  and  conditions  as  I  have  herein- 
after ordered  and  directed  as  to  my  estate  generally,  and  with 
anch  funds  to  pay  and  satisfy  the  person  entitled  to  such  share, 
his  or  her  portion  thereof ;  and  the  like  proceedings  shall  be 
had  as  often  as  it  may  be  required  to  ascertain  and  pay  off  ench 
share  or  shares." 

The  will  also  gave  the  trustees  power,  whenever  they  deemed 
it  advantaf^Qs  to  the  estate,  or  to  more  easily  partition  or  divide 
the  same,  to  sell  any  part  or  the  whole  of  the  estate,  and  invest 
the  proceeds. 

John  H.  Peterson,  one  of  testator's  children,  died  intestate 
in  May,  18TS,  leaving  a  widow,  Caroline  E.  Peterson  (now 
Spealnnan),  and  a  daughter,  Carrie  May  Peterson,  who  died  in 
November,  1877,  a  minor. 
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On  the  accounting  of  the  trustees  in  1878,  the  auditing 
jad^  decided  th&t  letters  of  administration  most  be  t&ken  out 
on  the  estate  of  Carrie  May  Peterson,  and  that  such  adminis- 
trator was  entitled  to  receive  the  accrued  interest  on  her  father's 
share ;  and  aJso  that  the  princij^  of  sudi  share  shonld  be  valued 
and  paid  to  sach  administrator  as  directed  bj  the  wiU. 

The  trosteeB  filed  exceptions,  which  the  court  bdow  dis- 
missed, and  from  that  decree  this  appeal  was  taken. 

Frank  P.  PrUchara  and  Nathan  H.  Sharplett,  for  appd- 
lants. 

Thomas  II.  Speakman  and  E.  Spencer  Miller,  for  appellees. 

Hr.  Justice  Trunket  delivered  the  opinion  of  the  conrt 
Did  the  testator  intend  to  attach  to  the  devises  and  be- 
quests to  the  issue  of  lis  children  a  condition  precedent 
that  they  should  arrive  at  lawful  agel  The  answer  is  in 
the  terms  of  the  will  i  Interest  and  income  of  both  real  and 
personal  estate  of  the  share  of  each  child  are  payable  dui^ 
ing  his  or  her  life,  and  at  death,  without  leaving  lawf nl  issne, 
such  share  shall  lapse  and  fall  back  into  his  estate,  and  be  di- 
vided among  such  of  his  children  as  may  then  be  living,  and 
the  issue  of  such  as  may  be  dead,  in  the  way  directed  in  refer- 
ence to  their  particular  shares.  In  case  any  of  his  children 
*'  shall  die,  leaving  lawful  issue,  snch  issue,  if  under  lawful  age, 
shall  be  entitled  to  receive  the  interest  and  income  of  their 
parents'  share  equally  among  them ;  if  one,  solely ;  if  more  thin 
one,  in  equal  parts.  And  as  they  severally  attain  such  lawfnl 
age,  they  are  to  receive  and  be  paid  their  share  and  portion  of 
the  principal  or  capital  fund  of  which  their  parent  had  received 
the  interest  and  income.  *  *  *  And  those  of  my  said 
children  leaving  lawful  issue,  of  lawful  age,  such  issue  shall  re- 
ceive and  be  paid  the  said  principal  of  capital  fund  of  which 
their  parent  had  received  the  interest  and  income."  Full  di- 
rections are  given  for  ascertainment  and  settlement  of  the  po^ 
tions  of  his  estate,  which  may  from  time  to  time  become  due 
and  payable  on  tlie  decease  of  any  of  his  children.    In  eveij 
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part  of  the  will,  bearing  on  tbe  sabject,  the  corpus  of  each 
child's  share  is  treated  as  given  to  the  lawfol  iaaae,  and  not  a 
phrase  indicates  that  anj  snch  iasne,  under  age,  is  not  on  an 
equality  -with  tboae  of  full  age.  The  difference  is  simply  this, 
that  tbe  one  of  majority  receives  his  portion  immediately,  while 
payment  to  tbe  one  in  his  minority  is  postponed,  he  receiving 
the  interest  and  income  in  tbe  meantime.  In  respect  to  the 
iaane  of  his  children,  tbe  gift  of  tbe  interest  and  income  Is  not 
distinct  from  the  principal  Hence  it  need  not  now  he  said 
whether  the  doctrine  in  Spencer  v.  Wiison,  Law  Kep.  16  Eq.  C. 
501,  wh»«  the  income  was  the  sahject  of  one  gift  and  the  cap- 
ital of  another,  will  be  adopted  in  Pennsylvania.  Under  John 
Peterson's  will,  that  the  lawful  issue  of  his  children  take  a 
Tested  estate,  though  in  their  minority  when  the  parent  dies, 
we  consider  not  doubtful ;  but  if  it  were,  the  doubt  would  be 
resolved  against  a  contingent  estate,  for  it  is  a  rule  of  interpre- 
tation that,  in  doubtful  cases,  estates  are  to  be  held  vested 
rather  than  contingent. 

Does  the  will  work  an  equitable  conversion  of  the  real  es- 
tate? This  is  the  only  remaining  inqniiy,  for  it  is  not  alleged 
that  there  has  been  conversion  by  a  sale.  In  order  to  arrive  at 
the  value  of  a  share  at  the  time  of  the  decease  of  any  child,  the 
testator  directs  that  appraisers  be  appointed  to  "  make  a  just 
and  fur  valuation  of  all  the  real  and  personal  estate,"  and  upon 
such  share  being  bo  ascertained,  any  of  his  s^d  children  diall 
be  at  liberty  to  take  the  part  necessary  to  be  sold  to  raise  a  fnnd 
to  pay  off  the  share  of  a  child  arriving  at  full  age,  the  first 
choice  given  to  tbe  males  in  order  of  seniority,  and  next  to  the 
females  in  like  order,  and  if  none  of  them  will  accept,  then  the 
same  shall  be  sold  by  the  tmstees,  "  and  with  such  funds  to  pay 
and  satisfy  tbe  person  entitled  to  such  share,  his  or  her  portion 
thereof." 

In  another  part  of  the  will  a  discretionary  power  is  given  to 
tbe  tmstees,  subject  to  consent  of  William  Spooner,  to  sell  the 
whole  or  any  part  of  tbe  estate,  and  to  invest  the  proceeds  in 
other  real  estate  or  personal  securities,  as  they  may  deem  best. 
The  appellees  admit  that  this  discretionary  power  is  no  conver- 
sion.    They  also  concede  that  conversion  is  a  question  of  inten- 
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tion,  to  be  detennined  bj  the  terms  of  the  will ;  and  contend 
that  the  torms  of  this  will  "  deciBivelj  fix  upon  the  land  the 
quality  of  money."  Bat,  if  this  be  bo,  what  mean  the  various 
■  directions  to  be  obflerved  before  the  trustees  can  sell  any  part 
to  raise  money  to  pay  off  a  share  1  Appraisers  shall  be  cboeen 
by  the  truBtees  and  surviving  children,  if  they  can  agree,  bat  if 
they  cannot  agree,  the  appraisers  shall  be  appointed  by  the 
court,  to  make  a  jost  and  fair  valuation  of  all  the  real  estate,  as 
well  as  personal,  and  ascertain  the  value  of  the  share  or  portion 
of  the  deceased  child.  Upon  due  record  of  the  valuation,  or 
confirmation  thereof  by  the  court,  the  children  may  take  the 
land,  and  should  they  ao  elect,  the  trustees  can  make  do  sale. 
Their  power  to  sell  depends  upon  the  refusal  of  all  the  children 
to  accept  the  share  of  the  land  at  the  valuation.  "  And  the  like 
proceedings  shall  be  had  as  often  as  it  may  be  required  to  ascer- 
tain and  pay  off  such  share  or  shares."  Here  are  contingencies 
which  may  prevent  a  sale  of  any  part  of  the  real  estate  during 
the  hfe  states  given  to  the  children.  The  will  works  no  con- 
rersion  of  land  into  money.  Unlesa  there  be  an  imperative  di- 
rection to  sell,  irrespective  of  contingencies  and  independent  of 
discretion,  conversion  will  not  take  place  until  the  sale  is  actually 
made.  Anewalt^a  Appeal,  6  Wright,  414 ;  Henry  v.  MeCh*- 
hey,  S  Watts,  145. 

Moreover,  this  will,  in  whole  and  in  its  parts,  shows  that  tbe 
testator  contemplated  that  his  real  estate  should  remain  in  tbe 
trustees  until  those  in  remainder  become  entitled  to  possession. 
He  gave  them  power  to  lease  and  collect  rents.  He  gave  them 
discretionary  power,  conditioned  that  William  Spooner  first  as- 
sent, to  repair,  improve  and  build  upon  any  of  his  lands,  and 
defray  the  expenses  out  of  his  estate,  and  also  to  sell  and  re-in- 
vest in  other  real  estate  to  be  held  for  the  same  uses.  He  re- 
peatedly directs  payment  of  the  "  interest  and  income."  He 
wills  tliat  if  any  child  die  without  lawful  issue,  his  share  in  the 
real  and  personal  estate  shall  lapse.  He  made  provision  for 
adjustment  of  tbe  share  of  a  child  who  should  die  leaving  issue. 
We  discover  no  intention  to  convert.  Many  provisions  of  this 
will  are  vain,  if  the  real  estate  is  fixed  with  the  quality  of 
money. 
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We  »e  impelled  to  the  condiunon,  that  bo  mach  of  the  de- 
cree as  rests  upon  the  basis  that  Carrie  May  Peterson's  interest 
in  the  real  estate  was  oonverted,  is  erroneons. 

Decree  reversed,  and  record  ordered  to  be  remitted  for  far- 
ther proceedings. 

See  Powen  t.  CaaMj,  infra,  on  tlie  subject  of  eqolUble  converrioiL 


Seth  M.  Caetbb,  Administbator, 

V8. 

Manufaotueebs'  National  Bank  of  Lewiston. 

[71  Miins,  41S.] 
FoWEB  OF  EXEOITTOB  TO  PLBDQSI  PBOPKBTT  OF  SSTATB. 

An  execator  m>y  pledge  the  penonal  property  of  hii  teitatoT,  for  (he  general 
pnipoMiof  the  wilL  If  the  penon  receinng  a  pledge  fiom  ao  executor  huat 
the  time  knowledge  or  notice  that  the  executor  intendi  to  misapply  the  money, 
or  ii,  in  the  very  traniacUon,  applying  it  to  hto  own  priTate  tue,  the  pledge  U 

Where  an  executor  pledged  certain  itock  belonging  to  flie  ettale  to  a  bask  to  *e- 
cuTE  hit  note  for  money  loaned  in  good  faith  by  the  bank,  and  npoo  the  affirma- 
tion of  the  executor,  that  the  money  wax  wanted  for  the  settlement  of  the  estate, 
the  pledge  was  Talid. 

Os   BEFOBT. 

This  is  an  action  brought  \>j  the  plaintifi  in  his  capacity  as 
administrator  de  bonit  non,  with  the  will  annexed,  of  tiie  estate 
of  Asa  Bedington,  deceased,  for  the  coQTersioD  of  fifty  shares 
of  the  capital  stock  of  the  Little  Androscoggin  Water  Power 
Company. 

It  was  admitted  that  the  stock  in  qnestion  was  the  property 
of  Asa  Redington  in  his  lifetime ;  tiiat  John  G-.  Cook  was  duly 
qualified  as  eseoator  of  the  estate ;  that  Cook,  after  his  appoint- 
ment and  qualification,  had  the  stock  transferred  on  the  books 
V<H^  L— 18 
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of  the  company  into  the  name  of  "John  Q.  Cook,  Executor;" 
that  Cook,  on  Uie  seventh  daj  of  September,  1876,  made  a  loan 
from  the  defendant  bank  of  $500,  giving  a  note  therefor ;  that 
at  the  time  of  procoriug  aaid  loan,  Cook  transferred  the  fifty 
shares  of  stock  to  tiiie  bank  as  collateral  Becority  for  the  loan ; 
that  Cook  asanmed  to  transfer  the  stock  and  make  the  loan  in 
hie  capadtj  as  executor ;  that  the  money  was  loaned  in  good 
faith  by  the  defendant,  and  npon  the  statement  made  by  Cook 
that  the  same  was  wanted  In  the  settlement  of  said  estate  of  Asa 
Bedington. 

Wm.  B.  Frye,  John  B.  Cotton,,  WaUaoe  H.  White,  Seth  M. 
Carixr,  for  the  plaintifi. 

Ludden  dk  Drew,  for  the  defendants. 

YiBQDr,  J.  The  main  qoeetion  is,  whether  the  bank  ob- 
tained a  valid  title  to  the  shares  of  stock  pledged  to  it  by  the 
execntor  as  collateral  secarity  for  the  payment  of  his  not«. 

The  interest  which  an  executor,  aa  snch,  has  in  the  peisonal 
estate  of  his  testator  is  not  the  absolate  title  of  an  owner,  else  it 
might  be  levied  on  for  his  personal  debts ;  but  he  holds  in 
a/uter  droit — as  the  minister  and  dispenser  of  the  goods  of  the 
dead.  WenU.  Ofi.  TLx.  (14th  ed.)  196;  Pinchon'a  Ca»e,% 
Coke,  86,  h  ;  BaUon  v.  DaU-m,  51  Maine,  171 ;  Week*  v.  fft»(, 
9  Maes.  76 ;  ffutchint  v.  State  Bank,  12  Mete.  423.  As  soon 
as  he  is  clothed  with  a  commission  from  the  Probate  Coort,  the 
executor  is  vested  with  the  title  to  all  the  personal  e£Eects  which 
the  testator  possessed  at  the  instant  of  bis  decease ;  but  the  title 
is  fiduciary  and  not  beneficial  {Peteraon  v.  Chemical  Bank,  38 
N.  Y,  21),  and  his  office  is  not  that  of  an  agent,  but  of  a  trustee. 
.  Dalton  V.  IfaUon,  mpra;  Sumner  v.  WiUiamt,  8  Mass.  198; 
SAirley  v.  ffeald»,  84  N.  H.  407. 

As  a  necessary  incident  to  the  execution  of  the  will  and  the 
administration  of  the  estate,  the  power  to  dispose  of  the  personal 
estate  is  given  to  the  execntor.  And  no  general  proposition  of 
law  is  better  established  than  that  an  execntor  has  an  absolute 
control  over  all  the  personal  effects  of  his  testator.  Petartonv. 
Chomioal  Bank,  $vjmi;  1  Williams  Ez'is  (6th  Am.  ed.)  709; 
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2  Williuna  Ex'n,  998 ;  1  Perry  TroBte,  g  225,  aad  casea  in 
Dotee.  And  this  rule  prerails  where  no  etatote  intervenes.  R. 
8.  c  64,  §  4». 

While  it  is  the  daty  of  an  ezecntor  to  nse  reaaonable  dili- 
gence in  converting  assets  into  money  for  the  general  purposes 
.of  the  will,  the  law  permits  him  to  exercise  a  sonnd  diseretion 
as  to  the  time,  within  a  limited  period,  when  he  will  sell.  And 
high  antbori^  has  declared  tiiat  circumstances  may  exist  in 
which  it  is  certainly  not  wrong  in  him,  althongh  it  may  not  be 
a  positive  dnty,  to  maike  advances  for  the  benefit  of  the  estate, 
and  reimbnrse  huooaelf  therefrom.  Munroe  v.  Bolmea,  13  Allen, 
110.  If  he  may  advance  his  own  money  for  the  general  par- 
poeee  of  the  will,  and  may  sell  the  personal  efiecte  for  the  like 
object,  it  is  difficolt  to  see  why,  in  the  absence  of  any  prohibi- 
tory provision  in  the  will,  he  may  not  mortgage  or  pledge  the 
uKta  for  the  same  pnrpose,  and  the  great  weight  of  authority 
to  holds.  2  WiUiams  Ex'rs,  1001,  and  cases  cited.  MoLeod  v. 
DrMTivnvOTid,  17  Ves.  154 ;  Andrew  v.  Wrtgley,  4  Br.  Ch.  Gas. 
125.  In  Earle  Vane  v.  Bigden  (L.  B.),  5  Oh.  App.  Oas.  868, 
Lord  Hatherly  said :  "  Lord  Thnrlow  expressed  his  opinion 
clearly  to  be  that  the  executor  is  at  liberty  either  to  sell  or 
pledge  the  assets  of  the  testator.  Scott  v.  Tyler,  2  Dick.  712, 
725.  In  fact,  he  has  complete  and  absolute  control  over  the 
property,  and  it  is  for  the  safety  of  manhood  that  it  should  be 
bo;  and  nothing  which  he  does  can  be  disputed,  except  on  the 
ground  of  fraud  or  collusion  between  him  and  the  creditor." 
And  8u-  W.  H.  James^  in  the  same  case,  said ;  "  It  seems  to  be 
settled  on  principle,  as  well  as  by  authority,  that  an  executor 
Iiaa  full  right  to  mortgage  as  well  as  sell ;  and  it  would  be  in- 
convenient and  very  disastrons  if  the  executor  were  obliged 
immediately  to  convert  into  money  by  sale  every  part  of  the  ■ 
usets.  It  is  a  very  common  practice  for  an  execntor  to  obtain 
m  advance  from  a  banker  for  the  inmiediate  wants  of  the  estate 
by  depositing  securities.  It  would  be  a  strange  thing  if  that 
could  not  be  done."    See,  also,. 3  Redf.  Wills,  o.  8,  §  32,  pL  4i 

In  considering  the  question  whether  an  execntor  had  fol- 
lowed a  specific  power  in  a  wiU,  Ch.  Bnchner  made  the  general 
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remark :  "  It  is  certain  that  an  execator,  as  Bach,  has  no  power  to 
pledge  the  estate  of  his  testator  for  a  loan  of  money."  I^ord  t. 
Huaselt,  1  Freem.  (Miss.)  £q.  42.  If  the  learned  chanceOor 
meant  that  an  executor  has  no  anthority  to  pledge  the  aeaeta  of 
bis  testator  for  a  contemporaneous  advance  of  money  for  the 
nee  of  the  estate — for  a  purpose  connected  with  the  administra- 
tion of  the  assets,  he  is  not  sustained  hj  the  great  cnrrent  of 
modem  anthoritj.  1  Peny  Trosta,  270,  and  cases  thrae  cited, 
and  cases  supra. 

Altbongh  the  general  proposition  mentioned  is  so  well  estab- 
lished, nevertheless,  like  most  others,  it  is  not  withont  an  excep- 
tion. For  while  it  is  of  the  greatest  imjwrtance  that  the  disposal 
of  a  testator's  effects  should  be  made  reasonably  safe  to  the  pur- 
chaser, still  it  is  the  boonden  dnty  of  the  executor  to  faithfully 
appropriate  the  assets  to  the  doe  execution  of  the  will ;  and  a 
misapplication  thereof  is  a  breach  of  daty  for  which  he  is  liable. 
And  all  the  authorities  concur  in  holding  that  if  the  pnrchaser, 
mortgagee  or  pledgee  know  or  have  notice,  that  the  tninafer  to 
him  is  made  for  the  purpose  of  misapplying  the  assets,  bis  title 
cannot  be  upheld,  and  he  thereby  becomes  involved,  and  is  made 
liable  to  all  persons  beneticiaUy  interested  in  the  will,  except  the 
executor.  2  Williams  Ex'rs,  1002,  and  cases  in  note  (x) ;  1 
Perry  Tmsts,  270,  and  cases  in  note  1 ;  1  Story  Eq.  §§  400,40^ 
and  cases ;  McLeod  t.  Drvmmand,  17  Yes,  1 53,  where  the  cases 
are  critically  reviewed  by  Lord  Eldon ;  CdOmMn  v.  Li$ter,  1 
De  G.,  M.  &  G.  633 ;  G^^er  v.  Jones,  16  How.  30,  37,  38; 
Sutohins  V.  State  Bank,  aiipra. 

It  also  now  seems  to  be  well  settled,  in  equity  at  least,  that 
an  executor  can  make  no  valid  sale  or  pledge  of  his  testata^i 
effects  for  the  payment  or  security  of  his  own  private  debt  (3 
Sugd.  Tend.  372,  and  cases  in  note  o ;  1  Peny  Tmsts,  270,  and 
cases  in  note  3  ;  2  WilUama  Ex'rs,  1004,  and  cases  in  note  d); 
on  the  ground  rc«  ipsa  loquitur,  giving  the  purchaser,  mort- 
gagee or  pledgee  sach  notice  of  the  niisapplicati<m  as  necessarily 
to  involve  him  in  the  breach  of  duty. 

Chancellor  Kent  condndes  a  critical  examination  of  the 
cases  which  had  then  been  decided,  as  follows :  "  I  have  thns 
looked  pretty  fully  into  the  dedsiong  of  a  pnrchaser  from  an 
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execatoT  of  the  teetator^a  aaseta,  and  they  all  agree  in  this :  that 
ihe  pnrchafler  is  safe,  if  he  is  no  part;  to  any  fradd  in  the  exeo- 
ator,  and  has  no  knowledge  or  proof  that  the  ezeontor  intended 
to  misapply  the  proceeds,  or  was  in  fact,  by  the  Teiy  tnmsaction, 
applying  them  to  the  eztingoishment  of  his  own  private  debt 
The  great  difScnlty  has  been  to  determine  how  far  ^e  purchaser 
dealt  at  his  peril,  when  he  knew,  from  the  very  face  of  the  pro- 
ceeding, that  the  ezecator  was  applying  the  assets  to  his  own 
private  purposes,  as  the  payment  of  his  own  debt.  The  later 
and  better  doctrine  ie,  that,  in  snch  a  case,  he  does  boy  at  his 
peril ;  bnt  that  if  he  has  no  such  proof  or  knowledge,  he  iB  not 
bound  to  inqoire  into  the  state  of  the  trast,  becanse  he  has  no 
means  to  support  the  inqoiry,  and  he  may  safely  repose  on  the 
general  preeamption  that  the  executor  is  in  the  dne  execution 
of  his  trust."    Fidd  v.  StMeffdxn,  7  Johns.  Ch.  150, 160. 

So  Ch.  J.  Tau^  said :  "  An  executor  may  sell  or  raise  money 
on  the  property  of  the  deceased,  in  the  regular  execution  of  his 
duty ;  and  the  party  dealing  with  him  is  not  bonnd  to  inquire 
into  his  object,  nor  liable  for  his  misapplication  of  the  money. 
•  *  *  But  it  is  equally  clear,  that  if  a  party  dealing  with  an 
executor,  has,  at  the  time,  reasonable  ground  for  beKeving  that 
he  intends  to  misapply  the  money,  or  is,  in  the  very  truisaction, 
applying  it  to  his  own  private  use,  the  party  so  dealing  is  re- 
sponsible to  the  person  injored."  Zovrryv.  Com.  <6  Farm,  Bank, 
Taney's  C.  C.  810, 380. 

The  law  recognizes  a  distinction  between  an  ordinary  trustee 
and  an  executor.  The  former  has  possession  for  custody  and  the 
latter  for  administration.  The  latter  has  a  necessary  incidental 
power  of  disposal  which  the  former  does  not.  And  as  a  conse- 
quence, when  one  purchases  of  the  latter  stocks  or  other  securi- 
ties bearing  on  their  face  the  revelation  of  a  trust,  he  may  do  bo 
safely  in  the  absence  of  notice  or  knowledge  of  any  intended 
breach  of  trust  on  the  part  of  the  executor ;  but  if  he  purchase 
like  trust  property  of  an  ordinary  trustee,  the  law  imposes  upon 
him  the  duty  of  iuquiring  into  the  right  of  the  trustee  to 
change  the  securities.  Duncan  v,  Jamdon,  15  Wall.  165, 175  ; 
ShoAD  V.  Sp&no^,  100  Mass.  388 ;  Pendleton  v.  Fay,  2  Paige 
Ch.  205 ;  Aihmaon  v.  Atkinson,  8  Allen,  16 ;  1  Perry  Trusts, 
g  325,  p.  271. 
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In  the  case  at  bar,  the  certificate  of  stock  wae  changed  hj  the 
corporati(}n  and  issned  to  Cook,  executor,  thofl  rerealing  to  the 
bank  the  tmst.  Bat  this  alone  would  not  imperil  the  bank  in 
the  tranBaction,  for  the  executor  had  the  presumptive  right  to 
Bell  or  pledge  the  stock.  But  the  exectttor  gave  to  the  bank  his 
note,  for  the  eecnrity  of  which  the  pledge  waa  made.  The  note 
could  not  be  collected  against  the  estate,  for  it  was  the  penonal 
note  of  the  exeontor.  Davis  v,  French,  20  Maine,  21.  He 
could  not  create  a  debt  in  that  manner  against  the  estate.  And 
if  the  money  waa  thereby  procured  for  his  own  private  nse,  and 
the  bank  knew  it  at  the  time,  the  transfer  of  the  stock  woold  be 
a  devastaoit,  and  coold  not  be  apheld.  If  the  note  had  been 
given  to  the  bank  for  a  private  debt  due  to  the  bank  from  the 
ezecator,  created  before  or  during  his  executorship,  but  inde- 
pendent thereof,  it  would  come  within  the  principle  of  the  nn- 
meroQS  cases  before  cited,  where  the  transaction  itself  would 
speak  and  conclude  the  bank.  But  if  given  as  a  voucher  for 
money  obtained  for  a  legitimate  purpose  connected  with  a  bona 
fide  administration  of  the  will,  then,  though  the  ezecator  alone 
was  made  liable  for  its  payment,  the  transaction  would  be 
legitimate,  and  the  estate  would  have  no  reason  for  complunt. 
-  The  case  finds  *'that  the  money  was  loaned  in  good  faith  by 
the  bank,  and  upon  the  statement  made  by  Cook  that  the 
same  was  wanted  in  the  settlement  of  the  estate."  The  pre- 
sumption is  that  he  was  acting  faithfully.  There  is  no  evidence 
to  the  contrary,  and  the  presumption  must  stand.  The  doctrine 
of  this  case  is  recognized  in  J*ettingiU  v.  PetHngiU,  60  Maine, 
412,  426. 

PluntiS  nonsuit. 

Applbtoh,  0.  J.,  Walton,  Basbows,  Libbst  and  Sthohds, 
JJ.,  concurred. 


e  purport,  see  Bmlth  v.  Ayer,  101  U.  8.  830. 
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Miller  va.  Holt. 

[Sa  UtawHul,  D84.] 

IkBTBDKXNT  in  THS   NATDBE   of  DEBD   00N8TBUED  AS  A.  WILL. 

Deceued  executed  >  writing  in  which  he  dedued  "  I  do  hereby,  on  and  after 
the  day  of  cny  death,  by  thii  will,  giant,  conrey  and  attign  "  certain  real  eitate 
to  my  bin  and  hit  heirs.  Thii  initrument  was  sealed  and  attested  by  two 
witnesses,  but  never  delirered.  On  the  same  day  the  son  executed  an  agree- 
ment  with  hi*  father,  by  which,  in  consideration  of  the  benefits  of  a  certain 
will  of  hii  father's  in  reference  to  the  land  described  in  the  iiisl  instrument,  be 
sgreed  to  support  his  father  during  life ;  ieU,  that  the  first  writing  should  be 
admitted  to  probate  as  a  wilL 

On  Af peal  from  Andrew  Circuit  Court. 
Mea  (£  Williams,  for  appellant. 
William  Herein  (6  Son,  for  respondent. 

HsfTBT,  J.  On  the  20tli  day  of  October,  18T0,  Neleon 
UcD.  Allen  and  Lewis  Allen,  his  father,  entered  into  the  foU 
lowing  written  agreement : 

"  State  of  Mmboitb^  Coiwtt  of  Ahdebw,  1 
October  20th,  1870.         j 

'<  I,  this  day,  for  and  in  consideration  of  the  benefits  of  a 
certain  will,  which  is  the  last  will  and  tttrtiament  of  Lewis 
Allen,  in  regard  to  a  certain  tract  of  land,  to  wit,  (describing 
the  fiftj-fonr  acre  tract  in  controTersj,)  enter  into  a  bond  for 
the  support  of  the  said  Lewis  Allen  dnring  his  natural  life- 
time. In  case  the  Bupporti  from  myself  (N.  McD.  Allen)  is  a 
good,  decent  one,  then  the  above  described  land,  at  the  death 
of  said  Lewis  Allen,  is,  by  his  last  will,  made  on  the  20th  day 
of  October,  1870,  conveyed  to  the  said  N,  McD.  Allen,  his 
heirs  and  assigns  forever,  with  all  its  privileges  and  appnrte- 
uances  in  any  wise  thereonto  belon^ng.  In  case  the  above 
obligation  on  the  part  of  N.  McD.  AUen  is  not  complied  with, 
then  the  said  will  is  null  and  void, 

"  Nklbow  McD.  Allen. 
"  Lewis  Allen. 

"ISBABL   £hAPPBNBEBOEK. 

"  Hbhbt  Ehappensekoeb." 
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On  the  same  day  Lewie  Allen  executed  the  following  in- 
atmmeDt : 

"  State  of  Uissomn,  OotirrT  or  Ahdsbw^,  \ 
October  30th,  1870.  f 

*'  Know  all  men,  and  all  whom  it  may  concern ;  That  the 
following  ind^itare  of  writing  ie  my  last  will  and  teetament 
concerning  a  certain  tract  of  land  which  will  be  deecribed  in 
the  following :  Know  all  men,  that  I  do  hereby,  on  and  after 
the  day  of  my  death,  by  this  will,  grant,  convey  and  assign  to 
Nelson  McD.  Allen,  his  heire  and  asaignB  for  ever,  the  follow- 
ing deecribed  tract  of  land,  to  have  and  to  hold  the  same,  with 
all  ite  privileges  and  appurtenances  in  any  wiee  therennto  be- 
longing, and  is  the  tract  of  land  described  as  follows :  (describ- 
ing the  tract  in  cpntroverBy  as  in  the  foregoing  agreement,)  and 
now,  that  I  acknowledge  this  to  be  my  last  will  and  testament 
in  regard  to  the  above  described  tract  of  land,  and  for  the  pnr- 
poee  therein  mentioned,  and  for  the  benefit  of  the  said  !N .  McD. 
Allen,  and  anything  in  this  document  to  the  contrary  notwith- 
standing, I  have  hereonto  set  my  hand  and  affixed  my  seal 
Signed  this,  the  30th  day  of  October,  1870. 

"Lkwis  Alles.  [hkal.] 

"  Attest :  Isbabl  Enappbnbbbges. 
"Hbsxt  Khapfenbbboeb." 

N.  McD.  Allen  sold  and  conveyed  the  land  described  in 
said  instrument  to  the  plaintiff.  After  the  death  of  Lewis 
Allen  the  said  paper,  as  the  last  wiU  and  testament  of  Lewis 
Allen,  was  admitted  to  probate  by  the  Probate  Court  of  An- 
drew coimty  on  the  5th  day  of  October,  1871,  on  the  evidence 
of  the  attesting  witnesscB ;  but  by  whom  it  was  offered  for  pro- 
hate,  or  in  whose  custody  it  was  found,  is  not  disclosed  by  the 
evidence.  The  defendants  Snyder  and  Watson,  each  had  a 
claim  against  the  estate  of  Lewis  Allen,  that  was  allowed  by 
the  Probate  Oonrt,  which,  on  proper  proceedings,  made  an  order 
for  the  sale  of  the  land  in  controversy  for  the  payment  of 
debts.  The  plaintiff,  a  purchaser  from  K.  McD.  Allen,  and  in 
possession  of  the  land,  filed  his  bill,  praying  for  an  injunction 
against  the  administrator  of  the  estate  and  sud  creditor,  to  re- 
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strain  them  from  ptooeeding  with  aaid  Bala.  A  tamporuy  in> 
JTinction  was  isBBed,  and  on  a  hearing  of  the  cause  the  comt 
made  a  decree  perpetuating  the  injmiotion,  from  which  defend- 
■nta  hare  appealed. 

It  does  not  appear  from  the  pleadings,  or  the  evidence,  that 
the  instmm^it  admitted  to  probate,  which  respondent  contends 
is  a  deed,  waa  acknowledged  or  recorded,  or  was  ever  deUrered 
to  N.  McD.  ABen,  or  in  liie  possession.  A  deed  has  no  vitality 
nntil  deliTered.  Delivery  is  indifipenaable  to  its  operation  as  a 
oonv^ance.  Admitting  that  in  every  other  respect  the  instm* 
ment  is  a  deed,  there  being  no  evidence  whatever  proving  or 
tending  to  prove,  that  it  was  ever  delivered  to  N.  MoD.  Allen, 
we  camiot  say  that  it  conveyed  him  the  land  in  controTersy. 
Bnt,  in  oar  opinion,  the  instroment  is  a  last  wilT  and  testament, 
and  not  a  deed.  It  purports  to  be  a  last  will  and  testament — 
it  is  attested  aa  snch,  was  probated  as  such,  and  the  very  agree- 
ment relied  upon  by  appellant,  in  pnreoance  of  which  it  was 
made,  so  denominates  -it.  X.  MeD.  Allen,  by  that  agreement 
Btipnlated  with  his  father,  not  for  a  deed  conveying  to  him  a 
present  interest  in  the  land,  but,  "  for  the  benefits  of  a  certain 
will,  which  is  the  last  will  and  testament  of  Lewis  Allen  in  re- 
gard to  a  certain  tract  of  land,  to  wit,"  &c.  In  addition  to  all 
tlieae  facts,  which  indicate  clearly  that  it  was  eseonted  as,  and 
for,  a  last  will  and  testament,  the  langnage  of  the  instrument 
■tamps  it  as  such. 

"  I  do  hereby,  on  and  after  the  day  of  my  death,  by  this 
■will,  grant,  convey  and  assign  to  Nelson  McD.  Allen."  A  will 
"  is  a  disposition  of  real  or  personal  property,  or  both,  to  take 
effect  after  the  death  of  the  person  making  it."  "  The  legal 
declaration  of  a  person's  mind,  or  intention  respecting  the  man- 
ner in  which  he  would  have  his  property  or  estate  disposed  of 
after  his  death."  "  No  particular  form  is  requisite  to  coustitate 
a  vaUd  devise.  An  instmment  may  thns  operate  which  is  to 
take  effect  after  the  death  of  the  maker,  although  its  general 
form  is  that  of  a  deed."  HiUiard  on  Heal  Prop.,  vol.  2,  p.  501. 
Here  N.  McD.  Allen  took  no  present  interest  in  the  land.  He 
stipulated  for  "  the  benefite  of  a  will,"  and  whether  he  would 
ever  have  any  benefit  of  the  will  depended  upon  the  manner 
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in  which  he  complied  with  his  obUgation  to  snpport  his  fidier, 
Lewis  Allen.  The  inatmment  was  a  testamentary  diapodtion 
of  the  property.  Neither  party  could  have  aapposed  that  it 
was  a  deed.  It  haa  none  of  the  featnree  of  a  deed,  except  the 
words  "grant,  convey  and  assign,"  and  a  scroll  for  a  seal,  while 
all  of  its  other  oharaoteristics  are  those  of  a  last  will  and  testa- 
ment. If  the  intent  were  clear  upon  the  face  of  the  inatm- 
ment,  that  the  parties  designed  it  to  operate  as  a  deed,  notwith- 
standing its  form,  the  coorts  r^ardiug  more  the  sabetance  than 
the  form,  would  give  effect  to  that  intent;  bnt  where  such 
intention  is  not  apparent,  and  the  form  of  the  instrnment  is 
that  of  a  will,  it  must  be  regarded  as  a  will. 

The  judgment  of  the  Circoit  Court  is  reversed.  All  e<Hi- 
cur. 

Kerersed. 


Bee  Armstrong  v.  Armatrong,  infra,  a*,  to  form  (tf  will  and  o 


Samckl  Weld  st  al.,  Exeoutohs, 

V8. 

Gboeqb  Putnam  et  al, 

[TO  Halae,  209.] 

Bequest  of  Lira  estatb  in  sKsmiTABT  fuvd. 

Od  the  bequest  of  ■  life  ettate  In  >  residakij  fund  where  no  time  U  named  ia 
the  will  for  the  commencement  of  the  interest,  or  the  enjoyment  of  the  nie  or 
income  of  such  residue,  the  life  legatee's  interest  if  to  be  computed  from  the 
time  of  the  death  of  the  testator. 

A  testatrix  devised  and  bequeathed  the  re»dne  of  all  her  estate,  real  and  per- 
sonal, in  trust  to  trustees  named,  "  for  the  sole  nse  and  benelit  of  her  sitter" 
S.  H,  S;  directed  certain  precautions  to  be  observed  for  the  safety  of  the  prin- 
cipal and  ordered  that  "  the  interest  and  income  accruing  from  the  same,  and 
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•U  olber  proGU  th>t  naj  accrue  from  M*  Imit,"  ihould  be  collected  b;  the 
trusteei  and  paid  over  trtrj  six  months  to  the  lUter  dating  her  natural  life. 
Sj  the  ume  item  the  trustees  were  aulboiiied,  on  request  of  the  sister,  to  sell 
the  real  estate,  invest  the  proceed*  and  pajr  the  interest  accruing  therefrom  to 
the  lister  duKng  her  natural  life ;  Jfeii/,  that  S.  H.  S.  took  (he  interest  and  in- 
come of  the  leaidue  of  the  estate  from  (be  death  of  the  testatrix. 

Bill  ix  KqimT  brought  nnder  the  statnte  to  obtain  a  con- 
Btroetion  of  the  last  wtH  of  Sophia  J.  Snow,  late  of  Bmnswick, 
in  this  coDDtj. 

So  mach  of  the  will  as  is  essential  to  the  decisioQ  appean  in 
the  opinion. 

If.  W^,  for  oomplunants. 

C.  E.  Clifford,  for  defendants. 

Appleton,  C.  J.  This  is  a  bill  in  eqnity  brought  under  the 
proTifiionB  of  B.  S.,  c.  77,  §  5,  bj  the  ezecuton  and  trusteee 
under  the  will  of  Sophia  Joanna  Snow,  to  determine  the  con- 
struction of  the  same. 

£j  the  first  item  of  the  will  certain  enumerated  articles  of 
personal  property  are  jpven  and  bequeathed  to  her  beloved  sis- 
ter Salome  Harding  Snow. 

The  second  item,  the  construction  of  which  is  to  be  deter- 
mined, is  in  these  words  : 

'*  2.  I  give  and  bequeath  to  Israel  Whitney  of  Boston, 
Samoel  Weld  of  Eoxbury,  and  Graham  Rogers  of  Boston, 
jointly  in  trust  for  the  sole  use  and  benefit  of  my  beloved  sister 
Salome  Harding  Snow,  the  residue  of  all  my  estate,  both  real 
and  personal,  of  which  I  may  die  possessed — the  same  to  be  kept 
securely  invested  in  good  stocks  and  mortgages,  always  first 
mortgages,  and  the  interest  and  income  accruing  from  the  same 
and  aH  other  profits  which  may  accrue  from  this  trust  to  be  col- 
lected by  the  said  tmstees  and  paid  over  to  her,  my  said  beloved 
sister  Salome  Harding  Snow,  every  fdz  months  dniiug  her  nat- 
ural life.  My  trustees,  on  the  request  of  my  said  beloved  sister 
Salome  Harding  Snow,  are  hereby  fully  authorized  and  empow- 
ered to  sell  my  real  estate,  held  by  them  in  trust  nnder  this  my 
will,  and  to  execute  valid  deeds  for  the  conveyance  thereof,  free 
and  dischaiged  of  all  trusts.    The  money  or  sum  accruing  from 
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aaid  Bale  to  be  Beoorelj  inreeted  in  good  Btock  and  mortgages,  ■]■ 
wajB  first  mortgagGB,  and  the  intereet  accruing  from  said  invest- 
mont  to  be  paid  to  her,  mj  beloved  sister  Salome  Harding  Shot, 
during  her  natnral  life.  And  I  also  fully  anthorize  mj  tnu- 
teefl,  after  die  decease  of  my  beloved  sister  Salome  Harding 
Snow,  to  sell  and  convey  said  real  estate  for  the  porpoee  of 
facilitating  a  distribation  of  said  trust  property  in  the  manner 
hereinafter  mentioned.  After  the  decease  of  my  beloved  aster 
Salome  Harding  Snow,  the  following  legacies  to  be  paid  in  the 
order  as  they  are  nombered :  No.  3  first,  No.  4  second,  and  so 
on.  Should  there  not  be  property  enough  to  pay  all  these  I^t- 
cies,  the  first  numbered  are  to  be  paid  and  the  last  nnmbered 
are  to  be  left  ont,"  &c 

The  qneetion  presented  for  our  determination  is  this :  Does 
Salome  Harding  Snow  take  the  interest  and  income  of  the 
residue  of  said  estate  from  the  death  of  the  testatrix  I 

The  intention  of  the  testatrix  is  nnmistakable.  The  residue 
of  all  her  estate,  both  real  and  personal,  is  devised  in  trust  for 
the  sole  use  and  benefit  of  her  beloved  sister.  The  interest  and 
income  accruing  from  stocks  and  mortgages,  and  all  other  profits 
which  may  accrue  from  the  trust,  are  to  be  collected  and  paid 
over  to  this  beloved  sister,  ev^y  six  months  during  her  natural 
life.  In  case  of  sales  of  real  estate,  the  sum  aocnung  there- 
from is  to  be  reinvested,  and  the  interest  accruing  from  such 
investment  is  to  be  paid  to  this  sister  daring  her  natnral  life. 

The  will  speaks  from  the  death  of  the  testatrix.  The  in- 
come and  interest  on  the  estate  as  then  existing,  at  once  accrues 
— and  from  that  date.  Nothing  indicates  an  accumulation. 
Nothing  indicates  that  there  is  to  be  any  poe^nement  of  the 
right  of  the  sister  to  accming  income  or  interest.  On  the  con- 
trary, every  six  months  during  her  natural  life  the  income  and 
interest  ia  to  be  paid.  Upon  the  death  of  the  testatrix,  separa- 
tion of  principal  and  interest  takes  place.  The  will  disposes 
of  each.  The  income  and  interest  is  to  be  paid  to  the  sister. 
The  principal,  from  which  income  and  interest  arise,  is  sabject  to 
the  general  proviuons  of  the  will  upon  the  death  of  the  sister. 

"  The  result  of  the  English  cases  appears  to  be,"  observes 
Walworth,  Oh.,  in  WilHameon  v.  WiUiamf,  6  Page,  298,  **  uid 
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I  have  not  been  able  to  find  any  in  tbis  establishing  a  different 
principle,  that  on  tbe  bequest  of  a  life  estate  in  a  residuary 
fund,  and  when  no  time  is  provided  in  the  will  for  the  com- 
mencement of  the  interest  or  the  enjoyment  of  the  ase  or 
income  of  aach  residne,  the  legatee  for  life  is  entitled  to  the 
interest  or  income  of  the  clear  residne,  as  afterwards  ascertained, 
to  be  eompnted  from  the  time  of  the  death  of  the  testator." 
In  Lovering  v.  Minot,  9  Cosh.  161,  it  was  held  that  under  a 
will  by  which  all  the  residue  and  remainder  of  the  testator's 
estate  is  given  to  trustees  in  tmst,  to  pay  over  and  distribute 
the  income  to  and  among  his  five  children,  one-fifth  to  each, 
daring  their  respective  lives  with  remainder  of  over,  that  such 
children  are  entitled  to  their  respective  portions  of  the  income 
of  such  residne  from  the  death  of  the  testator.  In  Cook  t. 
Maker,  36  K.  Y.  15,  it  was  decided  that  when  a  sum  is  left  in 
trust  with  direction  that  the  interest  and  income  be  applied  to 
the  Qse  of  a  person,  that  snch  person  is  entitled  to  interest  from 
tbe  death  of  tbe  testator.  "  The  weight  of  authority,"  observes 
Davies,  C.  J.,  "  now  is  in  favor  of  allowing  the  payment  of 
annuities  or  incomes  to  commence  at  the  testator's  death."  To 
the  same  efieet  are  the  decisions  in  PoUoek  y.  Learned,  102 
Haas.  54,  and  SargerU  v.  Sargent,  103  Mass.  297.  Every  clause 
in  the  will  negatives  the  idea  that  there  was  to  be  an  accumula- 
tion of  interest,     ffewitt  v.  Morris,  1  Tamer  and  Bussell,  241. 

The  result  is  that  in  accordance  with  the  plain  intent  of  the 
testatrix,  Salome  Harding  Snow  takes  tbe  interest  and  income 
of  the  residue  of  the  estate  from  tbe  death  of  the  testatrix. 

The  bill  is  sustained,  and  a  mast^  is  to  be  appointed  to  de- 
termine all  the  reasonable  costs  and  chaises  accruing  in  this 
case  on  both  sides,  which  are  made  a  charge  upon  tbe  estate  in 
the  hands  of  the  tmetees. 

■Waltoh,  Tieoiw,  FvrxBS  and  STUOiirDS,  JJ.,  concurred. 

LiBBiT,  J.,  did  not  sit. 
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Armsteong  vs.  Armstrong. 

[4  J.  B«xter,  SSI.] 
When  in8TBITHB1!TT  oohstbded  to  bb  a.  will. — Bbvisb  oir  ooir- 

DinON    ] 


No  puticnlar  foim  (or  ■  will  ii  required.     The  quettioD  it  one  of  intention  to  be 

gathered  from  the  language  used. 
An  iDslTument  commenciDg.  "  ICnoir  all  meD  by  (heie  pTesenb,"  and  ending, 

"  Thii  conveyance  to  have  effect  from  and  after  my  death,"  is  a  will 
A  devise  "  for  the  consldeialion,"  amongst  other  thing*,  that  the  devisee  lappoit 

certain  persona,  ia  not  upon  a  condition  precedent,  bnt  ii  in  the  nature  of  a 

covenant  by  the  deviiee. 

AfPKAL  from  the  Chancery  Court,  A.  S.  Makkb,  Chan- 
cellor. 

Zatni  db  Tillman  and  Keroheval,  for  ArmBtrong. 

E.  Cooper,  for  Stone. 

UcFaxlaitd,  J.,  delivered  the  opinion  of  the  coart.    John 
ArmBtrong  died  in  Lincoln  conntj  about  the  year  1847.    The 
folloviog  paper  was  probated  as  his  will,  to  wit : 
"  LmoouT  Oomnr, ) 

TENMBSefiB.  ) 

"  Enow  all  men  by  these  presents,  that  I,  John  Armstrong, 
of  the  before-named  county  and  State,  has  this  day  bai^ined 
and  conveyed  to  my  son,  Josiah  K.  Armstrong,  all  of  my  estate, 
real  or  personal,  that  is  .to  say,  one  hundred  and  forty  acres  of 
land,  it  being  the  tract  whereon  I  now  live,  together  with  all 
my  stock  of  horses,  cattle,  hogs,  sheep,  honsehold  and  kitchen 
formtnre,  famung  utensils,  blacksmith  tools  and  wagon  maker's 
tools,  and  all  notes  and  acconnts  that  are  coming  to  me,  for  the 
consideration,  that  is  to  say : 

"  Ist.  About  eighty-five  dollars,  which  I  now  owe  him. 

"  2d.  That  he,  the  said  Joeiah  R.  Armstrong,  pay  all  my 
just  debts. 

"  3d.  That  he  provide  for  the  support  and  comfort  of  hii 
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mother  during  her  natnral  life,  and  also  to  support  and  raise  mj 
four  gnuDdchildren,  that  is  to  say,  Jolm  "Weeley  AnoBtrong, 
Jasper  Newton  ArmBtrong,  George  HiggisB,  and  Sarah  Jane 
ArmBtrong.  This  conyeyanee  to  have  effect  from  and  after  my 
death.     Witness,"  &a. 

The  four  persons  named  were  the  children  and  not  the 
grandchildren  of  John  Armstrong,  as  the  paper  erroneously 
states.  Their  ages,  at  the  death  of  their  father,  ranged  from 
thirteen  to  nineteen  years.  After  the  death  of  the  father,  the 
widow  and  five  children,  inclnding  Josiah  R.,  who  was  the 
oldest  left  at  home,  remained  on  the  farm  as  one  family  for  a 
few  years,  when  Josiah  R.  left,  married,  and  settled  near  by, 
leaving  the  others  in  possession  with  the  widow.  They  con- 
tinued in  possession,  rusing  their  sapport  npon  the  farm,  nntil 
they  each  married  and  left,  bat  one,  who  remained  with  the 
widow  nntil  she  died,  in  187J. 

This  bill  is  filed  by  a  portion  of  the  heirs  to  recover  the 
land,  npon  the  gronnd  that  the  will  was  inoperative  to  pass  the 
title  to  the  land;  and,  second,  npon  the  allegation  that  Josiah 
R.  failed  to  provide  for  the  snpport  of  his  mother  dming  life, 
and  to  sapport  and  raise  the  other  fonr  children. 

The  paper  in  question  having  been  probated  as  the  will  of 
Armstrong,  and  the  probate  never  having  been  set  aside,  no 
serions  question  can  now  be  made  as  to  its  validity.  That  it 
is  testamentary  in  its  character  fully  appears.  No  particular 
form  for  a  will  is  required.  Whether  a  paper  be  intended  to 
operate  as  a  deed  or  a  will  is  a  question  of  intention,  to  be 
gathered  from  the  language  used.  Here  the  clearly  expressed 
intention,  that  it  is  to  take  effect  upon  the  death  of  Armstrong, 
condueively  fixes  the  character  of  the  writing,  and  shows  it  to 
be  a  testamentary  paper. 

It  is  erroneously  assumed  that  the  title  of  Josiah  R.  Arm- 
Btrong, under  the  will,  would  be  defeated  by  showing  that  he 
had  failed  to  render  the  consideration  expressed,  by  supporting 
the  widow  and  raising  and  Bupportdng  the  other  children.  This 
is  not,  as  in  some  cases,  made  a  condition  precedent,  upon  the 
perf  onnance  of  which  alone  the  title  would  vest,  but  is  stated 
to  be  the  conmderatiou  in  part  for  which  the  devise  was  made. 
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It  IB  more  in  the  nature  of  an  independent  agreement  ot  cove- 
nant npon  the  part  of  Jostah  B. ;  part  of  the  consideration  ex- 
pressed was  certainly  rendered.  If  he  failed  to  perfonn  the 
remainder  of  his  nndertaldng,  the  parties  for  whoee  benefit  these 
Btipolationf!  were  made  would  certainly  hare  had  their  remedy 
to  compel  a  performance,  hat  they  made  no  complaint.  It  is 
not  clear  that  Jocdah  B.  ao  f ar  failed  as  to  have  rendered  him 
hable  npon  his  agreement,  bnt  we  do  not  discnsB  this.  See  ffale 
V.  Witt,  1  Heisk.  B67. 

We  think  the  title  of  JoaiahR,  under  the  will,  is  good.   The 
decree  Hiamiaaing  the  hill  will  he  aflirmed,  with  costa. 


Form  of  fnatrnmeiits  held  testamentarj  In  eharaeter.— The  geaenl 
rule  io,  that  the  form  of  the  luetnunent  Is  not  nutterUI,  if  the  iolent  tlut  it 
■ball  lakeeflect  on  the  testator's  death  U  made  oat,  either  from  the  docmnoil 
ItwU  or  outdde  evidence. 

Wtltlnga  of  the  following  character  have  been  admitted  to  probate: 

PromlsBorj  not«B. — FromiMoi;  notes  In  ordinary  form,  with  eridawe 
that  the  deceaaed  intended  them  to  be  paid  only  at  her  death.  Woodbridge 
T.  Spooner,  8  B.  A  Aid.  288 1  Uaxee  ▼.  Shute,  cited  2  Hagg.  347. 

A  note  indorsed,  "  If  I  am  not  living  at  the  time  this  note  la  paid,  I  order 
the  Gonteota  to  be  paid  to  A.  H."  Hunt  t.  Hont,  4  N.  H.  4M;  Jackmn  <r. 
Jackioa,  6  Dana,  207. 

A  note  found  in  an  eOTelope,  with  a  letter  stating  it  was  for  the  payee's 
t^thful  services,  wss  vlewe#ss  a  legacy,  but  not  admitted  to  probate,  at  It 
waa  not  attested  according  to  the  statute.    Qough  t.  Furdon,  7  Ex.  48. 

Bonds. — A  bond  expressed  to  be  payable  out  of  the  general  fund  of  the 
obligor's  estate  at  his  death.    Johnson  v.  Tancey,  20  0*.  707. 

A  like  instrument,  absolute  in  form,  but  placed  in  the  hands  of  a  third 
peraon,  to  be  delivered  by  him  to  the  oUlgee  only  on  the  death  of  the  obligor. 
Carey  t.  Denni«,  18  Hd.  1. 

An  assignment  of  a  bond  by  indorsement.  Mnsgrave  v.  Donn,  <^ted  3 
Hagg.  247. 

Power  of  attorney.— A  power  of  attorney  authorixing  certain  persona  to 
administer  on  the  maker's  eetate,  and  to  sell  and  dispose  of  the  proceeds  as 
tbey  shall  think  proper  for  the  greatest  benefit  of  the  heiis.  Rose  v.  Quick, 
80  Pa.  St.  22S. 

A  like  power  authorlxing  the  donee  to  hold  and  retiJn  to  bis  own  use  cer- 
t^n  property  until  the  donor  should  return  from  a  foreign  laud,  and  asrign- 
ingand  transferring  such  property  to  the  donee  in  case  the  donor  died  before 
■ucb  letum.    Cross  v.  Crosa,  8  Ad.  A  E.  B.  8.  711. 

Contracts.— -Instnunents  In  the  toim  of  aiticke  of  agreement.    Qreen  t. 
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Frond,  8  Keble,  8IO1  Hlion  v.  WythuD,  1  Ch.  Cu.  HB.  But  see  BoiUiigton 
UniTeralty  v.  Bairett,  S3  Iowa,  60. 

Uarria^  articles.    Marnell  v.  W&lton,  cited  3  Hagg.  247. 

A  Bcotdi  settlemeDl.    Hogg  v.  Lashley,  8  Hagg.  416,  in  note. 

An  Inatmnient  headed,  " Uatiimonial  and  testamentary  agreement,"  not- 
-withstanding  it  may  taave  been  executed  in  porauance  of  a  prevloaB  promise 
or  oUlgalion  appearing  on  its  face.    WiU  of  Dietz,  00  N.  T.  88. 

Checks* — Checks,  with  entries  in  the  check  book  that  thej  were  drawn 
"for  fear  anything  should  happen  that  I  should  die!"  Bartholomew  v.  Hen- 
ley, 8  PhU.  817. 

Letters.— A  writing  in  the  form  of  a  letter.  Wagner  t.  McDonald,  2 
Harr.&J.  84«;  In  re  Dunn,  1  Hagg.  4691  Hanly  t.  Lakln,  I  Hagg.  180;  Dry- 
butter  T.  Hodgea.  dted  3  Hagg.  247;  Boyd  t.  Boyd,  6  GUI  &  J.  26;  Hwrell 
T.  Dickey,  1  Johns.  Cb.  158;  Passmore  t.  Passmore,  1  Ptiill.  210;  Denny  y. 
Barton,  2  Phill.  SIS.    But  aee  Buccessloo  of  EUiott,  27  La.  Ann.  42. 

Bills  of  exchaiige.-~Ordeis  on  a  aavings  bank  signed  in  the  presence  of 
witnesses.    In  re  Harsden,  1  Bwab.  &  Tr.  542. 

A  bUl  of  excliange  signed  in  the  presence  of  witnesses.  Jones  t.  Nicolay, 
2  Rob.  288. 

Deeds. — Deeds,  with  or  without  coyenants  and  warranty,  containing 
statements  that  they  are  not  to  take  efFect  till  the  grantor's  deatlL  Turner  t. 
Bcott,51Pa.  St  136;  Frederick's  Appeal,  62  Pa.  St.  SS8;  Bright  v.  Adams, 
51  Oa.  289 ;  Henington  t.  Bradford,  1  Hiss.  520 ;  Wheeler  7.  Durant,  8  Rich. 
Eq.  493;  Hilledge  v.  lAmar,4Deasaua.  617;  Singleton  r.  Bremar,  4 UcCk>rd, 
12;  Miller  t.  Holt,  68  Mo.  584;  a.  0.  oftte,  p.  120. 

Conveyance  of  slaves  "at  gnntor's  death."  Ingram  r.  Porter,  4McCord, 
106 ;  Bagadale  v.  Booker,  2  Btrobh.  Eq.  848,  in  note.  But  see  Swails  t. 
Bnahart,  2  Head,  581. 

A  deed  of  property  in  form  absolute,  with  a  clause  reeerring  the  use  of 
the  estate  to  the  grantor  during  life,  and  thenceforth  to  be  the  grantee's  prop- 
etVj.  Symmea  t.  Arnold,  10  Oa.  506;  Dunn  t.  Bauk  of  Mobile,  2  Ala.  152. 
But  see  Ward  v.  Ward,  2  Swan.  648;  Bass  v.  Bass.  62  Ga.  681. 

A  conveyance  to  a  wife  during  "widowhood,"  and,  if  she  re-marriBS,  to 
another.    Sartor  v.  Sartor,  89  Hiss.  700. 

Conveyance  of  land  "at  "or  "after  my  death."  Will  of  Belcher,  66  N.C. 
61;  Hester  v.  Young,  2  0».  81;  Dudley  v.  MaUory,  4  Ga.  63. 

But,  on  rimJlar  words,  a  contrary  conclusion  was  reached,  on  evidence  that 
the  deed  was  delivered  on  the  day  of  its  date  to  the  grantee,  who  wae  a  crip- 
ple, and  was  intended  as  a  present  provision  to  induce  him  to  continue  to 
Utb  with  the  grantor,  his  mother.    Qoldlng  v.  Golding,  24  Ala.  122. 

A  deed  having,  before  the  operative  words  of  conveyance,  the  expression 
"afterhisburialexpensesandthepayment  of  all  just  debts."  Hall  v.  Bragg, 
28  Ga.  880;  Nichols  v.  Chandler,  56  Ga.  860. 

A  grant  of  "one-half  of  all  the  property  of  which  he  may  die  seized  sad 
WatUns  V.  Dean,  16  Terg.  821. 
Vol.  I.— 14 


i  by  Google 


i!10  AHEKICAN  PROBATE  REPORTS. 

Deeds  containing  tnuta,  wltb  claiuea  that  the;  aie  not  to  take  effect  tUl 
the  gnntor  diea    In  re  Horgon,  L.  B.  1  P.  &  D.  214. 

A  conyey&nce  of  Isnd  "on  uid  after  the  day  of  mj  death,"  the  gnDtte 
executing  at  the  some  time  an  agreement  to  support  the  grantee  doling  bi* 
life.    UiUer  t.  Holt,  68  Mo.  SS4 

InGillhainT.  Hnstin, 43  Ala.  86fl,  It  Is  aaid:  "The  law  ie  nowtoowdl 
settled  to  admit  of  controvBrsy,  that  if  an  inatruinent  be  in  tlie  foim  rf  • 
deed  of  gift,  and  called  nich,  hUII  if  Its  purpose  be  testamentary,  and  it  it 
only  to  be  consummated*by  death,  effect  will  be  given  to  it  aa  a  will  and  not 
as  a  deed.  And  in  determining  whether  an  instrnment  be  a  deed  or  will. 
the  main  question  is,  did  the  maker  intend  to  convey  any  estate  or  lotoW 
whatever,  to  vest  before  his  death  and  upon  the  execution  of  the  paper;  or, 
on  the  other  hand,  did  he  intend  that  all  the  interest  and  estate  should  tab 
effect  tmly  after  his  death ! "  Bhepherd  r.  Nabors,  6  Ala.  681 ;  Thompson  t. 
Johnson,  IS  Ala.se:  Mosser  t.  Hoeeer,  83  Ala.  6S1;  Walker  v.  Jones,  at  Ala. 
448;  Kinnebrew  v.  Eumebrew,  86  Ala.  638;  Craln  v.  CnOn,  17  Tex.  80;  ac 
%l  Id.  790;  Ulltican  v.  Mllllcan,  34  Tex.  426;  Oage  v.  Oage,  12  N.  H.  STl; 
Allison  V.  Allison,4Hawlu(N.C.),14I;  Bitter's  Appeal,  09  Fenn.8Lt; 
Stevens  v.  Huddleaton,  18  B.  Hon.  299;  Edwards  v.  Bmlth,  SS  Hiss.  191; 
Hall  V.  Burkham,  09  Ala.  849;  Hart  v.  Rust,  46  Tex.  0S6;  West's  Case,  Ha. 
177,  pi.  814 ;  Habergbam  v.  Vincent,  3  Ves.  Jr.  204. 

The  authorities  above  cited,  furnish  the  following  tests  to  determine 
whether  an  instrument  in  the  form  of  a  deed  is  testamentary  in  chanctet; 

lat.  Wsait  delivered  to  the  grantee  during  the  deceased's  lifetime, orns 
it  publicly  recorded? 

2d.  Does  It  dispose  of  specified  property  existing  or  owned  by  the  deceased 
at  the  time  of  Its  execution,  or  does  it  seek  to  distribute  In  general  terrns  such 
property  as  might  be  his  at  the  time  of  death? 

8d.  Doealt  purport  to  glveapre8entveetedintere8ttotliedonee,postpOD- 
ing  his  enjoyment  of  It  until  the  donor's  death? 

4th,  Did  the  parties  subsequently  deal  with  die  proper^  in  such  a  manner 
as  to  indicate  that  they  viewed  the  transfer  es  a  deedT 

The  same  instrument  may  operate  in  part  aa  a  will  and  In  part  as  a  deed. 
RoUnson  v.  Bcbly,  6  Ga.  SIS ;  WatUns  v.  Dean,  10  Yerg.  821. 

Instroments  held  not  to  be  tegtamentary. — But  a  conveyance  left  in 
escrow  till  the  grantor's  death,  or  containing  a  direction  that  It  shall  not  be 
"  deliverable  "  till  that  event  happen,  has  been  refused  probate.  Sleirart  t. 
Stewart,  5  Conn.  817;  Belden  v.  Carter,  4  Day,  66;  Wheelwright  v.  Wheel- 
wright, 2  Mass.  447;  McGlann  v.  McOlann,  17  Oa.  384. 

So  disconnected  entries  in  a  memorandum  book  of  certain  sums  for  certain 
persons,  without  any  words  of  gift,  cannot  constitute  a  will.  Patterson  i. 
English,  71  Pa.  St.  454. 

Neither  is  an  agreement  for  a  tease  which  directs  a  certain  disposition  to 
be  made  in  the  event  of  the  lessor's  death  before  its  termination.  In  n 
I,  L,  R  1  P.  4  D.  884. 
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Thomas  L.  Stu-well  et  al.  v3.  Hekbt  F.  Knappee. 

[39  Indiana,  B6S.] 
DeTIBE  DTJEING  life  OB  WIDOWHOOD. — CONDITIONAL   LtMITATION. 

,  — Hole  m  Shelley'b  oasb. 

The  last  wiU  of  a  deceased  husband  provided  aa  followi.  vii.  ;  "  I  give  and  be- 
qaeath  to  my  nife,  M.  S.,  all  my  teal  and  personal  property,  moneys  and 
effecU,  •  •  •  to  b«  hers  during  her  natural  life  er  ■widoviheed ;  after  her 
death  er  marrii^,  and  after  my  youngest  child  then  living  sbol!  arrive  at  the 
age  of  twenty-one  years,  to  be  divided  between  my  children,  M.  F.,  J.  N., 
V.  L.,  M.  E.  and  C.  D.,  to  have  and  share  alike,"  etc  The  widow  having  re- 
married, one  o(  said  children  brought  suit  against  her  husband,  who  was  in  pos- 
session, for  rents  and  profits,  alleging  the  foregoing  facts  in  the  complaint. 

Heid,  on  demurrer,  that  the  children  took  as  heirs,  by  descent,  and  not  as  dev- 
isees, by  purchase,  the  devise  lo  them  being  void;  and  that,  therefore,  the 
plaintiff  sues  simply  as  an  heir. 

Hild,  also,  that  the  rule  in  Shelley's  Case  does  not  apply  in  this. 

HtU,  also,  thai  the  words  "  or  widowhood"  arc  words,  not  of  limitation  or  Condi- 
tional limitation,  but  of  "  condition  in  restraint  of  marriage,"  within  the  mean- 
ing of  section  3,  3  R.  S.  1S76,  p.  571;  that  such  condition  is  void;  that  M.  S. 
takes  a  life^state  i  and  that,  therefore,  the  complaint  is  insufficient.  - 

Fbou  the  Fountain  Circnit  Court. 

S.  H.  Doohierman,xa.^  M.  MUfm-d,  for  appellants. 

W.  A.  Tipton  and  S.  F.  Wood,  for  appeUee. 

WoEDEN,  J.  Carrie  F.  Steely  brought  thia  action  below, 
againat  Henry  F.  Knapper,  and,  failing  to  recover,  appealed  to 
this  conrt.  Since  the  appeal  Thomas  L.  Stilwell  has  intermar- 
ried with  the  original  appellant,  and  has  joined  in  the  appeal. 
Code,  Bee.  554, 

The  complaint  consiBted  of  two  paragraphs,  but  the  second 
was  withdrawn,  and  a  demurrer  for  want  of  enfficient  facts,  to 
the  first,  was  stiBtained.  The  plaintiS  declining  to  answer, 
final  judgment  was  rendered  for  the  defendant. 

The  first  paragraph  of  the  complaint  alleged  that  the 
plaintiff,  Carrie  D.  Steely,  was  an  infant  of  the  age  of  nine- 
teen years,  who  prosecuted  her  suit  by  her  next  friend,  Thomas 


i  by  Google 


S13  AMERICAN  PROBATE  REPORTS. 

L.  Stilwell ;  that  od  the  19th  da;  of  Norember,  1864,  John 
Steely,  the  father  of  the  plaintifF,  died  testate  in  Fountain 
cotinty,  Iiid^na,  leaving  surviving  him  his  wife,  Mary  Steely, 
and  his  children  by  her,  viz.,  Mortimer  F.  Steely,  John  K. 
Steely,  Viola  L.  Steely,  Mai^jaret  E.  Steely,  and  the  plainti^ 
Carrie  D.  Steely,  as  his  only  heirs;  that  John  D.  Steely  died  . 
seized  in  fee  of  certain  luids  in  Fountain  connty,  TndiwT'*, 
which  are  described,  containing  ^79 '^^  acres;  that  he  also 
died  seized  of  other  real  property  in  that  connty,  and  personal 
property  of  the  valne  of  ten  thousand  dollars ;  that  John  Steely 
made  and  pnbliehed  his  last  will,  a  copy  of  which  is  set  out  in 
foil  in  the  paragraph.  The  following  are  the  portions  of  the 
will  on  which  the  question  here  involved  depends  ; 

"  I  (pve  and  bequeath  to  my  wife,  Mary  Steely,  all  my  real 
and  personal  property,  moneys  and  effects,  that  I  may  possees 
at  the  time  of  my  decease,  except  so  much  as  shall  be  necessary 
to  defray  my  funeral  expenses  and  pay  my  just  debts,  to  be 
hers  during  her  natural  life  or  widowhood ;  ^ter  her  death  or 
marriage,  and  after  my  yonngest  child  that  may  then  be  living 
shall  arrive  at  the  age  of  twenty-one  years,  to  be  equally 
divided  between  my  children  Mortimer  F.,  John  N.,  Yiola  L., 
Margaret  E.  and  Carrie  J>.  Steely,  to  have  and  share  alike. 
Nothing  above  said  is  intended  to  take  from  my  said  wife, 
Mary  Steely,  the  right  to  hold  in  her  own  name  all  right,  title, 
interest  and  appurtenances  to  the  following  real  estate  which 
descended  to  her  from  her  parents,  to  wit : "  (Here  certain 
lands  are  described  other  than  those  described  in  the  complaint 
as  lands  of  whidi  the  testator  died  seized.)  "  She  is  not,  in 
case  she  sells  said  described  lands,  to  use  the  proceeds  in  any 
other  way  than  to  invest  it  in  other  real  estate  for  the  b^iefit 
and  use  of  the  above-named  five  children,  to  be  theirs  after 
death." 

Mary  St«ely  was  by  this  will  nominated  as  executrix. 

The  paragraph  proceeds  to  allege  that  the  will  was  duly  ad- 
mitted to  probate ;  that  Mary  Steely  qualified  and  gave  bond 
as  such  executrix,  and  settled  up  the  estate ;  that  she,  as  anch 
widow  of  John  Steely,  accepted  the  provisions  made  for  her  by 
the  terms  of  said  will  of  John  Steely,  instead  of  her  rights  in 
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the  real  and  penonal  property  of  Baid  John  Steely  under  the 
law,  inclading  her  absolute  claim,  and  accepted  the  benefit 
made  by  said  will,  and  has  enjoyed  the  same  as  folly  as  she 
could ;  that  on  the  20th  day  of  September,  1866,  said  Hary 
Steely  was  married  to  the  said  defendant  Henry  F.  Enapper. 

The  paragraph  further  alleges  that  the  plaintiff,  by  virtue  of 
the  will,  and  the  acceptance  of  its  provisions  by  Mary  Steely, 
and  the  intermarriage  of  the  latter  with  the  defendant,  Henry 
F.  Enapper,  "  became  the  owner  in  fee  of  the  undivided  one- 
fifth  of  the  land  herein  first  described,  of  which  said  John 
Steely  died  seized,  and  was,  at  the  date  of  said  marriage  and 
ever  afterward,  entitled  to  the  possesaion  of  such  undivided 
one-fifth  of  said  lands  and  the  rents  and  profits  of  the  same 
from  SDch  marriage  until  this  date." 

The  paragraph  proceeds  further  to  allege  that  the  lands 
have  never  been  parted  between  the  devisees ;  that  on  the  SOth 
day  of  September,  1866,  the  defendant  Enapper,  took  poases- 
sion  of  the  lands,  and  has  ever  since  had  and  enjoyed  the  rents 
and  profits  thereof,  and  seeks  to  recover  the  plaintiffs  share  of 
the  rents  and  profits. 

The  paragraph  sets  oat  the  matters  much  more  in  detail, 
but  the  above  statement  will  be  snfflcient  to  develop  the  point 
upon  which  the  case  must  be  decided. 

If  the  will  of  the  testator,  in  legal  effect,  gave  to  Mary 
Steely  a  life-estate  in  the  property  devised  absolutely,  and  not 
dependent  upoa  her  remaining  a  widow,  then  it  follows  that 
neither  the  plaintifi,  nor  any  of  the  other  children  of  the  tes- 
tator, will  have  any  right  to  the  lands,  or  the  rents  and  profits 
thereof,  tmtil  the  termination  of  the  life-estate ;  and  the  de- 
mnrrer  to  the  paragraph  of  complaint  was  correctly  sustained. 
We  proceed,  therefore,  to  inquire  what  estate  Mary  Steely 
took  under  the  will ) 

It  is  due  to  counsel  to  remark  that  we  have  .been  favored 
with  able  and  exhanstive  briefs,  that  have  facilitated  our  re- 
searches and  saved  ns  much  labor  in  the  examination  of  the 
question  involved. 

The  question  involves  the  legal  effect  of  the  words  in  the 
will,  "  to  be  hers  daring  her  natural  life  or  widowhood,"  taken 
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in  connection  with  the  other  portions  of  the  wilL  If  the 
vordfl  quoted,  constrned  with  the  reaidne  of  the  will,  impoH 
that  Maiy  Steeley  is  to  have  a  life-estate  in  the  property  de- 
vised, on  condition  tiiat  she  remains  a  widow  daring  that  time, 
the  life-estate  will  be  absolute,  and  the  condition  will  fall,  inu- 
much  as  we  hare  a  statute  which  provides  that  "  A  devise  car 
beqaeat  to  a  wife  with  a  condition  in  restrtunt  of  marns^ 
shall  stand,  but  the  condition  shall  be  void."  3  B,  S.  1876, 
p.  571. 

The  following  summary  of  the  law,  on  the  sahject  of  ctm- 
ditions  in  wills  in  restraint  of  marriage,  is  found  in  1  Story  £q., 
11th  ed.  sec.  280. 

"  The  general  result  of  the  modem  English  doctrine  (m  thie 
subject  (for  it  will  not  be  found  easy  to  reconcile  all  the  cases) 
may  be  stated  in  the  following  summary  manner.  O>ndit)oii£ 
annexed  to  gifts,  legacies,  and  devises,  in  restraint  of  marriage, 
are  not  void,  if  they  are  reasonable  in  themselves,  and  do  not 
directly  or  virtually  operate  as  an  undue  restraint  npon  the 
freedom  of  marriage.  If  the  condition  is  in  restraint  of  nur 
riage  generally,  then,  indeed,  as  a  condition  against  public 
policy,  and  the  due  economy  and  morality  of  domestic  life,  it 
will  be  held  utterly  void.  And  so,  if  the  condition  is  not  in 
restraint  of  marriage  generally,  but  still  the  prohibition  is  of  eo 
rigid  a  natore,  or  so  tied  up  to  peculiar  eircumBtancea,  that  the 
party,  upon  whom  it  is  to  operate,  is  unreasonably  restrained  in 
the  choice  of  marriage,  it  will  fall  under  the  like  considerati<HL 
Thus,  where  a  legacy  was  given  to  a  daughter,  on  condition 
that  she  should  not  marry  without  consent,  or  should  not  many 
a  man  who  was  not  seized  of  an  estate  in  fee-simple  of  a  clear 
yearly  value  of  £500,  it  was  held  to  be  a  void  condition,  u 
leading  to  a  probable  prohibition  of  marriage.  [And  in  a  later 
case  it  was  held  that  a  general  condition  in  restrunt  of  mar 
•  riage  is  good  as  to  the  twtator's  widow,  but  not  good  in  respect 
to  any  other  person.]  " 

The  "later  case,"  above  alluded  to,  is  probably  that  of 
IXtyyd  V.  JJoyd,  2  Sim,  N.  S.  255,  where  it  was  held  by  the 
Vice-Chancellor  that,  "according  to  the  authoritiee,  such  s 
condition  is  not  void  as  to  the  wife,  the  law  recognizing  in  a 
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hnaband  auch  an  intereat  in  hia  wife's  widowhood  as  to  make  it 
la'wfnl  for  him  to  reatrain  her  from  making  a  second  marriage, 
by  imposing  a  condition  that  on  sach  marriage  any  proviaion 
iie  maj  have  made  for  her  ahall  cease.  And  with  regard  either 
to  hia  wife  or  to  anj  other  woman,  a  teatator  may  make  a  gift 
BO  long  as  she  shall  remain  aingle ;  bnt  if  he  first  gives  a  Uf  e- 
estate  to  a  aingle  woman,  a  atranger  to  him,  and  then  annexes  a 
condition  that  in  case  she  marries  at  all,  it  shall  go  over,  that 
being  in  general  reatraint  of  marriage,  is  not  a  good  condition." 
See  Morley  v.  Rermoldaon,  2  Hare,  571. 

We  deem  it  nnaecessarj  to  determine  whether  onr  statute 
has  done  any  thing  more  than  to  place  the  widow  of  the  testa- 
tor npon  a  common  level  with  other  persons,  in  reapect  to  re- 
straints upon  marriage ;  in  other  words,  whether  snch  reason- 
able restraints  as  would  be  npheld  in  regard  to  other  persons 
may  not  be  upheld  in  regard  to  such  widows,  under  the  statute 
above  quoted.  The  statute  may  be  construed  to  prohibit  all 
restraints  whatever  upon  marriage,  or  only  such  general  re- 
straint as  could  not  be  imposed  npon  others. 

If  the  will  in  this  case  shall  be  regarded  as  containing  a 
condition  in  reatraint  of  marriage  at  all,  the  condition  is  gen- 
eral, interdicting  marriage  altog3ther,  and  must  fall.  It  ia 
apparent  that  the  caae  tuma  upon  the  question  whether  the 
words  "  or  widowhood,"  as  used  in  the  will,  in  the  aentenoe 
"  to  be  hers  during  her  natural  life  or  widowhood,"  taken  in 
connection  with  the  other  parts  of  the  will,  are  to  be  regarded 
as  importing  a  condition,  or  only  a  limitation.  If  they  are 
words  of  condition,  the  condition  is  void.  If  they  are  words 
of  limitation  only,  tiie  estate  of  Mary  Steely  terminated  at  her 
marriage. 

In  tiie  solution  of  the  question  involved,  sight  muat  not  be 
lost  of  the  devise  over  to  the  children  of  the  testator  after  the 
death  or  marriage  of  his  widow ;  for  there  may  he  cases,  where 
there  is  a  devise  over,  in  which  words  that  would  otherwise  be 
r^prded  as  words  of  condition,  will  be  regarded  aa  words  of 
conditional  limitation. 

Thus  it  is  said :  "  If  the  condition  subsequent  be  followed 
by  a  limitation  over  to  a  third  peraon,  in  caae  the  condition  be 
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not  fuMUed,  or  there  be  a  breach  of  it,  that  is  termed  a.  ooudi- 
tional  limitation."    4  Kent  Com.  126. 

Blackatone  saya :  "  Yet,  though  Btriet  words  of  conditioD  be 
need  in  the  creation  of  the  estate  if  on  breach  of  the  condition 
the  eetate  be  limited  over  to  a  third  person,  apd  does  not  imme- 
diately reTert  to  the  grantor  or  his  repreeentatiTe  (as  if  an 
eetate  be  granted  by  A.  to  B.,  on  condition  that  within  two 
years  B.  internjarry  with  C,  and  on  failure  thereof  then  to  D, 
and  hifl  heirs),  this  the  law  construes  to  be  a  limitation  and  not 
a  condition :  because  if  it  were  a  condition,  then,  upon  tlie 
breach  thereof,  only  A.  or  his  repreBentatires  could  avoid  the 
estate  by  entry,  and  so  D.'s  remainder  might  be  defeated  by 
their  neglecting  to  enter;  but,  when  it  is  a  limitation,  the 
estate  of  B.  detenaines,  and  that  of  D.  commences,  and  he  may 
enter  on  the  lands  the  instant  that  the  failure  happens."  3  BI. 
Com.  156. 

In  Preston  on  Estates,  pp.  49,  50,  it  is  said ;  "  It  is  the 
well-known  property  of  a  condition,  to  defeat  the  estate  before 
the  completion  of  tiie  period  to  which  the  eetate  may  continue 
under  the  limitation.  *  *  *  It  may  also  be  noticed,  that 
where  a  particular  estate  is  created  by  will,  and  a  qnalificatioD 
in  tlie  nature  of  a  condition  is  annexed  to  the  disposition  of 
that  estate,  and  another  estate  is  limited  by  the  same  will,  after 
.  the  eetate  to  which  the  condition  is  annexed,  the  condition  is 
not  distinct  from  the  limitation ;  it  forms  part  of  the  limita- 
tion, and  circnmscribes  the  continuance  and  extent  of  that 
eetate  to  which  the  qualification  is  annexed."  See,  also,  1 
Feame  Remainders,  271. 

The  doctrine  above  stated  can  have  no  application  to  the 
present  case,  however,  unless  there  was  a  vahd  devise  over  d 
the  remainder,  or  some  part  of  it,  after  the  termination  of  the 
estate  devised  to  Mary  Steely.  Indeed,  the  doctrine  is  ex- 
pressly limited  to  cases  of  a  conditional  devise  over.  If  there 
was  no  devise  over,  the  reason  of  the  doctrine,  as  stated  by 
Blackstone,  utterly  fails,  for  there  is  no  one  to  be  kept  out  of 
an  estate  by  the  failure  of  the  heirs  of  the  testator  to  enter  for 
condition  broken.  And,  it  may  be  added,  if  there  was  no  de- 
vise over,  there  is  no  one  to  complain  that  the  commencement 
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of  the  estate  devised  to  him  is  postponed,  contrary  to  the  in- 
tention of  the  testator.  If  there  was  no  devise  over,  there  is 
no  reason  for  converting  what  would  othervrise  be  a  condition 
into  a  conditional  limitation.  Viewing  the  plaintiff  as  an  heir 
of  the  testator,  and  not  as  a  devisee,  there  is  no  reason  for  con- 
Btniing  the  words  "or  widowhood,"  as  nsed  ia  the  will,  as  a 
conditional  limitation,  if  they  import  a  condition  rather. 

We  are  led,  therefore,  to  inqnire  whether  there  was  any 
valid  devise  over  to  the  children  of  the  testator. 

It  seems  to  ob  that  hy  the  terms  of  the  will  they  took  just 
the  estate  which  the  law  wonld  have  cast  npon  them  by  de- 
scent, had  they  not  been  mentioned  in  the  will  at  all.  If  that 
is  the  case,  the  devise  to  them  is  a  nnUlty,  and  Uiey  mnst  he 
deemed  to  have  taken  by  descent  and  not  by  pnrehase.  If  the 
will  had  stopped  after  having  devised  the  property  to  Kary 
Steely  "to  be  hers  dnring  her  natnral  life  or  widowhood,"  and 
had  not  disposed  of  the  remainder  at  all,  the  children  of  the 
testator  wonld  have  inherited  the  reversion  equally  ;  and  this 
is  what  the  will  attempts  to  devise  to  them. 

They,  therefore,  as  before  stated,  take  by  inheritance,  the 
devise  to  them  being  void.  It  is  said  by  Chancellor  Kent,  4 
Kent  Com.  506,  that  "A  devise  to  the  heir  at  law  is  void,  if  it 
gives  precisely  the  same  estate  that  the  heir  wonld  take  by  de- 
scent if  the  particular  devise  to  him  was  omitted  ont  of  the 
wilL  The  title  by  descent  has,  in  that  case,  precedence  to  the 
title  by  devise.  The  test  of  the  rule,  says  Mr.  Croaley,  is  to 
strike  oat  of  the  will  the  particnlar  devise  to  the  heir,  and  then, 
if  withoQt  that  he  wonld  take  by  descent  exactly  the  same 
estate  which  the  devise  purports  to  give  him,  he  is  in  by  de- 
scent and  not  by  purchase.  Even  if  the  lands  be  devised  to 
the  heir  chained  with  debts,  he  still  takes  by  descent ;  for  the 
chai^  does  not  operate  as  an  alteration  of  the  estate." 

In  the  case  of  .EUit  v.  Poffs,  7  Cosh,  161,  it  is  said,  among 
other  things ;  "  It  makes  no  difference  as  to  the  operation  of 
this  role,  that  the  land  comes  to  the  heir  charged  with  payment 
of  annuities  or  legacies,  nor  that  the  testator  devises  the  land 
to  one  for  life,  remainder  to  his  heir  at  law  in  fee,  in  which 
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latter  case  the  heir  is  in,  on  the  termination  of  the  life  eetaie, 
by  descent  and  not  by  purchase." 

If  the  children  of  the  testator  be  regarded  as  having  taken 
under  the  will,  the  remainder  became  vested  in  them  immedi- 
ately upon  the  death  of  the  testator,  though  not  to  be  enjoyed 
in  possession  until  the  termination  of  the  estate  devised  to 
Mary  Steely,  just  as  the  reversion  would  vest  in  them  by  de- 
scent ;  so  that,  in  this  respect,  they  took  the  same  estate  b; 
descent  as  by  the  will.  And  the  direction  in  the  will,  that  the 
land  should  not  be  divided  between  the  children  until  the 
youngest  one  should  become  of  age,  did  not  change  the  teniue 
of  the  property.  Indeed,  it  is  sud  in  a  note  to  the  case  of 
Scoti  V.  Scott,  1  Eden,  458,  referring  to  authorities,  that  "  i 
mere  alteration  as  to  the  time  of  the  heir's  coming  to  the  estate 
does  not  create  such  a  difference  in  point  of  estate  as  to  prevent 
him  from  taking  by  descent." 

If  a  testator  should  provide  in  hie  will,  that  his  lands  should 
not  be  parted  among  his  children  until  the  youngest  should  be> 
come  of  age,  this,  doubtless,  would  be  effectual  to  prevent  par 
tition  until  tiiat  time  should  arise.  2  R.  S.  1876,  p.  347,  sec  10. 
Yet  it  is  clear  that  such  a  provision  would  not  make  the  chil- 
dren purchasen  rather  than  heirs.  They  would  take  the  lands 
as  heirs  and  not  as  devisees. 

Bat  it  is  insisted  by  counsel  for  the  appellant,  as  we  under- 
stand their  brief,  that  the  devisees  must  be  regarded  as  taking 
by  purchase,  and  not  by  descent,  because  they  are  named  is  the- 
will,  and  mentioned  as  "  children  "  and  not  as  heirs ;  and  the 
rule  in  Shelley's  Case  is  cited  as  illustrative  of  the  point 

It  may  be  conceded  that  under  the  rule  in  Shelley's  Case,  if 
there  be  a  devise  to  A.  for  life,  with  remainder  over  in  fee  to 
his  heirs,  or  the  heirs  of  his  body,  the  fee  vests  in  A.  and  the 
heirs  take  by  descent  and  not  by  purchase.  But  if  thei«  be  a 
devise  to  A.  for  life,  with  reminder  over  in  fee  to  hia  "  chil- 
dren," the  children  take  by  purchase,  and  not  by  descent. 
Sorden  v.  Oatewood,  1  Ind.  107 ;  Doe  v.  Jackson,  5  Ind.  283 ; 
Siedoff  V.  RedmarCg  AdmW,  26  Ind.  251 ;  McOrayv.  Lijap, 
85  Ind.  116;  Andrews  v.  Sjturlin,  35  Ind.  262;  2felson  v. 
Davis,  86  Ind.  474. 
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Bot  we  do  QOt  Bee  that  the  rule  in  Sbellej'e  Case  haa  any 
application  to,  or  tlirowa  any  light  npon,  the  qneBtion  here  in- 
Tolved.  The  rule  in  Shelley's  Case,  where  it  arieee  upon  a  will, 
raises  no  qneetion  whether  there  is  a  valid  devise  over  after  the 
termination  of  the  life-estate,  but  always  goes  on  the  theory 
that  there  is  a  valid  devise  over.  Otherwise,  the  devisee  for 
life  could  not  take  the  fee,  as  he  does  where  the  property  is  de- 
vised to  him  for  life  with  remainder  in  fee  to  his  heirs.  Again, 
under  the  mle,  in  Shelley's  Case,  the  heirs  of  the  devisee  for 
life  take  hy  virtue  of  the  will,  though  they  take  as  heirs  of  the 
life-teoaot,  for  without  the  will  they  would  take  nothing. 

The  difference  between  a  devise  to  A.  for  life,  with  re- 
mainder in  fee  to  his  children,  and  a  devise  to  A.  for  life,  with 
remainder  in  fee  to  the  children  of  the  testator,  is  an  important 
one.  In  the  former  case  the  children  of  A.  might  take  by  pur- 
chase, but  they  would  take  nothing  without  the  will.  In  the 
latter  case  the  children  of  the  testator  might  take  the  reversion 
without  any  devise  of  it  to  them. 

Here  the  beire  of  the  testator  take  by  deteent  from  him, 
and  not  from  one  to  whom  the  life  estate  is  devised,  with  re- 
mainder over  to  them ;  and  they  take  without  the  aid  of  any 
will.  And  we  see  no  reason  for  holding  that,  becanse  the  heirs 
of  the  testator  are  described  in  the  will  as  "  children  "  instead 
of  heiTB,  they  should  be  held  to  take  by  devise  rather  than  by 
descent. 

The  real  qnestion  is,  whether  they  take  by  descent  the  same 
estate  that  was  attempted  to  be  conferred  upon  them  by  devise, 
whether  they  are  called  children,  or  heirs,  or  however  else  they 
may  be  designated  in  the  will.  And  this  is  sustained  by 
authori^.  In  the  case  of  Sv^at  v.  The  Earl  of  Wincheleea, 
1  W.  BL  187,  a  ease  referred  to  by  Chancellor  Kent  on  the 
sabject,  a  woman  devised  all  her  estate,  cliai^;ed  with  pecuniary 
legacies,  to  her  son  Thomas  Herbert,  deeignatiog  him  by  name, 
and  not  as  heir ;  aiad  it  was  held,  after  two  arguments,  that  he 
took  as  heir,  and  that  the  devise  gave  him  no  estate  at  all. 

In  the  case  of  Medley  v.  Williams,  7  GMll  &  J.  61,  the  tes- 
tator, after  making  some  other  dispositionB  in  his  will,  "  gives 
and  bequeaths,  all  the  rest  and  residue  of  his  estate,  both  real 
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and  personal,  to  his  daughter  M.  J.  WilliamB,  to  her,  and  hv 
heirs  foreTor,"  without  mentioning  her  as  his  heir.  It  tu 
held  that  M.  J.  Williams  took  hj  descent  and  not  b;-  devise. 

So,  also,  in  the  case  of  Hoover's  Lea»e«  v.  Orego?yy  10  Tei^. 
444,  a  testator  had  bequeathed  certain  property  to  his  dan^ter 
by  name,  and  to  her  heirs,  not  designating  her  as  his  heir ;  and 
it  was  also  held  that  she  took  hj  descent  and  not  by  pnrehaae. 

From  these  considerations,  we  are  clear  that  the  devise  over 
to  the  children  of  the  testator  is  void,  and  that  the  case  pre- 
sented arises  between  the  heir  of  the  testator  as  snch,  and  the 
devisee  Mary  Steely,  untrammelled  with  the  supposed  ri^ts  of 
any  devise  over,  after  the  termination  of  the  estate  devised  to 
Mary  Steely,  and  freed  from  any  of  the  circumstances  that 
have  led  to  the  conversion  of  a  condition  into  a  conditional 
limitation. 

If  the  testator  has  devised  the  property  to  his  wife,  "  during 
her  widowhood,"  the  words  "dnring  her  widowhood "  would 
have  been  words  of  limitation  and  not  of  condition,  and  wonld 
have  set  bounds  to  the  estate  devised,  not  cut  down  by  any  con- 
dition.   Sarmon  v.  Brown,  58  Ind.  207. 

Bnt  snch  is  not  the  langoage  of  the  will.  The  words  of  the 
will,  "  to  be  hers  during  her  natural  life  or  widowhood,"  clearly 
import  a  condition  in  restraint  of  marriage,  and  the  law  renders 
that  condition  void,  leaving  the  devise  for  life  valid.  The  words 
"to  be  hers  dnring  her  natural  life"  precede  the  conditional 
words,  and  limit  tbe  estate  devised  to  die  life  of  the  devisee. 
They  are  clearly  words  of  limitation,  and  they  show  an  intent 
on  tbe  part  of  the  testator  that  tbe  devisee  shonld  hold  for  life 
unless  the  term  should  be  cut  down  by  what  followed.  Then 
follows  the  words  "'or  widowhood."  These  latter  words  ngnifjr 
that  if  the  devisee  shonld  cease  to  be  a  widow  the  life^state 
thus  devised  shonld  also  cease. 

The  word  "  condition  "  is  not  necessary  to  the  creation  of  a 
condition.  Any  words  that  convey  the  proper  meaning  will 
create  a  condition. 

The  testator,  to  be  sure,  did  not  say  "  to  be  hers  dnring  her 
natural  life,  on  condition  that  she  shall  continue  to  be  a  widow," 
bat  he  said  what  signifies  the  same  thing. 
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A  condition  ie  a  condition,  call  it  bj  what  name  we  will.  It 
is  Btill  a  condition,  though  found  in  the  specions  and  delusive 
guise  of  a  limitation. 

The  facnlty  of  speech,  it  may  be  asaomed,  was  bestowed 
upon  man  to  enable  him  to  express,  not  to  conceal,  his  ideas. 
The  idea,  the  meaning  of  an  instrument,  is  to  be  sought  after, 
whatever  may  be  the  form  of  expreaaion ;  and,  when  found,  it 
will  indicate  the  character  of  the  instrument.  Say  that  the  lan- 
guage of  the  will  creates,  not  a  condition,  but  a  conditional  hm- 
itation,  or  a  limitation  upon  a  limitation,  or  an  alternate  limita- 
tion, or  otherwise  disguise  its  import  as  plausibly  as  we  may, 
still  the  meaning  is  unmistakable;  and  that  meaning  is  that  the 
devisee,  Mary  Steely,  is  to  have  the  property  devised,  "  during 
her  natural  life,"  only  on  the  condition  subsequent,  that  she 
shoold  continue  to  be  a  vridow.  This  subsequent  condition  ia 
void,  as  before  observed,  and  the  devise  for  life  valid,  though 
the  devisee  has  since  married. 

The  view  which  we  have  taken  of  the  will,  in  constroing 
the  words  "  or  widowhood,"  as  importing  a  condition,  rather 
than  a  conditional  limitation,  is  not  supported  by  all  the  author- 
ities ;  yet  it  ia  anatained  by  authority  and,  in  our  opinion,  is  cor- 
rect on  principle.  We  will  notice  aome  of  the  authorities  cited 
upon  the  point. 

The  case  of  Marples  v.  Bainhridge,  1  Madd.  317,  was  this : 
Thomaa  Marplea  bequeathed  to  his  wife,  A  nne  Marples,  "  should 
she  survive  and  continue  unmarried,  all  his  goods,  chattels,  es- 
tate, and  effects  at  the  time  of  his  death,  to  nse,  occupy,  and 
pcfleees  the  same  during  the  term  of  her  natiyiil  life,  and  from 
and  immediately  after  her  death,"  he  disposed  of  the  same. 
Anne  Marplee,  having  survived  the  testator,  again  married,  and 
the  question  arose  whether  by  such  marriage  she  had  not  for- 
feited her  right  to  the  property  thus  devised  to  her.  The  "Vice- 
Ohaacellor,  after  stating  the  case,  said  :  "  The  cases  are  unmer- 
ons  on  this  subject.  When  there  is  a  bequest,  like  the  present, 
of  personal  property,  upon  a  condition  subsequent,  and  no  be- 
quest over  on  breach  of  the  condition,  the  condition  is  consid- 
ered only  in  terrorem.  It  has  been  argned,  that  this  is  not  a 
condition,  but  a  bequest  till  the  second  marriage ;  but  that  it.. 
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too  refined  a  distinction  ;  nor  will  the  court  feel  disposed  to  put 
BQch  a  construction  on  the  will,  as  will  occasion  a  forfeiture. 
The  language  imports  a  condition,  jnst  as  mncli  as  if  the  words 
used,  were,  {f,  or  provided,  she  continued  unmarried.  It  mnit 
be  considered  as  a  condition  snlwequent.  The  testator's  wife^ 
therefore,  is  entitled  to  this  property  during  her  life,"  etc. 

The  above  case  is  probably  not  now  regarded  as  law  in  En- 
gland, for  the  reason  that  it  is  now  there  held,  as  we  have  seen, 
that  a  husband  may,  as  a  condition  to  the  bounty  he  may  bestow 
upon  his  wife  by  his  will,  impose  restraint  npon  her  subsequent 
marriage.  But,  with  such  a  statute  as  oura,  the  decision  would 
be  entirely  correct ;  and  it  is  in  point  here  in  reference  to  the 
conditional  character  of  the  will. 

In  the  case  of  Binnemian  v.  WeaweTy  8  Md.  617,  it  was  held 
that  a  devise  that  "my  wife  shall  keep  possession  of  all  my 
property  during  the  continuance  of  her  life,  provided  she  doth 
stay  unmarried,"  without  any  bequest  over  in  the  event  of 
marriage,  gave  the  wife  the  property  for  life,  the  condition 
in  restraint  of  marriage  being  void  as  against  the  policy  of 
the  law. 

It  may  be  observed  that  the  condition  in  the  above  case, 
thongh  perhaps  more  apparent,  was  no  more  real  than  that  in 
the  case  under  consideration. 

In  the  case  of  Coppa^e  v.  Aleaands'^B  Ileirt,  2  B.  Hon.  313, 
the  testator  left  a  will,  saying,  "  I  give  unto  my  beloved  wife, 
Mary  Alexander,  the  half  of  my  land  I  now  own,  during  her 
widowhood  or  life"  etc  The  court  said,  among  other  things: 
"  We  are  aware  that  it  has  been  sometimes  decided  that  a  con- 
dition in  the  bequeet  or  devise  of  a  husband,  in  restraint  of  the 
second  marriage  of  his  widow,  is,  as  in  other  cases  where  then 
is  no  devise  over,  to  be  construed  in  terrorem,  against  the  pol- 
icy of  the  law  and  void."  Some  authorities  are  cited,  and  tie 
court  proceeds :  "  Yet  it  has  been  frequently  said,  and  we  in- 
cline to  think  npon  good  reason,  that  a  condition  that  a  widow 
shall  not  marry,  is  not  unlawful  or  void,"  etc.  After  discusung 
the  point  at  some  length,  the  court  finally  waives  it,  and  de- 
cides that  the  words  of  the  will  are  words  of  limitation  and  not 
words  of  condition,  and  that  the  estate  devised  to  the  widow 
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terminated  at  her  enbeeqneat  marriage.  The  caee  is  not  entire- 
ly parallel  with  the  one  before  ns,  for  the  words  "  daring  her 
widowhood"  precede  the  words  "or  life." 

To  what  extent,  if  any,  the  difterence  io  the  two  cases  is 
snbstaDtial,  we  deem  it  unneeesaary  U>  inqnire. 

The  oonnsel  for  the  appellant  have  cited  some  cases  from 
Mifisoari,  which  we  will  briefly  notice.  They  are  Walsh  v. 
Maihewa,  11  Mo.  131 ;  Williams  v.  Ctnoden,  13  Mo.  211 ;  and 
Dumsy  v.  Schmffier,  24  Mo.  170. 

In  the  first  mentioned  of  these  cases,  one  Joseph  W.  Walsh 
had  made  a  will  devising  certain  property  to  his  wife  for  and 
during  her  natural  life  or  widowhood.  This  language,  it  will 
be  seen,  is  almost  identical  with  that  in  the  will  under  consider- 
ation. The  testator  having  died,  and  his  widow  having  again 
married,  the  qneetion  arose  whether  her  estate  had  not  termin- 
ated, and  the  court  held  that  it  had.  In  the  opinion,  the  court 
enter  into  a  full  discussion  of  the  question  whether  a  condition 
in  restraint  of  marriage,  annexed  to  a  devise  by  a  husband  to 
his  wife,  can  be  upheld,  and  decide  that  it  can.  Indeed,  sach 
seems  to  be  the  general  current  of  the  decisions,  where  the  mat- 
ter is  not  controlled  by  statute.  It  is  upon  this  ground  that  the 
case  seems  to  have  been  mainly  decided.  But  the  court  gave  a 
constroetion  to  the  words  of  the  will,  holding  them  to  be  words 
of  limitation.  In  the  opinion,  it  is  said,  after  quoting  and  par- 
aphrasing the  language  of  the  will ;  "  Here  then  is  a  limitation 
on  a  limitation.  The  first  clause  of  the  sentence  limits  the  es- 
tate to  the  natural  fife  of  the  wife.  The  latter  clanse  imposes  a 
limitation  on  the  former,  and  determines  the  estate  upon  the 
happening  of  a  contingency  which  the  testator  foresaw  might 
take  place,  to  wit :  the  remarriage  of  his  wife.  If  she  did  not 
remarry,  then  she  was  to  enjoy  a  life-estate  ;  if  she  did,  her  re- 
marriage determined  her  estate  in  the  house  and  farm.  During 
her  widowhood  she  takes  and  holds  under  the  first  clause,  the 
second  being  inoperative ;  bat,  upon  her  second  marriage,  force 
and  effect  is  imparted  to  the  latter  clause  and  her  estate  is  de- 
tenbined  thereby." 

It  seems  to  us,  that  tiiie  very  statement  of  the  court  shows 
that  &e  words  of  the  latter  clause  import  a  condition  rather 
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than  a  limitattoa.  "  If  she  did  not  rem&rry,  thee  she  wu  to 
enjoy  a  life-estate."  What  is  this  but  sayiDg  she  waa  to  cdjot 
a  life-estate,  if,  or  upon  condition  that,  she  did  not  Temairri 
That  the  wordB  were  regarded  by  the  same  court  as  vords  of 
condition,  Till  be  noticed  hereafter,  in  this  opinion. 

In  the  next  case,  that  of  WiUiatru  v.  Coviden,  avpra,  the 
testator  had  devised  certain  real  estate  to  his  sod  and  dao^ter, 
in  eqnal  moieties,  with  a  provision  that  if  the  danghter  shonld 
marry  or  die,  the  land  should  belong  to  the  son  enilnrivel;. 
The  daughter  having  married,  the  question  arose  whether  the 
moiety  devised  to  her  went  over  to  the  son  or  remained  in  her ; 
and  the  court  held  that  it  remained  in  her,  the  condition  in  re- 
straint of  her  marriage  being  void. 

In  Dumey  t.  Sehaffier,  supra,  the  last  of  the  MisBoari  cues, 
one  Henneger  had  made  a  will  codtaining  the  following  claue : 
"  I  give  and  bequeath  onto  my  wife  Sarah,  the  whole  of  my  es- 
tate, both  personal  and  real,  dnring  her  life  or  widowhood;  but 
if  my  wife  should  again  marry,  bo  soon  as  the  same  takes  plue, 
my  whole  estate,  both  real  and  personal,  I  give  and  bequeath  b) 
John  and  Sarah  Dnmey,  a  boy  and  girl  living  with  me,  to  be 
equally  divided  among  them." 

The  widow  of  the  testator  having  remarried,  the  qaeBdon 
arose  whether  her  right  in  the  property  devised  had  not  teimia- 
ated.    The  opinion  of  the  court  commences  as  follows  : 

"  Walah  V.  Matheioa  and  Wife,  11  Mo,  134,  determined  here 
in  1847,  is  a  direct  authority  in  point,  and  must  control  onr 
present  judgment.  That  case  is  not  shaken  by  the  sabseqnent 
case  of  WiUiamt  and  Williams  v.  Coujdan,  13  Mo.  211,  frwn 
which  it  is  clearly  distinguishable.  The  first  is  a  condition  an- 
nexed by  a  husband  to  restrain  the  marriage  of  his  widow,  and 
the  second  by  a  father  in  restraint  of  the  marriage  of  iat 
daughter.  Both  were  annexed  to  testamentary  dispoeitionB  of 
real  property ;  and  the  first  was  allowed,  and  the  second  de- 
clared to  be  nnlawfnl  as  being  against  public  policy  ;  and  d- 
thongh  the  point  is  settled  by  the  previous  judgment  of  thif 
court,  yet  as  the  matter  has  been  argned  somewhat  at  large?  ve 
have  re-examined  the  question  and  are  entirely  satisfied  vith 
the  first  decision." 
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Here  is  a  clear  and  definite  recognition  of  the  fact  that  the 
will  in  the  case  of  Wal«h  v.  Maihews  contained  a  condition  in 
restraint  of  marriage.  The  court  then  proceed  to  re-examine  at 
length  the  validity  of  such  condition  in  respect  to  the  widow  of 
the  testator,  and  re-affirm  ita  validity. 

On  the  whole,  the  MiBsonri  cases  tend  strongly  to  snpport, 
rather  than  to  mUitate  against,  the  condosion  at  which  we  have 
arrived  in  respect  to  the  conditional  character  of  the  devise  in 
qnestion. 

The  cases  of  Heath  v.  Zewis,  3  DeG.,  M.  &  G.  954,  and 
Evans  v.  Rosser,  2  Hem.  &  M.  190,  have  been  cited.  In  the 
last  mentioned  ease,  a  devise  had  been  made  by  which,  as  con- 
strued by  the  conrt,  *'  the  plaintiff  is  to  take  during  his  life  or 
until  his  second  marriage.".  The  plaintiff  having  married  a 
second  time,  it  was  held  that  his  estate  terminated.  It  may  be 
obeerved  that  there  was  &  valid  limitation  over,  upon  the  second 
marriage  of  the  plaintiff. 

The  Yice-Chancellor  said,  among  other  things :  <'  In  Heath 
V.  Zewis,  the  gift  was  to  a  lady  for  life,  if  she  should  so  long 
continue  unmarried,  and  it  was  held  that  it  was  a  limitation  nn. 
til  marriage,  and  not  a  gift  defeasible  on  subsequent  condition, 
and  so  in  all  casee  where  you  do  not  find  the  words  for  the  pre- 
cis© kind  which  would  import  a  strict  condition,  you  are  able  to 
escape  the  difBcnlties  which  have  sometimes  been  the  occasion 
of  embarrassment.  The  whole  difficulty,  of  course,  arises 
from  the  refined  distinction  that  limitations  until  marriage 
may  be  good,  where  limitations  defeasible  on  marriage  would 
be  bad. 

"  I  should  have  taken  more  time  to  consider  my  judgment 
if  on  the  point  of  contention,  I  had  held  this  to  be  a  condition 
gnbeeqnent  defeating  the  estate.  But  I  read  it  as  a  gift  whose 
duration  depends  on  two  alternatives,  and  that  being  the  nature 
of  the  limitation,  it  is  perfectly  good,  and  in  the  event  that  has 
happened  the  plaintiff's  interest  is  determined." 

Xhe  assumption  in  the  foregoing  extract,  that  "  words  of  the 
precise  kind  which  would  import  a  strict  condition  "  are  neces- 
sary to  create  a  condition,  seems  to  ue  to  be  contrary  to  the 
general  current  of  authority  in  this  State  and  elsewhere.    Thus 
Vol.  I.— 16 


i  by  Google 


326  AMERICAN  PROBATE  BEPORTS. 

in  lAndsey  t.  Lindaey,  45  lud.  552,  561,  this  court  Bud,  quot- 
ing from  Williams  on  ExecntorB :  "  No  precise  form  of  wOrdi 
is  necoBsarj  in  order  to  oreat«  conditions  in  wills ;  bnt  whenever 
it  clearly  appears  that  it  was  the  testator's  intent  to  make  a  con- 
dition, that  intent  shall  be  carried  into  effect,"  and  a  nnmber  of 
additional  authorities  are  added. 

When  the  condition  ie  created  by  the  will,  the  question 
whether  it  is  valid  and  effectual  or  not  mnst  depend  upon  the 
law  applicable  to  the  case,  and  not  npon  the  intention  or  pur- 
3>ose  of  the  testator. 

Other  aathorities  are  cited  by  coansel  for  the  appellant,  in 
refOTence  to  the  constmction  of  the  will,  which,  in  -view  of  die 
length  to  which  this  opinion  has  already  extended,  we  deem  it 
mmecessary  to  notice  herein.  We  are  satisfied  that  the  will 
embodies  a  clear  condition  in  restraint  of  the  marriage  of  llfaiy 
Steely,  thongh  clothed  in  the  form  of  a  limitation  npon  a  limi- 
tation or  an  alternate  limitation.  To  hold  that  the  restraint 
thns  imposed  upon  the  marriage  of  the  divisee  is  valid,  and  that, 
in  order  to  the  enjoyment  of  the  estate  devised  to  her  for  life, 
she  mnst  remain  a  widow,  wonld  be  a  palpable  evasion  of  the 
statnte,  and  a  thwarting  of  the  porpoee  of  t^e  Legislature  in  en- 
acting it. 

We  desire  to  say,  before  dosing  this  opinion,  that  we  do  not 
decide  that  a  different  conclusion  wonld  have  been  reached  had 
there  been  a  devise  over  after  the  marriage  of  Mary  Steely.  It 
will  be  time  to  decide  snch  qaestion  when  it  shall  arise.  We 
have  fonnd  the  case  to  be  one  where  there  was  no  valid  deviie 
over,  and  have  considered  it  accordingly. 

The  demorrer  to  the  complaint  was  properly  BostaiDed. 

The  judgment  below  is  affirmed,  with  costs. 

Petition  for  a  rehearing  overrnled. 
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Drake's  Appeal. 

[40  ConnecticMit,  9.] 
UerooE  tsFLpEMOB. — ^Dbtibe  to  OHUBOH. 

Where  a  testator,  leaving  an  estate  of  (14,000,  with  no  fimlly,  made  a  will  &ve 
dajrt  before  his  death  and  while  saSeiing  from  serere  disease,  bj  which,  after 
gJTing  two  of  hii  brothen  (1,000  each,  (1,000  to  certain  other  relatives  and 
(t.ooo  to  a  friend,  he  gave  the  residue  of  his  estate  to  k  church  in  the  town 
wliet«  he  lived;  and  it  appeared  that  the  will  was  dmwn  by  H.,  who  was  a  ves- 
tryman of  the  church,  and  who  was  the  only  person  who  conversed  with  him 
on  the  subject,  and  who  was  also  made  sole  executor ;  that  three  brothers  and 
a  dster  of  Che  testator  lived  within  a  few  miles  of  him  and  were  not  notified  of 
hil  being  dangerously  ill  until  shortly  before  his  death  and  after  the  will  was 
esecnted;  that  H.  was  deeply  interested  in  the  welfare  of  the  chuTcli  and  a  lib- 
eral contributor  to  its  support;  that  he  and  another  vestryman  were  two  of  the 
witnesses  to  the  will,  aodabrothcr-in-lawof  H,  the  thtid  witness;  and  that  the 
will  described  certain  half  nephews  and  ahalf  niece  of  the  testator  as  Us  brotben 
and  sister; — it  was  held  that  the  ciicamstances  were  such  as  to  create  a  suspicion 
of  nndue  influence,  which  might  be  considered  by  the  jury  without  any  direct 
proof  of  such  influence,  and  to  require  explanation  on  the  part  of  the  persons 
propounding  the  wilL 

Whether  the  two  vestrymen  were  competent  witnesses  to  the  will:  Qiucrr. 

Appeal  from  a  decree  of  a  Probate  Oonrt  appioring  the 
wHI  of  Heuy  Drake,  deceased ;  taken  to  the  Superior  Court  in 
Hartford  county,  and  tried  to  the  jmy,  upon  the  issae  of  nu- 
flonndueaB  of  mind  of  the  testator  and  nudae  inflnence  and 
fraud  practiced  npon  him,  before  Citlteb,  J.  The  will  was  aa 
follows: 

"  I,  Henry  Drake,  of  Windsor,  connty  of  Hartford,  Oonnec- 
ticat,  of  BOtmd  and  disp<Ming  mind  and  memory,  and  mindful 
of  the  nncwtainty  of  bnntan  life,  do  make,  pnbhsh  and  declare 
the  following  as  and  for  my  last  will  and  testament : 

"  ^vrat.  I  give  and  beqoeath  to  my  brothers,  William  Drake 
and  Timothy  Drake,  to  eadi  of  them,  the  sum  of  one  thonsand 
dollars,  to  be  paid  by  my  executor  from  my  estate. 

"  Second.  1  give  and  bequeath  to  my  young  friend,  3[iss 
Jenny  D.  Lavery,  also  the  sum  of  one  thousand  dollars,  to  be 
paid  as  above  from  my  estate. 

"  2%ird.  To  my  brothers  Nathan  Drake  and  Samael  Drake, 
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also  to  m;  sister  tin.  Oliver  Mills,  Mrs.  Eliza  Wells,  and  Mn. 
Ellen  Eellogg,  to  each  one  of  them,  the  sum  of  two  bnndied 
dollars. 

"  Jfourt/h  To  m;  friend  Mr.  Lomax,  for  his  aeoommodatdoQ 
and  comfort,  I  give  bo  much  land  from  my  lot  as  is  required  to 
m^e  uniform  the  line  of  Mr.  Marble's  land,  the  same  to  be  con- 
tinned  to  the  street  line.  And  I  direct  my  ezecator  to  nuke 
suitable  conveyance  by  deed  to  perfect  said  title. 

^' Fifth.  All  the  rest,  residne  and  remainder  of  my  propei^, 
real  and  personal,  I  give  and  bequeath  to  the  veetiy  and  vardeni 
of  Grace  Chnrch,  "Windsor,  and  to  them  in  office,  to  be  held  by 
them  as  trustees,  the  income  and  rents  only  to  be  used  by  them 
for  the  support  of  the  ministry  of  said  chnrch  in  its  missiou  and 
worship.  And  I  require  said  wardens  and  restry  to  exerinse 
great  care  in  its  inveetment,  seeking  security  rather  than  large 
income  for  the  same.  Said  fnnd  to  be  known  as  the  Henry 
Drake  fund  for  all  time. 

"I  hereby  constitute  and  appoint  my  friend  H.  Sidney 
Hayden,  of  Windsor,  executor  of  this  my  last  will  and  testa- 
ment. 

"  Witness  my  hand  and  seal,  this  10th  day  of  KoTember, 
1874,  at  "Windsor.  Hbhkt  Drake,     [l.  s.]" 

The  will  was  witnessed  by  Charles  N.  Barber,  Osbert  B. 
Loomia  and  H.  S.  Hayden. 

It  appeared  upon  the  trial  that  two  of  the  sabscribing  wi^ 
nesses  to  the  will,  H.  Sidney  Hayden  and  Charles  N.  Barber, 
were,  at  the  time  of  the  execution  of  the  same  and  still  were, 
vestrymen  of  said  Grace  Church  of  Windsor,  and  members  of 
the  wardens  and  vestry  of  said  Grace  Chnrch ;  also  that  Osb^ 
B.  Loomia,  the  remaining  witness,  was  the  brother-in-law  of 
Hayden.  Whereupon  the  appellants  requested  the  oowi  to 
chu-ge  the  jmy  that  said  Hayden  and  Barber  were  intererted 
in  the  mattw  of  the  will,  and  not  legally  competent  to  sab- 
scribe  as  witnesses  or  attest  the  same ;  but  the  court  did  not 
so  charge  the  jniy,  and  gave  the  jury  no  instruction  on  that 
subject. 

The  appellants  also  requested  the  eonrt,  if  it  should  be  of 
opinion  that  sud  Hayden  and  Barber  were  legally  qualified  to 
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witnefis  the  will,  to  cliai^  the  jury  that  as  they  were  vestrymen 
of  said  Grace  Church,  as  a  legatee  ttoder  the  will,  the  sitoation 
and  condnct  of  the  witneasea  to  the  will  required  explanation ; 
that  their  teetimony  was  subject  to  suspicion,  and  that  the  ap- 
pellees were  bound  to  show  by  the  preponderance  of  evidence 
that  everything  connected  mih  the  instrument  was  free  from 
impropriety  and  any  unfaimess.  But  the  court  did  not  so 
charge  the  jury. 

It  also  appeared,  npon  the  trial,  that  Hayden,  at  the  request 
of  the  testator,  drafted  the  will,  and  was  the  only  person  who 
claimed  to  have  conversed  with  the  testator,  or  to  have  had  any 
interview  with  bim  about  the  same ;  that  the  will  was  drawn 
by  Hayden,  and  signed  by  the  testator  about  five  days  before 
his  death,  and  while  he  was  suffering  from  severe  disease,  in  the 
absence  of  all  his  relatives,  although  he  had  three  brothers  and 
one  sister  living  in  the  city  of  Hartford,  next  adjoining  Wind- 
sor; and  that  none  of  said  relatives  had  any  notice  that  the  de- 
ceased was  dangerously  sick  until  after  the  making  of  the  will. 
Also  that  said  Charles  N,  Barber,  who  was  an  attendant  on  the 
day  of  the  making  of  the  will,  and  before  the  same  was  exe- 
cated,  did  not  send  any  word  to  the  relatives,  saying  they  would 
not  come  if  they  wwe  sent  for,  although  he  had  no  reason  to 
know  that  they  would  not  come,  except  that  he  understood  there 
was  not  a  very  kind  feeling  existing  between  them  and  the  de- 
ceased. 

It  was  further  proved  that  Hayden  was  an  active  member 
of  said  Grace  Church,  and  deeply  interested  in  its  prosperity, 
and  was  in  the  habit  of  contributing  liberally  to  its  support ; 
and  that  the  testator  died  possessed  of  an  estate  valued  at  about 
fourteen  thousand  dollars. 

Upon  the  foregoing  facts,  the  appellants  requested  the  court 
to  charge  the  jnry  that  the  law  raised  a  sufiBcient  presumption 
of  undue  influence  to  change  the  burden  of  proof,  and  cast 
npon  the  appellees  the  duty  of  showing  that  everything  con- 
nected with  the  instrument  was  free  from  unfaimess  and  im- 
propriety. 

The  appellants  also  requested  the  court  to  chai^  the  jury 
that,  as  fraud  and  undue  influence  are  not  ordinarily  susceptible 
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of  direct  proof,  Bach  tmdae  iuflneace  might  he  inferred  from 
the  nature  of  the  tnuosaction  alone,  and  that  the  jar;  hid  i 
right  to  infer  andae  influence  from  the  foregoing  facts. 

Upon  all  the  cUims  of  the  appellants  as  to  nndae  inflnence 
and  nnf  aimesB,  the  court  inetmcted  the  jurj  that  the  hnrden  of 
proof  was  on  the  appellants,  that  if  they  shonld  find  tbai^  frtm 
any  canse  or  by  any  means,  the  testator  waa  indoced  to  act  eon- 
traiy  to  his  wishes,  and  to  make  a  difierent  will  and  dispontum 
of  his  estate  from  what  he  would  have  done  if  left  entirely  to 
his  own  discretion  and  jadgment;  that  his  free  agency  and  in- 
dependence were  overcome ;  that  by  some  dominion  or  control 
exercised  over  his  mind,  he  was  constrained  to  do  what  wu 
against  his  will,  and  what  he  was  nnable  to  refoBe  and  t^o  veak 
to  resist,  then  they  shonld  find  the  issne  in  favor  of  the  appel- 
lants. Bat  moderate  and  reasonable  perstiaeion,  though  yielded 
to,  if  done  intelligently  and  from  a  couviction  of  duty,  vonld 
not  vitiate  his  will,  if  otherwise  valid. 

It  was  also  proved  that  the  persons  described  in  the  third 
clanse  of  the  will  as  "  brothers  "  and  "  sister,"  were  in  fact  the 
half  nephews  and  half  niece  of  the  testator,  and  it  appeared  by 
the  testimony  of  Hayden,  that  after  the  death  of  the  testator 
and  before  the  30th  day  of  November,  1874,  the  date  of  the 
probate  of  the  instroment,  he  altered  the  will  by  changing  the 
word  "brothers"  to  "nephews,"  and  the  word  "sister"  to 
"  niece,"  and  in  that  condition  it  was  admitted  to  probate  as 
above  stated,  and  so  recorded ;  and  that  at  some  time  aftenruds, 
and  before  the  trial  in  the  Superior  Court,  Hayden  altered  back 
the  will  and  the  record  thereof,  so  as  to  make  the  clause  read 
"brothers  and  sister," 

The  appellants  therenpon  claimed  that  the  instrument  pro- 
duced by  the  appellees  was  not  the  same  instrument  admitted 
to  probate,  from  which  the  appeal  was  taken.  Upon  this  daim 
the  court  instructed  the  jniy  that  they  must  be  satisfied  that 
the  instrument  admitted  to  probate  was  the  one  from  vhicli 
the  appeal  was  taken ;  that  the  alteration  proved  did  not  deatioy 
its  identity,  nor  render  it  void ;  and  that  an  alteration  of  a  will 
by  a  third  person,  even  if  fraudulently  made,  would  not  innl- 
idate  it. 
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The  jnry  liaving  retaraed  a  verdict  for  the  appellees,  the 
appellants  mored  for  a  new  trial  for  error  in  tl)e  chai^  of 
the  court,  and  in  the  refusal  of  the  court  to  charge  as  re- 
quested. 

A.  P.  Hyde  and  L.  E.  Stanton,  in  sapport  of  the  motion, 

G.  6.  Sm,  opposed. 

Caspbhtkb,  3.  The  will  of  Hemy  Brake  ie  contested 
mainly  on  the  ground  that  it  was  obtained'  by  ondne  influence. 
The  jmy  enstained  the  will,  and  the  appellanta  ask  for  a  new 
trial  for  a  misdirection.  The  material  faets  are  these :  The  tes- 
tator left  no  family,  his  next  of  kin  beii-j;  brothers  and  sisters, 
who  lived  but  a  few  miles  frgm  him.  They  were  not  informed 
of  his  dangerous  sickness,  and  knew  nothing  of  his  intention  or 
desire  to  make  a  will  until  after  it  was  made.  It  was  made  five 
days  before  his  death  and  while  he  was  "  sufieriug  from  severe 
disease." 

H,  S.  Hayden,  Esq.,  at  the  request  of  the  testator,  wrote  the 
will,  and  he  "  was  the  only  person  who  claimed  to  have  con- 
versed with  the  testator,  or  to  have  had  any  interview  with  him 
f^ut  the  same."  What  occurred  at  these  interviews,  and  what 
conversation  passed  between  them  on  the  subject  of  the  will, 
does  not  appear. 

The  testator's  estate  amounted  to  about  fourteen  thousand 
dollars,  of  which  about  ten  thousand  dollars  was  given  to  the 
wardens  and  vestry  of  Grace  Church. 

Said  Hayden  was  at  the  time  a  vestryman  of  Grace  Church, 
and  was  made  sole  executor  of  the  wiU.  He  was  also  "  an 
active  member  of  said  Grace  Church,  and  deeply  interested  in 
its  prosperity,  and  was  in  the  habit  of  contributing  liberally  to 
itfl  support."  He  and  another  vestiyman  of  said  church  were 
two  of  the  witnesses  to  the  will. 
'  tt  was  also  proved  that  the  persons  described  in  the  third 
clause  of  said  will  as  brothers  and  sister,  were  in  fact  the  half 
nephews  and  half  niece  of  the  testator.  After  the  death  of  the 
testator,  and  before  the  will  was  admitted  to  probate,  Hayden 
altered  it  by  erasing  the  words  "brothers"  and  " sister,"  and 
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iuBerting  in  lien  thereof  reapectively  the  words  "  nephews"  and 
"niece,"  and  in  that  condition  it  was  admitted  to  probate  and 
recorded.  Afterwards,  aod  before  the  trial  in  the  Superior 
Court,  he  again  changed  it,  eo  that  it  now  reads  as  it  was  orig- 
inally written,  and  also  changed  the  record  thereof. 

A  qnestion  was  made  in  the  court  below  whether  the  two 
vestrymen  of  Grace  Church  were  competent  witnesses.  That 
question  and  the  kindred  one,  whether  the  statnte  making  leg- 
acies to  Bnbacribing  witnesses  void,  remoTes  the  disqoalificatioD, 
we  pass  by,  and  will  consider  only  the  question  of  nodne  in- 
flaence. 

The  appellants  made  throe  sereral  requests,  that  the  court 
^oold  chat^  the  jury  on  the  snbject  of  ondoe  infloence,  as 
follows : 

That  as  the  witneBses  "  were  vestrymen  of  said  Grace  Chnrch, 
as  legatee  under  said  wUl,  the  situation  and  conduct  of  the  wit- 
nesBea  to  said  will  required  explanation ;  that  their  testimony 
was  subject  to  sospicion,  and  that  the  appellees  were  boond  to 
show,  by  the  preponderance  of  evidence,  that  everything  con- 
nected with  the  instrument  was  free  from  impropriety  and  any 
unfairness." 

Also,  that  the  law  upon  the  facts  "  raised  a  sufficient  pre- 
sumption of  undue  influence  to  change  the  burden  of  proof,  and 
cast  upon  the  appellees  the  duty  of  showing  that  everything 
connected  with  the  instrument  was  free  from  onfaimess  and 
impropriety." 

Also, "  that  as  fraud  and  undue  influence  are  not  ordinarily 
BUBceptible  of  direct  proof,  such  undue  influence  may  be  in- 
ferred from  the  nature  of  the  transaction  alone,  and  that  the 
jury  bad  a  right  to  infer  undue  influence  from  the  facts  afore- 
said." 

The  court  did  not  comply  with  any  of  these  requests,  but, 
as  the  record  states,  "  upon  all  the  claims  of  the  appellants  as  to 
undue  influence  and  unfairness,  the  court  instructed  the 'jury 
that  the  burden  of  proof  was  on  the  appellants ;  that  if  they 
should  And  that,  from  any  cause  or  by  any  means,  the  teetator 
was  induced  to  act  contrary  to  his  wishes,  and  to  make  a  difle^ 
ent  will  and  disposition  of  his  estate  from  what  he  would  have 
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done  if  left  entirely  to  his  own  discretion  and  jadgment,  that 
his  free  agency  and  independence  were  overcome,  that  by  some 
dominion  or  control  exercised  over  his  mind  he  was  constrained  - 
to  do  what  was  against  his  will,  and  what  he  was  nnahle  to  re- 
fnfie  and  too  weak  to  resist,  then  they  should  find  in  favor  of 
the  appellants." 

We  will  not  ondertake  to  say  that  it  was  the  dnty  of  the 
coort  to  chai^  the  jury  precisely  as  requested  and  in  the  lan- 
gnage  of  counsel ;  nor  will  we  say  that  the  substance  of  every 
part  of  the  requests  should  have  been  given  to  tlie  joiy.  Some 
things  contained  in  them,  especially  in  the  flret  two,  may  be  ob- 
jectionahle,  or  at  least  may  be  understood  in  an  objectionable 
sease. 

From  the  charge  as  given,  we  think  that  the  jory  must  have 
received  the  impression  that  it  was  the  duty  of  the  appellants  to 
prove  aflirmatively,  and  by  direct  proof,  that  the  "  testator  was 
induced  to  act  contrary  to  his  wishes,  and  to  make  a  different 
will  and  disposition  of  his  estate  from  what  he  wonld  have  done 
if  left  entirely  to  his  own  discretion  and  judgment ;  that  hia 
free  agenfiy  and  independence  were  overcome ; "  and  that  "  he 
was  constrained  to  do  what  was  against  his  will,  and  what  he 
was  unable  to  refuse  and  too  weak  to  resist." 

From  the  omission  to  charge  that  undue  influence  might  be 
inferred  from  the  nature  of  the  transaction  alone,  the  jury  prob- 
ably supposed  that  they  had  no  right  to  infer  undue  influence 
from  the  facts  and  circumstances  proved  and  admitted. 

The  substance  of  the  request  as  applicable  to  this  part  of  the 
case  is,  that  direct  proof  ia  not  eaaential,  hut  undue  influence 
may  be  inferred  from  oirenmstanoee,  and  that  the  jury  had  a 
right  to  infer  it  from  the  cixcnmstancea  of  this  case. , 

The  first  part  of  this  last  request  is  unexceptionable,  if  we 
r^^ard  its  meaning  as  just  stated.  The  language  employed  by 
connsel — "  may  be  inferred  from  the  nature  of  the  transaction 
alone,"  if  interpreted  strictly,  may  not  be  technically  accurate, 
for  the  "  nature  of  the  transaction  "  is  distinguishable  from  the 
drcomstances  attending  it.  But  that  construction  is  too  narrow. 
The  language  was  evidently  used  in  a  broader  sense,  and  in- 
cluded in  its  meaning  the  attending  circumstances.    In  that ' 
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seoee  it  was  maDifestly  used  in  Tyler  v.  Oardiner,  35  "N.  T. 
594,  from  which  case  the  expression  was  borrawed.  It  is  ap- 
parent also  from  the  last  clanse,  which  is  to  be  congideied  in 
this  connection,  in  which  it  is  claimed  that  undae  inflneDce 
may  be  inferred  "  from  the  facts  aforesud,"  and  not  from  the 
abstract  natnre  of  the  transaction.  As  thos  onderstood  it  vb« 
a  proper  request,  and  ahonld  have  been  complied  with,  provided 
the  circnmetances  are  soch  as  to  render  snch  a  chaif;e  proper. 
Whenever  there  is  evidence  tending  to  prove  every  matvial 
point  involved  in  the  issne,  we  snppoee  it  ia  the  ri^t  of  dther 
party  to  have  the  jury  pass  apon  it.  If,  therefore,  the  cirenm- 
stances  of  this  case  were  of  each  a  diaraoter  aa  to  affoid  some 
evidence  that  there  was  nndne  inflnence,  the  appellants  had  a 
clear  and  miqaeetionable  right  to  have  the  jmy  say  whether  it 
was  sufficient.  It  only  remains  for  ns  to  inqnire  whether  snch 
circnmstances  existed. 

A  wiU  written  by  a  party  benefited  by  it  was  void  by  the 
civil  law.  At  common  law  such  a  will  is  not  void,  bnt  pnxtf 
may  be  received  to  show  that  the  3>aper  is  in  fact  the  will  of 
the  decedent.  The  amonnt  of  proof  required  varies  with  the 
circnmstances.  If  the  interest  is  small  in  proportion  to  the 
whole  estate,  and  the  decedent  at  the  time  of  making  the  will 
was  in  health,  and  in  the  possession  of  his  faculties,  slight  proof 
will  suffice.  On  the  other  hand,  if  his  mind  is  feeble  and  the 
party  drawing  the  will  takes  a  considerable  portion  of  the  estate 
to  the  ezdosion  of  Uie  heirs,  proof  of  the  most  conclusive  nature 
will  be  reqoired. 

The  following  extracts  from  eminent  English  jurists  will  il- 
lustrate and  sustain  this  position : 

"  The  presumption  also  is  strong  against  an  act  done  by  the 
agency  of  a  party  benefited ;  the  act  is  not  actually  defeated, 
as  it  was  by  the  civil  law,  provided  the  intention  can  be  fairly 
deduced  from  other  circumstances.  Though  the  court  will 
not  presume  fraud,  it  will  require  strong  proofs  of  intention." 
Sir  John  Nicholl,  in  SiiUngkurtt  v.  Viekar$,  1  PhillimOT^ 
187. 

"  The  court  is  always  extremely  jealous  of  a  circmnstasoeof 
this  nature.    By  the  Roman  law,  ^i  m  soriptit  hered«m  coaM 
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take  no  benefit  under  a  will.  By  the  law  of  England  this  is  not 
the  case ;  but  the  law  of  England  requiree  in  all  instances  of 
the  sort  that  the  proof  should  be  dear  and  decisive ;  the  balance 
mnst  not  be  left  in  equilibrio  ;  the  proof  most  go  not  only  to  the 
act  of  signing,  bnt  to  the  knowledge  of  the  contents  of  the 
paper.  In  ordinary  casee  this  is  not  necessary ;  bnt  when  the 
person  who  prepares  the  instrument,  and  condncts  the  execn- 
tion  of  it,  is  himself  an  interested  person,  his  condact  mnst  be 
watched  as  that  of  an  interested  person ;  propriety  and  delicacy 
woold  infer  that  he  should  not  condact  the  transaction."  ParJee 
T.  OUat,  2  FHUimore,  323.  The  same  doctrine  is  fonnd  in 
Ingram  t.  WyaU,  1  Hagg.  384.  - 

A  few  .years  later  8ir  Herbert  Jenner,  in  Barry  v.  SutUn, 

I  Corteis,  614,  said,  "  that  where  a  paper  has  been  drawn  up 
by  a  person  for  his  own  benefit,  or  where  he  takes  a  consider- 
able benefit  under  it,  the  presumption  lies  strongly  against  the 
act,  and  it  requires  to  be  proved  by  satisfactory  evidence  de- 
hors the  instrament,  t^at  it  was  the  free  and  volontary  act  of  a 
capable  testator,  and  executed  with  a  full  knowledge  of  its  con- 
tents and  effect.  This  presumption  is  still  stronger  where  an 
only  son  is  exdnded,  and  requires  to  be  removed  by  clear  evi- 
dence of  rational  motives  in  the  deceased  to  make  such  a  dis- 
position." 

From  this  decision  an  appeal  was  taken  to  the  Privy  Coun- 
cil, and  the  sentence  of  the  Frerogative  Court  was  affirmed. 
3£r.  Baron  Parke  stated  the  rule  as  follows :  "  That  if  a  party 
writes  or  prepares  a  will  onder  which  he  takes  a  benefit,  that  is 
a  circumstance  whidi  ought  generally  to  excite  the  suspicion  of 
the  conrt,  and  calls  upon  it  to  be  vigilant  and  jealous  in  exam- 
ining the  evidence  in  snpport  of  the  instrnment^  in  favor  of 
-which  it  ought  not  to  pronounce  unless  the  snspldon  is  re- 
moved, and  it  'is  jndidally  satisfied  that  the  paper  pro- 
pounded does  express  the  tme  will  of  the  deceased.  1  Curteis, 
«87. 

The  same  role  has  been  adopted  in  the  State  of  Georgia. 
SmU  v.  Mann,  6  Geo.  456  ;  Evghea  v.  Meredith,  24  Geo.  325 ; 
jSwn^j^ej-v.Zonf,  28G«o.  52.    Also  in  New  York.    Leg-v.ViU, 

II  Abbott's  Practice  B.  218 ;  Leaoroft  v.  Simmonay  3  Bradf .  85 ; 
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In  r«  Wdch,  6  Bradf.  244;  Zangton's  Will,  1  Tucker's  Sor. 
Eeports,  301 ;  Tyler  v.  GarOiner,  85  N.  Y.  5ft4 ;  I>el4^field  r. 
Parish,  25  N.  T.  86. 

Had  Mr.  Hayden  bimBelf  been  the  l^atee,  instead  of  the 
'  choTcb,  this  principle  would  clearly  apply.  Perhaps  no  deeia- 
ion  can  be  foand  which  canieB  the  doctrine  ao  far  as  to  apply 
it  to  a  case  like  this.  There  are  those,  however,  which  are 
nearly  analogotu.  In  Tomhim  t.  Tomkina,  1  Bail  96,  a  mere 
interest  as  a  guardian  was  considered  sufficient  to  reqnire  the 
application  of  the  rule.  "  The  rector  of  a  church  which  ii  a 
residnary  le^tee  in  a  will,  who  has  the  nomination  to  two 
Bcholarehips  created  by  it  in  a  Geological  seminary,  who  pro- 
oared  the  will  to  be  drawn,  was  named  Urerein  as  sole  executor 
thereof,  and  superintended  its  execution,  is  a  person  so  bene- 
fited by  it  as  to  require  an  investigation  aA  to  its  spontaneous 
character.  The  degree  of  that  interest  is  immaterial,  except 
perhaps  as  to  the  weight  of  evidence  required  to  prove  voli- 
tion," In  re  Welch,  5  Bradf.  238.  In  ZaTigton'a  Com,  «u;>ra, 
the  testator  was  a  man  of  weak  mind.  A  church  was  the  chief 
legatee.  The  only  persons  cognizant  of  the  drawing  of  the 
will  were  the  clergymen  and  their  counsel,  and  the  will  was 
prepared  without  openness  or  publicity.  The  principle  was 
applied. 

But  we  do  not  intend  to  hold  that  the  interest  of  Hr.  Hay- 
den  is  such  an  interest  as  is  contemplated  by  the  authorities 
cited  above.  We  leave  that  an  open  question.  Keverthelees, 
that  he  was  benefited  in  a  certain  sense,  and  was  to  a  connder- 
able  extent  interested  in  behalf  of  this  will,  is  obvious.  That 
such  benefit  and  interest  were  circumstances  to  be  oonndered 
and  weighed  by  the  jury  ought  not  to  be  doubted.  More  tiian 
two-thirds  of  the  whole  estate,  amoimting  to  about  ten  thousand 
dollars,  was  given  to  the  chnrch.  Mr.  Hayden  was  a  vestry- 
man, and  as  snch  had  a  voice  in  the  management  of  the  fnod 
thereby  created.  As  a  member  of  the  church  he  was  "  de^ly 
interested  in  its  prosperity,  and  was  in  the  habit  of  contributing 
liberally  to  its  support."  The  income  of  the  proposed  fund 
would  take  the  place  in  part  of  his  own  contributions.  As  a 
member  of  the  diurch  he  was  less  liable  to  tazati<m,  and  the 
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sitj  for  his  Tolnntaiy  contribationa  was  materially  dimin- 
ished.  To  this  pecaniary  interest  may  he  added  his  interest  in, 
and  natural  desire  for,  the  material  welfare  of  the  church  with 
which  he  was  connected. 

The  fact  that  he  took  an  unusual  interest  in  the  establish- 
ment of  this  will  is  apparent  from  the  circumstance  that,  when 
he  discovered  that  some  of  the  testator's  relatives  were  ineor- 
TBctlj  described,  he  changed  the  wUl  in  that  respect,  emd  after 
it  had  been  proved  and  recorded  as  altered,  he  changed  it  back 
and  changed  the  record  to  correspond. 

The  deceased  was  aa  unmarried  man.  His  brothers  and 
sister  were  the  natural  objects  of  his  bounty.  They  lived  but 
a  few  miles  from  him,  hut  were  not  notified  of  his  sickness,  and 
were  not  present  at  the  making  of  the  will,  and  received  by  it 
but  a  small  portion  of  his  estate. 

The  will  was  executed  when  he  was  near  his  end,  and  while 
he  was  "  suffering  fronx  severe  disease."  That  his  mind  may 
have  been  seriously  affected,  so  that  he  was  not  able  to  compre- 
hend the  scope  and  eSect  of  the  instrument  he  signed,  is  ob- 
vious from  the  circumstance  that  his  half  nephews  and  half 
nieee  were  described  therein  as  brothers  and  sister.  If  he  was 
nnable  to  comprehend  the  relationship  existing  between  himself 
and  these  l^atees,  or,  if  comprehending  it,  he  paid  so  little  at- 
tention to  the  terms  of  the  will  as  not  to  notice  each  a  glaring 
misdescription,  it  affords,  unexplained,  strong  evidence  that  his 
mind  was  very  much  enfeebled,  and  in  a  condition  to  be  easily 
influenced. 

ATI  these  circumstances  are  susceptible  of  explanation,  if 
the  facts  will  warrant  it,  so  as  to  break  or  destroy  tiieir  force  as 
evidence  against  the  validity  of  the  will.  Mr.  Hayden,  the  only 
person  who  knows  all  about  the  origin  of  this  will,  could  have 
stated  all  the  circumstances  to  the  jury.  The  reason,  if  any 
existed,  why  the  relatives  were  not  notified,  and  why  they  were 
practically  disinherited,  could  have  been  shown.  If  the  testa- 
tor, by  reason  of  being  a  communicant  of  Grace  Church,  or  for 
other  cause,  bad  manifested  an  interest  in  its  welfare,  and  his 
course  of  life  had  been  such  aa  to  lead  to  a  reasonable  expecta- 
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tioD  tliat  it  would  recfliTe  a  large  portion  of  liis  estate,  that  could 
have  been  shown. 

The  motion  fails  to  disdone  any  explanation  of  these  <ar- 
camstanceB.  If  none  was  in  fact  given,  that  of  itself  adds  nu- 
terially  to  their  weight.  If,  nnder  tLhese  circninstances,  the  jarj 
had  pronounced  against  the  wiU,  the  evidence  would  have  nis- 
tained  the  ver^ct.  We  think,  therefore,  that  the  appeUanto 
were  entitled  to  the  instruction  asked  for,  that  undue  influence 
might  be  proved  by  ciroomstantial  evidence.  That  not  having 
been  given,  they  are  entitled  to  a  new  triaL 

In  this  opinion  Fabe,  G.  J.,  and  Obasqbb,  J.,  conooiied; 
Pabdbx  and  HovEnr,  J  J.,  dissented. 


See,  as  to  undue  influence,  Wtinvnight'a  Appe&l,  p.  48,  ante,  and  OfMS- 
wood  T.  CUne,  ^t/Wt. 


LuTHKR  Bbowk  et  al.  VS.  James  H.  Riooik  bt  al. 

{M  ininoit,  660.] 

Tbbt  of  kbntal  OAPAonr. — ^Weight  of  bvidbnoe. — Ebpdbu- 
OATiON  b;  oonictLS. 

Ability  to  transact  ordinaiy  business  and  to  act  imtiooally  in  the  onlioarj  afltu* 
of  life  constitutes  testamentaiy  capacity. 

It  is  not  necesMry  lo  soslain  a  will  and  codicils  that  the  testatrix  ms  of  a  di»- 
posing  mind  when  she  perfonned  sach  testamentary  act  If  she  was  competent 
at  the  time  of  executing  any  one  codicil,  the  will  was  therebj  lepublished,  ud 
prior  acts  were  validated. 

It  is  error  lo  instruct  a  jury  that  the  testimony  of  nurses  and  attendants  is  enti- 
tled to  more  weight  than  that  of  subscribing  witnesses. 

Proof  of  periodical  epileptic  attacks,attendedwithconvnUions,lossof  consdooi- 
ness,  and  the  usual  sequences  of  such  attacks,  or  proof  of  temporary  pneamoDii 
supervening  such  an  attack,  with  fever  and  delirium,  is  not  such  proof  of  ia- 
sanity  as  lo  entitle  a  party  to  an  instruction  based  on  its  continuance. 

On  a  biU  to  contest  a  will,  the  legatees  and  devisees  are  necessary  partk*. 
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Apfbal  from  the  Circuit  Court  of  St.  Clair  connty. 

Bill  in  chancery  to  contest  the  will  and  codicild  of  Elizabeth 
H.  Biggin,  deceased. 

Several  legatees  were  made  defendants,  bnt  process  was  not 
served  on  some,  and  as  to  others  no  role  to  auawer  was  taken, 
nor  was  vaj  answer  filed  or  default  taken. 

In  April  Term,  1877,  an  issne  as  to  the  validity  of  the  will 
and  codicils  was  made,  and  the  jury  foond  against  their 
validity. 

A  motion  for  a  new  trial  was  made  and  overmled.  A  de- 
cree was  entered  on  the  verdict,  and,  by  consent,  an  appeal  was 
taken  to  the  Central  Grand  Division. 

The  seventh  instmction  referred  to  in  the  opinion  is  to  the 
eSeet  that  when  insanity  or  lonacy  ia  once  established  to  have 
existed,  the  presomption  of  its  continnanoe  'arises  until  rebutted 
by  proof,  the  burden  of  which  lies  on  the  party  alleging  a  res- 
toration or  locid  interval,  and  that  if  the  jury  believe,  from  the 
evidence,  that  the  papers  in  question  were  executed  after  insan- 
ity has  been  proved,  then  it  is  iucnmbent  on  the  parties  insist- 
ing OD  the  validity  of  the  will  to  show,  to  the  satisfaction  of  the 
jniy,  that  the  testatrix  was  sane  at  the  time  of  making  of  said 
will  and  codicils  respectively. 

0.  <£  G.  A.  Kcemer  and  Jehu  Baker,  for  the  appellants. 

QiUetpie  dk  Sappy  and  Jamet  M,  IHU,  for  the  appellees. 

Mi,  JusnoE  Diokbt  delivered  the  opinion  of  the  court. 
Testatrix  died  in  Jnly^  1875,  being  about  sixty-nine  years  of 
age,  and  a  widow,  leaving  as  her  heirs  at  law  the  insane  son  in 
whose  behalf  the  bill  is  Sled,  then  in  an  asylam,  and  a  grand* 
son,  who  is  made  defendant,  bnt  against  whom  no  decree  has 
been  taken. 

It  appears,  from  the  evidence,  that  the  deceased  was  an  in- 
telligent and  coltivated  woman,  in  apparent  good  health,  being 
strong  and  robust,  though  of  nerrona  temperament,  with  some 
tendency,  as  one  of  the  witnesses  says,  to  congestion  of  the 
brain ;  bnt  she  is  generally  spoken  of  as  a  woman  of  gifted  and 
briHiaDt  mind,  and  in  vigorous  physical  condition  previous  to 
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the  14th  of  November,  1868.  On  that  day,  at  the  age  of  sixtj- 
two,  she  was  attached,  while  at  hw  domestic  labors,  iritb  a 
seTore  epileptic  fit — as  one  of  the  witoesaes,  a  phymcian,  think^ 
with  an  apoplectic  complication,  mvolTing  a  brain  lesion.  Sat, 
from  the  whole  teetimonj,  there  does  not  appear  to  hare  been 
any  paralysis  or  other  e^ibit  of  eerions  apoplectic  comphcation. 
While  the  fit  lasted  she  was  anconscioiiB,  bat  during  the  ni^bt 
her  oonscionsnesa  was  restored,  and  on  the  following  day  she  was 
able  to  give  an  intelligible  acconnt  of  her  disease,  and  of  the 
manner  in  which  she  was  taken. 

An  attack  of  pnemnonia  snperrened  the  epileptic  convnl- 
eions,  sQperiudnoed,  as  was  supposed,  by  the  application  of  ice 
to  the  head ;  and  this  attack  was  accompanied  with  high  fever 
with  occasional  deliriam,  daring  which  she  would  be  nnconacions 
or  incapable  of  ratiohal  conceptions ;  and  her  condition  was  that 
of  a  person  in  extreme  illneaa,  thongh  the  witnesses  immediately 
aboat  her  person,  summoned  on  both  sides,  ooncor  in  saying 
that  while  occasionally  ont  of  her  mind,  at  other  times  she  was' 
rational  and  inteUigent,  the  ment^  condition  being  plainly  the 
nsnal  condition  of  deliriom  attendant  on  high  fever.  But  no 
witness,  either  expert  or  other,  fixes  her  condition  as  one  of  set- 
tled loss  of  reason  at  or  near  that  period. 

On  the  23d  of  November,  1868,  she  made  the  wilL  It 
seems  to  have  been  prepared  by  Allyn,  one  of  the  executors 
named,  who  was  a  neighbor  and  friend.  On  its  being  brooght 
to  her,  she  sat  ap  in  bed  and  stated  that  it  was  her  last  will  and 
testament,  and  signed  it  in  the  presence  of  the  attesting  wit- 
nesses, one  of  whom  testified,  and  the  other  had  died  before  the 
testatrix. 

•  The  witness  testifies,  that  at  that  time  "  she  was  perfectly  in 
her  mind,  and  knew  just  what  she  was  doing — that  she  answered 
questions  with  perfect  intelligence,"  and  there  is  no  sufficient 
testimony  to  shake  this  stateinent.  All  the  testimony  (except 
some  not  very  satisfactory  opinions  of  persons  not  experts)  may 
well  be  tme,  and  yet  this  acconnt  of  this  intelligent  condition 
of  the  testatrix,  at  the  time  of  the  execution  of  the  will,  remain 
unshaken. 

On  the  dth  of  December,  1868,  she  made  the  first  codicil, 
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which  was  attested  by  the  witness  above  mentioned,  who  had 
attested  the  wUi,  and  who  testified  at  the  triaL  It  was  abo  at- 
tested bj  the  husband  of  thie  witness  and  bj  another.  These 
three  witnesses  concnr  that  at  that  time,  to  ose  their  language, 
she  was  sane  and  knew  what  she  waa  doing.  One  of  the 
witnesses  sa^  she  talked  cheerfully,  and  they  had  qnite  an 
exchange  of  langnage  before  testatrix  signed  the  codicil,  and 
she  understood  herself  as  correctly  as  any  person  could.  An- 
other of  the  witnesses  says  she  was  lying  on  the  bed  and  told 
him  it  was  no  honse  contract  (he  was  a  boose  bnilder  and  they 
had  previons  contracts).  At  her  request  these  two  witnesses 
then  sigoed,  as  attesting  witnesses,  the  will  which  she  then  re- 
published. 

No  witness  is  introduced  by  the  contestants  to  contradict 
her  then  condition  as  testified  to.  The  most  that  can  be  stud  of 
the  assailing  testimony  is,  that  the  testatrix  about  this  time  was 
ill — sometimes  better,  sometimes  woroe — rational  sometimes  for 
moments  or  hours,  then  flighty — and  when  affected  by  the  epi- 
leptic spasms,  unconscious — and  when  under  snSering  from 
ferer,  delirious.  But  inasmuch  as  it  is  positively  proved  by 
eeveral  witneaeeB  that,  at  the  particular  time  of  executing  the 
will  and  republishing  it  by  the  codicil,  she  was  neither  uncon- 
scious nor  delirious,  but  both  conscions  and  rational,  this  testi- 
mony should  prevail,  for  thereby  all  the  testimony  may  be 
harmonized. 

On  the  19th  of  October,  1870,  she  made  a  second  codicil, 
which  was  attested  by  two  yet  other  subscribing  witnesses.  One 
of  them  says  she  was  sitting  np  in  the  parlor  at  the  time — in 
the  forenoon ;  that  she  said  to  him,  "  this  codicil  contains  my 
wishes,"  and  she  wished  him  to  sign  it  as  a  witness.  This  wit- 
ness testifies  to  her  sanity  at  that  time ;  and  he  further  testifies 
that  she  was  perfectly  sensible  at  all  times  when  he  saw  her,  ex- 
cept on  one  occasion,  which  he  described.  The  other  witness 
to  this  codicil  is  equally  clear  on  the  question  of  her  capacity  at 
that  time.  And  we  look  in  vain  in  the  testimony  of  the  con- 
testants for  any  contradiction  of  these  positive  statements,  which 
reach  to  ihe  very  heart  of  this  controversy. 

The  last  codicil  is  made  August  11, 1873,  and  this  is  attested 
Vol.  L— 18 
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by  still  two  other  sabscribiDg  -witnesseB,  and  both  of  these  con- 
car  in  strong,  poaitiTe  etatemeutg.  At  tliat  time  Mrs.  Eiggin 
was  sitting  np,  and  said  she  was  glad  to  settle  the  bneineeB  and 
get  it  off  her  mind.  One  of  the  witneeaes  inqoired  if  she  onder- 
Btood  vhat  she  was  doing,  and  she  said  she  did ;  that  she  ad- 
vanced or  paid  to  the  chmxih  the  legacy  intended  for  it,  and 
wanted  to  cancel  it.  One  of  these  witnesses  says  she  was  not 
then  in  as  good  condition  aa  before,  bnt  that  she  nnderatood  the 
business  she  was  engaged  in.  He  was  a  physician ;  had  known 
her  for  forty  years ;  had  seen  her  a  number  of  times  when,  by 
reason  of  the  epileptic  attacks,  she  was  incompetent,  bnt  at  other 
times  she  was  rational,  and  at  this  time  was  capable  of  nnder- 
standing  what  she  did — and  this  is  the  asnal  flnctnating  condi- 
tion of  persona  afflicted  with  epilepsy. 

The  testimony  of  the  subscribing  witnesses  is  corrobonted 
by  that  of  other  witnesses,  who  knew  deceased  more  or  lees  in- 
timately, and  saw  her  more  or  less  freqaently,  between  Novem- 
ber, 1868,  and  her  death  in  1875.  Some  of  them  testify  t« 
btisiness  transactions  in  which  she  showed  memory,  and  disceni- 
ment,  and  capability,  and  others  to  eodal  oconpf^ons  in  whicJ) 
she  manifested  intelligence.  On  the  other  hand,  there  is  a  di- 
versity of  opinion,  and  the  witnesses  for  the  contestants  more 
or  less  strongly  speak  of  the  impairment  of  her  conditio, 
mental  and  physical,  from  the  first  attack  until  shortly  before 
her  death,  and  when,  as  they  say,  she  was  reduced  to  idiocy; 
but  none  of  them  speak  to  any  permanent  or  settled  condi- 
tion ;  all  of  them  recognize  periods  of  improvement,  and  nose 
of  them  contradict  the  express  condition  at  the  ezecntion.of 
the  testamentary  papers,  as  sworn  to  by  the  subscribing  wit- 
nesses. 

We  see  no  reason  to  suspect  the  fairness  of  these  witnesses ; 
no  improper  inflnence  is  alleged;  they  have  no  relations  which 
necessarily  attach  suspicion  to  them ;  their  selection  as  attesting 
witnesses,  because  of  their  relations  with  Uie  deceased,  their  in- 
telligence and  their  respectability,  was  natural  and  proper.  It 
is  a  powerful  circumstance,  in  this  connection,  that,  althon^ 
she  lived  seven  years  after  making  the  will,  and  neariy  two  after 
the  last  codicil,  and  although  she  had  undoubted  periods  of  free- 
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dom  from  attack,  she  never  expreased  any  dissatiBfaotion  with 
what  she  had  done.  On  the  whole,  the  weight  of  evidence 
seems  strongly  to  preponderate  against  the  finding. 

Where  the  proof  shows  facts  evincing  sufBcient  capacity  in 
a  testator  to  transact  his  ordinary  hasiness  abont  the  time  of 
making  a  will,  the  opinions  of  witnesses  as  to  a  want  of  capacity 
are  entitled  to  bnt  little  weight  on  the  question.  Carpenter  v. 
Cal^jert,  83  111.  62. 

It  would  seem,  from  all  die  evidence,  that,  at  the  varions 
periods  of  making  the  will  and  codicils,  the  testatrix  was  capable 
of  ordinary  business,  and  of  acting  rationally  in  the  ordinary 
affairs  of  life ;  and  this  is  sufficient  to  enable  her  to  make  a 
vaUd  will.  Jiutherford  v.  Morris,  77  HI.  3S7 ;  MeeJc^  rf  al.  v. 
Meeker,  75  Id.  266. 

Where  the  verdict  of  a  jury  seems  against  the  weight  of  the 
evidence,  it  becomes  onr  duty  to  scrutinize  the  rulings  of  law^ 
and  the  judgment  in  ench  case  will  he  reveised  for  errors,  if  any, 
found  in  the  instractions  calculated  to  mislead  the  jury  as  to  the 
questions  of  fact  involved. 

The  first  instmction  requiies  the  jury  to  find  the  decedent 
capable  at  the  several  times  when  the  instrnments  were  exe- 
ented.  This  was  calculated  to  mislead.  If  the  jury  were  satis- 
fied of  her  capabihty  at  any  one  time,  it  should  have  validated 
the  act  then  done,  and  the  preceding  acts  by  that  means  repub- 
lished. 

The  question  of  capacity  involves  the  simple  inquiry, 
whether  the  testatrix  was  or  was  not,  at  the  time  in  question, 
able  to  understand  and  reasonably  t<:>  transact  the  ordinary  busi- 
ness of  life.  Was  she  able  to  bay  and  sell,  and  collect  accounts} 
Did  she  understand  the  business  in  which  she  was  engaged  ? 
Too  much  stress  was  laid  on  a  comparison  between  her  then  and 
former  hnsinees  habits.  Notwithstanding  the  change  she  might 
have  undei^ne,  she  may  still  have  had  the  capacity  to  make  a 
will.  The  failure  to  transact  business  may  be  the  result  of 
physical  ailment,  not  affecting  the  mind  at  all.  After  such 
comparison  had  been  called  to  the  attention  of  the  jury,  in  the 
fiiBt  instmction,  as  furnishing  a  circumstance  for  the  jury  to 
take  into  consideration,  sufficient  consideration  was  given  to  it. 
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Its  introdaction  more  prominentlj  in  tlie  eeoond  instniction  vu 
calculated  to  mislead. 

The  fifth  infitractioii,  in  enbatance,  assigns  more  wfoght  to 
the  testimonj  of  nnrsee  and  attendants  than  to  &e  opini(BU  of 
the  subscribing  witnesses,  which  ie  erroneoos.  The  juiyj  aod 
not  the  court,  must  judge  of  the  weight  to  be  given  to  each  put 
of  the  pi-oofs.  It  also  assumes  that  the  witnesaes  spoken  of  ta 
nurses  and  attendants  testified  as  to  the  condition  of  deceased 
at  the  times  of  the  execuUon  of  the  will  and  codicils,  -when  there 
is  no  such  evidence. 

The  seventh  instruction  was  inappropriate.  The  proof  of 
periodical  epileptic  attacks,  attended  with  convolsionB,  lost  oi 
consciousneas,  and  the  usual  sequences  of  such  attacks,  or  proof 
of  temporary  pneumonia  supervening  such  an  attack,  with  itra 
and  delirium,  is  not  snch  proof  of  insanity  or  lunacy  as  creates 
the  presnmption  referred  to  in  this  instruction.  The  eighth  in- 
struction assumes  that  insanity  had  been  proved,  and  is  for  that 
reason  erroneous.  It  ie  not  difficult  to  see  how  the  jory  were 
mistaken. 

We  think  the  legatees  onght  to  have  been  made  parties  to 
this  proceeding.  The  statute  contemplates  not  merely  the  trill 
of  the  issue  of  law  deviaavit  vel  non,  bat  also  a  settlement  of 
this  issue  in  such  form  as  to  bind  all  interested,  and  to  settle 
the  respective  interests.  There  would  be  no  object  for  the  in- 
stitntion  of  this  proceeding  in  chanceiy  if  such  was  not  the  in- 
tention. 

After  the  probate  of  the  will  in  the  County  Court,  it  is  il- 
lowed  to  any  person  interested,  within  three  years,  by  his  or  her 
bill  in  chancery,  to  contest  its  validity,  and,  upon  the  issue  made 
up,  it  shall  be  tried  by  a  juiy  according  to  the  practice  of  the 
Courts  of  Chancery  in  similar  cases.  Bev.  Stat  1845,  p.  537, 
sec  6. 

It  is  a  role  in  equity,  that  all  persons  who  have  any  rabetan- 
tial  legal  or  beneficial  interest  in  the  subject-matter  in  litigatioD. 
and  who  will  be  materially  affected  by  the  decree,  must  be  nude 
parties.  Atkint  v.  BiUings,  72  Dl.  697 ;  Moore  v.  Munn,  69 
Id.  591.  And  there  is  no  reason  for  relaxing  this  rule  in  pro- 
ceedings like  the  present,  especially  as  such  proceeding  is  necffi- 
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aarj  within  the  time  limited  to  avoid  the  binding  and  concluBive 
effect  of  the  probate.  If  the  contesting  party  should  not  be  re- 
qnired  to  bring  in  all  parties  in  interest,  we  dionld  hare  the 
necessity  for  repeated  bUls,  as  each  party  in  interest  might  desire 
to  avoid  the  bar  of  the  statute,  and  devise  sinular  iesnes  and  trials 
to  settle  the  one  question.  It  is  the  better,  and  we  think  the 
neoessaiy,  practice  that  all  parties  in  interest  ahonld  be  before 
the  court. 

This  being  so,  the  case  falls  within  the  other  rule,  that  it  is 
the  duty  of  complainant  to  see  that  he  has  before  the  court  &U 
necessary  parties ;  and  where  he  takes  a  decree  without  making 
the  necessary  parties  defendant,  where  they  are  disclosed  to  him, 
the  decree  wiH  be  reversed.  Mophina  v.  Sogedare  Lead  Co.  73 
ru.  373. 

The  decree  will  be  reversed  and  the  cause  remanded. 

Decree  reversed. 


See,  as  to  lestt  of  mental  capacity,  Key  v.  HoUowaj,  and  Young  v.  Rl- 
dealiagih,  Ai/Vv>. 


S.    S.    B.  KlNGSBURT  BT  AL 


J.  S.  Whttakeb,  Exeodtob,  st  al 

[SS  Lotdriuw  AddiwI,  lOSB.] 
Tekpobakt  DtsAmTT. — WmL  hadb  m  lucid  intbbval. 

partial  inunitjF  doe*  not  dealrojr  Che  power  of  in*kii^[  *  will  if  the  teituneiitac7 
•ction  wu  unconnected  with  the  paiticQlar  derangement  of  the  facollies. 

wrhere  a  will  is  eittibliihcd  to  have  been  made  hy  the  lestaloi  himielf,  and  when 
its  proviiions  are  aage  and  jadicioiu,  a  preiamption  arise*,  ^en  in  Che  case  of  a 
penon  habitnallj  insane,  that  it  was  made  during  (he  existence  of  a  lucid  io- 
terval,  and  the  borden  of  provii^  iiuaiiit;  ml*  on  thoie  attacking  iti  validity. 
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Appeal  from  the  Second  District  Court,  pariah  of  Orleuu. 
Merrieky  Race  <£  Fo«ter,  for  plsiotifis  and  appellees. 
J.  S.  &-J.  T.  Whitaker,  for  defendants  and  appellants. 

The  opinion  of  the  Court  was  delivered  by  Poohe,  J. 
This  is  a  contest  over  the  will  of  G-.  M.  Bowditch,  &  resi- 
dent of  this  city,  who  died  in  Sherboro,  Mass.,  on  the  1st  of 
Aagnst,  1877,  and  whose  snccession  was  opened  and  is  now 
pending  in  the  Second  District  Court  of  the  parish  of  Or- 
leans. The  plaintiffs,  widow  Sarah  Kingsbnrj,  a  sister,  Gnn- 
▼ille  Bowditch,  a  brother,  William  B.  H.  Dowse,  a  nephew, 
and  Deborah  P.  Dowse,  a  niece,  of  the  deceased,  seek  to  hare 
said  will  annnlled  on  the  ground  of  the  insanity  of  the  testator 
at  the  date  of  the  will,  and  for  several  years  before. 

Defendants  filed  a  general  denial,  and  specially  deny  that  at 
the  date  of  said  will  the  testator  was  of  unsound  mind,  or,  in 
any  way,  incapacitated  from  making  a  will. 

The  judgment  of  the  lower  court  was  in  favor  of  plaintiffB, 
annulling  the  will  and  rescinding  all  orders  for  the  probate  and 
execution  of  the  same,  and  defendants  have  appealed. 

The  will  was  made  in  this  city,  under  the  holographic  fonn, 
and  is  in  the  following  words :  * 

"  New  Orleans,  June  24th,  1876. 

"  Knowing  the  uncertainty  of  human  life,  I,  Galen  Uelvin 
Bowditch,  make  thia  my  last  will  and  testament.  Having 
never  been  nuirried,  and  having  no  children,  I  ^ve  and  be- 
queath all  my  property,  real,  personal,  and  whatever  I  may  die 
possessed  of,  to  my  siater  Mary  A.tm  Bowditch,  now  married  to 
Samnel  Fiske,  in  the  town  of  Sherbom,  KassachuBetta 

"  I  appoint  John  S.  "Whitaker  executor  of  this  my  last  will, 
with  seizin  of  my  estate.  G.  M.  BownncH." 

The  case  has  been  veiy  warmly  and  ably  contested;  the 
evidence  is  very  voluminous,  and  somewhat  conflicting,  bnt 
after  a  careful  perusal  and  comparison  of  all  the  testimony, 
aided  by  the  able  briefs  of  counsel  in  the  case,  we  are  com- 
pelled to  disagree  with  our  learned  brother  of  the  Districl 
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Conrt,  in  his  conclosioD,  that  Qt.  M.  Bowditch  was  of  OBBOimd 
mind  and  under  mental  incapacity  to  make  a  valid  Trill  on  the 
34th  of  Jane,  1876.  Sanity,  or  soondness  of  mind,  being  the 
natural  condition  of  man,  insanity  is  never  to  be  presnmed,  but 
most  be  affirmatively  and  contradictorily  established.  This 
role,  which  is  fonnded  on  reason  and  common  sense,  is  sanc- 
tioned by  the  jnriepradence  of  England,  France  and  of  onr 
own  country,  and  has  been  consecrated  by  the  most  distin- 
gnished  autitors  on  this  subject  This  wholesome  role  has  a 
peculiar  application  in  a  case  like  this,  when  the  will,  written 
by  the  testator  himself,  presents  a  series  of  wise  and  judicious 
dispositiona,  contains  no  contradictions,  no  extravagance,  not  a 
sentence,  not  a  word  indicating  that  it  was  the  ofiepring  of  a 
"  mind  diseased,"  and  it  throws  opon  the  heirs  attacking  the 
will  the  burden  of  proof  of  the  nnsonndnesa  of  mind  of  the 
testator  at  the  date  of  the  testament.  21  La.  An.  60.  This  task 
•was  undertaken  by  the  plaintiffs,  and,  in  oar  opinion,  they  have 
failed.  After  a  close  inspection  of  the  record,  which  contains 
nine  hundred  and  two  pages,  we  have  gathered  the  following 
facts  which  bear  upon  this  controveray : 

Galen  Melvin  Bowditch,  a  native  of  Kassachnsetts,  moved 
to  and  settled  in  Louisiana  in  the  year  1830. 

By  reason  of  his  early  experience  in  marine  afFairs,  he  was 
soon  employed  in  the  service  of  the  United  States  Customs,  as 
Boarding  Inspector  at  the  Southwest  Pass  of  the  Mississippi 
river,  in  which  employment  he  was  retained  for  twenty-&re  years. 

With  a  good  salary,  and  living  in  a  dreaiy  and  lonely  place, 
where  he  had  few  or  no  opportunities  of  spending  his  means, 
b^ng  naturally  industrious  and  economical,  he  soon  accumu- 
lated some  money,  which  he  invested  mainly  in  railroad,  insur- 
ance and  bank  stock,  and  ot^er  secnrities.  After  the  war,  and 
during  the  damaging  adminisb^tions  which  controlled  the  des- 
tinies of  our  State,  and  under  the  various  financial  commotions 
which  sbook  the  whole  country,  his  investments  were  subjected 
to  serions  losses,  and  his  handsome  competency  was  materially 
reduced.  These  circumstances,  coupled  with  the  character  of 
hiB  associations,  and  the  habits  contracted  at  the  Balize,  mainly 
his  too  free  indulgence  in  ardent  spirite,  preyed  upon  his  mind, 
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and  rendered  him,  aa  he  sajB  in  one  of  his  letters  to  his  f  aTwite 
sister,  Mrs.  Fiske,  irascihle,  sad  and  despondent. 

Under  these  ezcitiDg  causes,  he  heeame  sobjeot  to  deliriDin 
tremens,  manifested  by  paroxysmB  of  rage  and  violence  bwdei^ 
ing  npon  madness,  and  producing  temporary  or  intermittent 
insanity. 

These  attacks,  rendering  him  intolerable  and  at  times  dm- 
gerons,  he  was  frequently  arrested  and  confined,  sometimes  in 
jiul  and  three  times  in  different  insane  asylams. 

One  of  these  attacks  occurred  in  the  year  1874,  in  Macn- 
chusetts,  where  he  was  visiting  his  relatives ;  it  was  of  unaBtul 
violence,  and  colminated  in  his  incarceration  in  the  Womeeter 
Asylum  of  that  Btate. 

This  circumstance  drew  the  earnest  attention  of  his  relatives 
to  hie  condition,  and  some  of  them,  not  from  a  feeling  of  kind- 
ness for  him,  but  of  keen  interest  for  the  safe-keeping  of  bis 
fortune  (which  was  exaggerated),  were  instrumental  in  procw^ 
ing  his  direct  confinement,  and  from  that  time,  were  relentless 
in  Uieir  efforts  to  deprive  him  of  the  administration  of  his 
property. 

This  is  apparent  from  a  letter  of  Kev.  Mr.  Dowse  to  Mr. 
Peterson,  on  Sept.  18, 1874,  and  by  the  course  of  Dowse,  jr., 
in  the  interdiction  proceedings  institnted  by  him  on  the  94th 
of  June,  1876.  And  the  evidence  fails  to  show  that  at  any 
time  the  Dowse  family  had  given  proof  of  any  particnlar 
friendship  or  kindly  feelings  for  the  deceased. 

A  great  deal  has  been  said  about  the  insane  delusioii  under 
which  the  deceased  had  conceived  an  unfounded  prejudice 
against  the  Eer.  Hr.  Dowse  and  his  children,  as  well  as  against 
Mrs.  Kingsbury  and  Granville  Bowditch, 

It  is  manifest  that  he  had  no  fondness  for  them,  especially 
the  Eer.  Mr.  Dowse,  whom  he  styled  an  "orthodox  thief"  in 
one  of  his  letters.  But  we  fail  to  see  any  insane  delusion  in 
this  circumstance.  This  antipathy  resulted  Attm  natural  causes, 
and  sprang  up  long  before  any  suspicion  arose  as  to  the  sotind- 
nees  of  his  mind,  and,  in  our  opinion,  it  was  rational  and  weQ 
founded.  In  a  letter  of  the  17th  of  November,  1664,  to  his 
sister  Mrs.  Fiske,  the  testator,  who  was  paying  to  Bev.  Ur. 
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Dowse  $8  a  week,  for  the  board  of  his  mother,  complains  that 
Dowse  had  called  for  an  increase  of  board,  on  the  pretext  that 
the  old  lady  gave  too  mnch  tronble  to  hie  daughters,  and  Bow- 
ditch  neea  the  following  langnage  about  the  reverend  gentle- 
man :  "  I  felt  yery  mnch  irritated  to  think  he  shonld  want  me 
to  pay  more,  and  to  hire  a  honae,  particnlarly  at  this  time  when 
my  afEaira  look  so  bad,  therefore  I  wrote  him  a  very  abrupt 
letter,  perhaps  too  mach  so." 

And  the  same  feeling  prevails  in  every  letter  when  he  bap- 
pens  to  mmtion  him.  He  also  complained  of  his  other  relar 
tivee,  to  whom  he  had  at  times  loaned  money,  and  who  declined 
to  settle  with  him,  even  when  requested  to  tmii  it  over  to  Mrs. 
Fiske,  his  mster,  who  was  very  poor,  in  debt,  and  in  need. 

These  feelings  of  coolness  and  apathy  were  kindled  and 
dystaliind  into  hatred  and  rage  when  he  discovered  that  these 
same  relatives  had  co-operated  in  having  him  incarcerated  in 
the  Worcester  Asylnm. 

Soon  after  his  release  from  that  asylnm,  in  a  letter  to  a 
friend,  on  October  80th,  1874,  he  nsee  the  following  langnage : 
"  Yon  win  recollect  the  day  I  saw  yoo  in  Boston,  and  that  I 
promised  to  meet  yon  the  next  day  at  the  *  Advertiser  Build- 
ing.' I  went  there  and  could  not  find  yon.  The  same  day  I 
heard  that  Dowse  was  trying  to  get  me  back  again  at  Worcester 
Asylnm,  and  as  I  have  no  friends  at  Ashland  or  Sherbom,  they 
care  nothing  further  for  me  than  to  get  my  money ;  I  con- 
cluded to  retnm  at  once  to  New  Orleans,  and  get  dear  of  the 
d — d  B.  Here  I  have  friends,  and  Dowse  would  stand  a  worse 
chance  than  I  did  at  Sherbom." 

In  addition  to  close  reasoning,  and  a  remarkable  composi- 
tion for  a  man  recently  released  from  an  insane  asylnm,-  this 
letter  shows  very  good  reasons  for  the  bitterness  of  the  testator's 
feelings  for  his  "orthodox  broth^-in-law." 

AnoUier  feature  of  incurable  insanity,  relied  upon  by 
plaintifb,  is  in  his  mania  for  picking  from  the  streets  cigar 
stumps,  rags,  garbage,  and  other  stufF,  and  carefully  storing  the 
same  in  his  room  as  valuables.  This  certainly  proves  an  acute 
mania,  and  partakes  of  the  natnre  of  insanity,  but  it  appears 
from  the  evidence  that  this  mania  was  apparent  only  during 
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hiB  attacks  of  mania  a  jpotv.^  and  were  brought  about  bj  the 
same  causes  which  we  have  heretofore  described  and  accounted 
for ;  and  these  cironmstanceB  fail  to  show  insanity  or  m^ital 
incapacity  to  make  a  will  or  enter  into  a  binding  contntct  ftt 
the  date  of  the  executioD  of  this  will. 

Id  the  case  of  Chandler  v.  Barrett,  reported  in  31  La.  An. 
60,  it  was  proved  that  the  testatrix  had  once  ran  upon  the  roof  oi 
a  house,  trying  to  escape  from  an  imaginary  robber ;  that  she 
once  burned  all  her  clothing ;  that  she  suspected  her  children 
of  intending  to  boil  her  in  a  kettle,  and  had  committed  many 
and  more  incongruous  acts  than  those  chaiged  against  the  tea- 
tator  in  this  case,  and  yet  the  Conrt  refused  to  set  aside  the  wiU 
in  that  case.  See,  also,  the  case  of  HAert,  Ttitor,  v.  Wintif  S4 
La.  An.  386.  We  fail  to  see  how  this  mania  of  itself  coold  inca- 
pacitate him  from  administering  or  disposing  by  will,  or  othei^ 
wise,  of  his  property,  especiaUy  as  the  evidence  shows  that  he 
was  at  that  time,  and  alway,  an  intelligent  and  close  boainefla 
man,  well  posted  on  current  events  and  financial  devdopmenta. 
These  qnahtiee  are  conclusively  shown  by  his  letters,  of  which 
a  great  number  are  of  record,  and  have  been  read  by  ns  with 
particular  care  and  great  interest.  And  it  will  be  conceded 
that  the  letters  of  a  man  in  the  condition  of  Mr.  Bowditch, 
covering  a  series  of  years,  from  1864  to  1877,  writtcoi  before 
and  after  the  occurrence  of  his  fits  of  temporary  insanity, 
afiord  the  very  best  mode  of  judging  of  the  soundness  or  un- 
soundness of  his  mind. 

A  careful  perusal  of  these  letters  has  satisfied  us  that  Mr. 
Bowditch  was  not  only  not  an  idiot,  an  imbecile,  or  a  confirmed 
maniac,  but  that  he  was  a  man  of  more  than  ordinary  intelli- 
gence, of  considerable  learning,  and  with  commendable  facility 
of  writing,  a  close  observer  of  men,  things,  and  of  pasBiDf^ 
events,  and  of  strong  and  ardent  convictions  on  business,  poli- 
tics, political  economy,  and  on  many  other  subjects. 

Plaintifb  rely  with  great  confidence  upon  the  testimony  of 
experts,  physicians,  who  had  attended  to  Bowditch  at  varioos 
places  and  on  different  occasions. 

Drs.  Hunter,  Logan  and  Stone,  of  this  eil^,  were  examined 
on  the  subject.     Neither  of  them  was  called  to  treat  the  do- 
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ceased  for  mental  disease,  but  all  of  them  had  been  called  to 
prescribe  for  a  sore  foot,  which  had  caused  him  great  stifEering, 
conficement  and  trouble. 

Dr.  Logan  does  not  'state  abeolutelj  that  Bowditch  was  in- 
sane, he  says :  "  I  can't  tell  what  his  state  of  mind  was,  be- 
cause it  seemed  to  be  a  kind  of  intermittent  state  of  insanity." 

Drs.  Hunter  and  Stone  Tentore  to  state  that  he  was  incura- 
ble, and  that  he  must  hare  been  insane  on  the  24th  of  Jnne, 
1876,  although  they  did  not  see  him  on  that  day,  nor  for 
several  days  or  weeks  before.  The  physicians  examined  in 
Massachusetts  lean  to  the  same  opinion.  It  is  evident  that 
these  physicians  saw  Bowditch  only  during  his  attack  or  par- 
oxysms, and  not  during  his  lucid  intervals.  In  the  nature  of 
things,  they  were  not  sent  for  when  the  patient  was  quiet  and 
causing  no  trouble  to  his  friends  or  nurses. 

But  in  a  case  of  this  nature  and  of  this  importance,  we  are 
not  to  be  guided  or  influenced  solely  by  the  opinions  of  medical 
men,  who  have  examined  the  patient  under  the  most  unfavor- 
able circnmstancee,  none  of  whom  saw  the  decea8e.d  on  the  day 
that  he  wrote  his  wUl,  or  immediately  before,  or  soon  after  the 
completion  of  the  act.  We  take  the  opinions  of  the  several 
physicians  as  worthy  of  the  most  careful  examination,  and  the 
most  respectful  attention,  to  be  weighed  along  with  other  testi- 
mony, and  all  to  be  considered  together  in  assisting  us  to  our 
own  condnraon.    21  La.  An.  60 ;  29  La.  An.  302. 

For  the  same  reasons,  we  are  not  to  be  concluded  by  the 
jnd^^ent  of  interdiction  pronounced  against  Bowditch,  by  the 
District  Court,  and  now  on  appeal  before  this  coart 

On  the  other  hand,  we  attach  great  importance  to  the  facts 
and  incidents  of  the  testator's  life,  as  related  by  his  sister  and 
by  her  husband,  by  his  life-long  friends,  and  by  those  who  were 
fais  duly  and  constant  associates  for  many  years. 

Whffli  we  are  told  by  physicians  and  other  persons,  that  in 
1873  the  testator  was  insane  and  enable  to  administer  his  own 
property,  we  turn  to  his  letters  of  that  date,  which  are  well 
written,  in  good  style,  well  connected,  full  of  wise  reflections, 
showing  a  correct  appreciation  of  all  the  author^s  surroundings, 
and  comparing  letters  written  by  the  deceased  from  and  after 
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the  jear  1873,  to  the  end  of  July,  1876,  witli  other  lettets 
-written  by  him  during  previous  years,  aa  far  back  aa  1864,  we 
see  no  marked  difference  to  justify  the  condnsion  that  his 
mind  had  been  permanently  impair«i  or  disabled. 

On  the  contrary,  we  detect  the  same  style  of  writing,  the 
same  run  of  thought,  the  same  views  on  polities,  on  the  state 
of  the  country,  on  business,  and  on  the  various  members  of  his 
family.  In  all  of  them  we  find  repeated  expressions  of  great 
friendship  and  gro-ving  fonduees  for  his  sister  Mary  Ann,  the 
universal  legatee,  a  legitimate  solicitude  for  her  welfare,  greit 
appreciation  of  the  kindness  and  attention  which  she  had  shown 
him,  and  an  unshaken  determination  to  provide  for  her  in  big 
will  to  the  fnll  extent  of  hi^  means.  In  support  of  these  views 
we  insert  a,  few  extracts  from  his  letters. 

In  a  letter  of  June  17th,  1874,  written  to  Mr.  Sinnott,  from 
Ashland,  Massachusetts,  we  find  the  following  passage,  which 
shows  also  that  Bowditoh  was  a  hard  drinker : 

"  Since  I  came  here  last  everything  seems  to  be  so  diflerent, 
so  improved,  that  the  only  way  I  can  aoconnt  for  it  is  this : 
when  I  was  here  before  I  was  i  drunk  all  the  whole  time,  and 
could  not  see  beauties  and  improvements.  There  has  been 
immense  alterations  and  changes  in  the  city  of  Boston  and 
vicinity.  The  roads  are  free  of  stones,  booses  prettily  painted, 
with  little  and  big  fiower  gardens,  blooming  with  dowers,  I 
think  they  look  so  nice.  I  am  now  sitting  in  my  sister's  httle 
parlor,  80  called.  *  *  *  ^j  sister's  little  granddanghter 
brings  me  my  slippers,  a  glass  of  water,  and  says :  '  Ood  ble«s 
Melvin.'    This  is  caused  by  IdndnesB  and  candy,  I  presume." 

Wben  physicians  tell  us  that  Bowditch  must  have  been 
insane  on  the  24th  of  June,  1876,  we  tnm  to  his  will,  written 
entirely  by  himself,  as  shown  by  the  testimony  of  Whitaker 
and  Spearing,  two  witnesses  of  unimpeached  character  and 
veracity,  who  saw  and  conversed  with  him  on  that  day  and  at 
that  moment,  to  whom  be  spoke  very' rationally  of  his  will,  and 
we  must  conclude  ihat  the  physicians  are  mistaken,  md  thU 
conclusion  becomes  irresistible  when  we  read  the  following 
passages  taken  from  his  letter  of  July  14,  1876 : 

"  YoDTB  of  the  dth  instant,  received  a  few  moments  ago. 


i  by  Google 


*  *  *  I  have  read  it  to  Mra.  Canterbury,  she  saya  yon  are 
worth  all  the  rest  of  my  relations  at  the  North,  and  ho  says 
MeMn,  your  brother  "  (the  writer). 

"  Abont  my  case  (interdiction),  the  courts  here  are  closed, 
and  postponed  during  the  hot  summer,  and  I  shall  have  plenty 
of  time  to  make  the  defense  before  the  case  is  called  up. 

*  *  *  It  ifl  a  very  pretty  state  of  afiurs  for  them  to  thii^ 
I  am  incapable  of  managing  and  taking  care  of  my  own  money 
that  I  worked  hard  and  honestly  for."    *    *    * 

"  PeteiBon  is  h^re,  and  will  aaBiBt  me  in  all  his  power,  which 
I  think  is  very  important,  as  his  character  is  nmmpeached. 

*  *  *  I  don't  know  what  Mr.  Lawyer  Natt  coold  do  in  my 
favor  out  here ;  if  the  case  was  in  Haseachusetts,  he  would  be 
an  important  witness  in  my  behalf." 

It  provokes  a  smile  to  read  such  reasoning  from  the  pen  of 
an  nnf  ortnnate  man,  who  was  then  songht  to  be,  and  was  subee- 
quently  interdicted.  We  could  quote  many  such  passages  from 
hie  numerous  letters,  bat  it  would  imneoessarily  add  to  the 
length  of  this  decision,  which  has  already  acquired  formidable 
dimenaious. 

Our  conclusion  is,  therefore,  that  on  the  24th  of  June,  1876, 
6.  H.  Bowditch  was  of  sound  mind,  fully  capable  of  contract- 
ing and  of  maUng  a  valid  will,  and  that  his  will  of  that  date 
ehould  be  executed  according  to  law. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the 
jndgment  of  the  lower  court  be  annulled,  avoided  and  reversed, 
and  that  plaintiSs'  demand  be  rejected,  with  costs  in  both 
courts. 


Oh  Application  fob  Keebabino. 

Fenneb,  J.  The  eamestneBS,  ingenuity,  and  learning  with 
which  the  application  for  rehearing  in  this  case  is  pressed,  and 
the  growing  importance  of  the  subject,  have  induced  us  most 
carefully  to  review  the  voluminous  testimony  found  in  the 
record,  and,  also,  to  consider  and  investigate  veiy  closely  the 
legal  principles  by  which  courts  should  be  goided  in  determin- 
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ing  qaeBtionB  of  testamentary  capacity  as  affected  by  menttl 
ODBonndiieea. 

The  right  of  teBtamentaiy  dispositioii  a  not,  as  suggested  in 
the  brief  of  cotmsel,  a  mere  concessioD  by  the  law,  in  favor  of 
the  testator,  of  a  fnnctioQ,  otherwise  properly  resting  in  the 
law  itself,  to  decide  what  shall  become  of  his  property  after 
his  death. 

It  is  not  necessary  that  w«  should  interpoBe  in  the  disputes 
between  Qrotius  and  Fnigole  on  the  one  hand,  and  Yiniiiiu 
and  Bynkershoeck  on  the  other,  as  to  whether  this  right  finds 
ita  origin  in  the  law  of  nature  or  in  the  civil  law.  Suffice  it  to 
say,  that  the  civil  law  recognizes  it  as  a  dear  and  distinct  corol- 
lary of  the  right  of  property.  Jus  tttendi  et  dhtttendi,  under 
which  the  owner,  provided  he  harm  no  other,  may  destroy  and 
annihilate  that  which  belongs  to  him.  If  he  may  thus  destroy 
it,  and  thereby  defeat  all  possible  control  of  the  law,  it  is  diffi- 
cult to  perceive  why,  in  exercising  the  option  of  leaving  it  in 
existence,  he  should  not  have  the  right  of  determining  its  die- 
position  after  his  death, 

The  law,  moreover,  recognizes  its  own  unfitness  to  relate 
such  dispositions.  Its  absolute  mles  of  inheritance  necessarily 
ignore  the  myriad  circnmstances  which  should  properly  exer- 
cise their  influence  over  the  distribution  of  the  dead  man's 
estate,  such  as  the  differences  in  condition,  sex,  age,  infirmity, 
necrasity,  of  those  equally  related,  and  the  cUims  of  friendship, 
love,  services,  favors  and  kind  treatment.  It  also  considers  the 
protection  and  care  secured  for  old  age  or  infirmity  by  the  pos- 
session of  this  salutary  power.  "  It  is  one  of  the  painful  con- 
sequences of  old  age,"  says  Chancellor  Kent,  "  that  it  ceases  to 
excite  interest,  and  is  apt  to  be  left  soUtaiy  and  neglected. 
The  control  which  the  law  still  gives  a  man  over  the  disposal 
of  his  property,  is  one  of  the  most  efficient  means  which  he 
has,  in  protracted  life,  to  command  the  attentions  due  to  his 
infirmity."     Van  Alst  v.  E-uTUer,  5  John.  Ch.  159. 

The  desire  thus  to  provide  for  his  old  age,  and  to  secure 
such  infinence  over  his  relatives  and  friends,  is  a  just  aod 
efficient  incentive  to  thrift  and  frugality ;  and  to  be  able,  even 
in  the  shadow  of  death,  to  extend  his  bounty  to  those  whom  be 
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loves  and  who  have  loved  and  cherished  liim,  is  a  consolation 
in  a  man's  declining  years  of  which  he  should  not  be  lightly 
deprived. 

This  hasty  and  partial  review  of  the  principles  and  motives 
nnderlying  the  freedom  of  testamentary  disposition  suggests 
and  enforces  the  greatest  relactance  on  the  part  of  enlightened 
courts  to  interfere  with  it.  To  wrest  a  man's  property  from 
the  person  to  whom  he  has  given  it,  and  to  divert  it  to  others 
from  whom  he  has  desired  to  withhold  it,  is  a  most  violeDt  in- 
justice, amoonting  to  nothing  less  than  post  mortem  robbery, 
which  no  conrt  ^onld  sanction,  nnless  thoronghly  satisfied, 
either  that  the  dispositions  of  the  will  are  reprobated  by  law, 
or  that  the  testator  was  legally  incapable  to  make  a  will.  The 
testator,  in  the  present  case,  has  violated  no  provision  of  the 
law.  His  will  is  legal  in  form.  Its  dispositions  are  appropri- 
ate and  conflict  with  no  requirements  of  pnblic  policy  or  of 
natural  dnty. 

It  is  not  within  the  description  of  the  testamejitwm  moffioio- 
tum  of  the  Boman  law,  which  only  applied  to  wills  disinheriting 
children  or  parents.  The  testator  left  neither  ascendants  nor 
descendants.  The  law  imposes  no  obligation  to  provide  for 
collateral  relations,  either  during  life  or  at  death. 

The  position  which  the  law  assigns  them  in  the  order  of  in- 
testate inhmtance  is  based,  in  no  degree,  upon  the  idea  of  dnty 
dne  them  from  the  deceased,  but  simply  npon  the  presumption 
of  affection ;  and  when  this  presumption  is  rebutted  by  the 
facts,  their  claim  has  nothing  to  rest  on  and  falls  to  the  ground. 

A  man  hath  as  complete  liberty  to  deprive  them  of  any 
share  in  his  estate  as  if  they  were  strangers  to  his  blood.  Tliis 
testator,  however,  has  not  displayed  f orgetfulness  of  the  ties  of 
coDsangoinity.  He  has  left  his  entire  estate  to  a  sister ;  and 
those  who  attack  his  will  are  only  equally  related.  They  charge 
that  the  will  is  void  by  reason  of  the  incapacity  of  the  testator, 
in  that  he  was  not  of  "  sound  mind." 

Accepting  (as  we  most  unreservedly  do)  the  teachings  of 
both  natural  and  revealed  religion,  that  the  human  mind  is 
an  independent  and  imperishable  entity,  merely  temporarily 
embodied  in  the  human  frame,  and  connecting  this  idea  with 
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the  teachings  of  modem  physiology,  it  may  well  be  doubted 
whether  tbere  U  aaffident  evidence  of  the  existence  of  any 
such  thing  as  an  unaonnd  mind. 

A  moat  acute  and  learned  writer  on  the  pathology  of  insan- 
ity says :  "  It  is  an  nndonbted  tmth,  that  the  manifestatioDs 
of  the  intellect,  and  those  of  the  sentiments,  propensitiea  and 
passions,  or  generally  of  the  intellectual  and  affective  powere, 
are  connected  with  and  dependent  upon  the  brain.  It  follows, 
then,  that  abnormal  conditions  of  these  powers  are  equally 
connected  with  abnormal  conditions  of  the  brain.  But  this  is 
not  merely  a  matter  of  inference,  the  dissections  of  many 
eminent  observers,  among  whom  it  is  enough  to  mention  the 
names  of  Greding,  Gall,  Spurzheim,  CalmeU,  Faville,  Falret, 
Bayle,  Esguiral  and  Georget,  have  placed  it  beyond  a  doubt." 
Kay's  Med.  Jur.  §  50. 

He  proceeds ;  "  The  various  diseases  included  in  the  gen- 
eral term,  insanity  or  mental  derangement,  may  be  convenient- 
Jy  arranged  under  two  divisions  founded  on  two  veiy  different 
conditions  of  the  brain ;  the  £i8t  being  a  want  of  its  ordinary 
development,  and  the  second,  some  lesion  of  its  stmetore  sab- 
sequent  to  its  development.  In  the  former  of  these  divisicms 
we  have  Idiocy  and  Imbecility — ^in  the  latter,  Hania  and  De- 
mentia."   Bay,  §  52. 

"  Whatever  opinion  may  be  entertained  of  the  nature  of  the 
mind,  it  is  generally  admitted,  at  least  by  all  enlightened 
physiologists,  that  it  must,  of  necessity,  be  pot  in  connection 
with  matter,  and  that  the  brain  is  the  part  of  the  body,  by 
means  of  which  this  connection  is  efiected."    Id.  %  123. 

"  Throughout  the  whole  history  of  mania,  in  its  rarions 
forms,  we  clearly  discover  the  evidence  of  a  bodily  disease,  of 
a  suffering  organ ;  and  in  not  a  fact  respecting  it  can  we  dis- 
cover anything  anomalous,  or  at  variance  with  the  principles  of 
diseased  action."    Id.  §  127. 

If  it  be  admitted,  then,  that  the  brain  is  not  the  mind,  bat 
merely  the  physical  medimu  or  agency  through  which  the  mind 
manifests  itself,  we  see  no  sufficient  reason  for  ngaiiniing  that 
structural  defects  or  lesions  of  the  brain,  a  purely  phjocftl 
organ,  are  mental  diseases. 
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Modem  pathology,  thongh  it  has  not  reformed  the  ancient 
terminology,  regards  and  treats  ioBauity  as  a  purely  physical 
cerebral  disease ;  of  which  there  are  infinite  Tarieties,  affecting 
different  fanctious,  some  cnrable,  others  incurable,  some  per- 
manent, others  intermittent,  some  disordering  only  certain 
manifestations  of  the  intellectual  or  affective  facolties,  others 
involving  many  of  them,  and  some  the  whole. 

The  controversy  between  jorists  as  to  the  effect  of  mono- 
mania or  partial  insanity  apon  the  will-making  pow^,  we 
think,  may  now  be  considered  settled  in  favor  of  the  humane 
theory,  that  snch  partial  insanity  does  not  necessarily  destroy 
the  capacity  to  make  a  will. 

Troplong  and  Sacase  adopt  the  opinion  that  the  mind  is  a 
nnity,  and  that,  if  it  is  diseased  in  part,  it  is  diseased  as  a 
whole.  Troplong  Don.  et  Test,  vol.  2,  §§  451-7 ;  Sacase  La 
Folic  Cktnsider^,  p.  16. 

On  the  other  hand,  the  vast  majority  of  writers  on  the  civil 
law  agree  that  insane  delosions,  monomania,  or  partial  insanity, 
do  not  destroy  the  power  of  making  a  will  if  the  testamentary 
action  was  nnconnected  with  the  particnlar  derangement  of  the 
faculties.  Demolombe  O.  N.,  B.  UI,  T.  2,  ch.  2,  §  830 ;  2 
Pothier  Ob.  Appendix,  24 ;  Hoffbaner  Med.  Legale ;  Paris  & 
Fonblanque  Med.  Jnr.  1,  302 ;  LeGrand  de  Saule  La  Folic, 
p.  146 ;  Casteluan  Sur  L'Interdiction  des  Alien^s ;  Maygorri's 
Institntiziom. 

In  England,  Lord  Srongham  held  that  "  we  cannot,  in  any 
correctness  of  langaage,  speak  of  general  or  partial  insanity," 
because,  he  says,  *'  the  mind  is  one  and  indivisible  ; "  and  he 
holds  that  the  mind  mnst  be  sonnd  throngbont  in  order  to  en- 
title a  man  to  exercise  the  power  of  will-making.  Waring  v. 
Waring,  6  Moore  P.  C.  C.  341. 

The  same  rule  was  followed  by  Lord  Penzance,  who  held 
that "  if  disease  be  once  known  to  exist  in  the  mind  of  the 
teetat^n*,  it  matters  not  that  the  disease  be  discoverable  only 
when  the  mind  is  addressed  to  a  certain  subject,  to  the  exclu- 
sion of  all  others,  the  testator  mnst  be  pronounced  incapable," 
Smith  V.  Tdiit,  1  L.  R.  Pro.  398. 

The  foregoing  cases  were  clearly  opposed  to  the  doctrine  of 
Vol.  L— 17 
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Sir  John  Nicoll,  iu  an  older  iind  leading  case.  Dew  v.  Clark, 
3  Add.  79-206. 

They  have,  moreoTer,  been  reviewed  and  distinctly  otct- 
mled  in  a  recent  case  in  the  Queen's  Bench.  The  testator  vu 
shown  to  have  been  confined  as  a  Innatic  at  a  date  some  years 
prior  to  his  dea^.  After  his  release  he  continned,  to  the  diy 
of  his  death,  enbject  to  delaeiona,  such  as  that  he  was  followed 
and  molested  by  a  man  who  had  been  dead  for  years,  and  that 
he  was  ptu-BQed  by  evil  spirits  whom  he  believed  to  be  vidblr 
present ;  bat  Lord  Cockbnm,  Chief  Jostice,  as  the  OT^m  of 
the  coort,  held  that  if  these  delusions  did  not  have  inflnence 
upon  him  in  disposing  of  his  property,  there  was  no  ground 
for  holding  the  will  to  be  invalid.  Banks  v.  GoodfeiioWy  5  L 
E.  Q.  B.  549 ;  also  Broughton  v.  Knighi,  42  L.  J.  P.  25. 

The  cnrrent  of  American  anthorities  is  strongly  in  fsvor  of 
Lord  Cockbnm's  view. 

Thns,  in  one  case,  it  is  said :  "  Ecoentricities  of  conduct, 
absurd  opinions,  or  belief  in  things  appearing  to  us  extrava- 
gant, although  they  may  be  and  are  evidence  of  teatamentaiy 
incapacity,  do  not  necessarily  constitnte  it,  A  man  may  be- 
lieve in  witches  and  witchcraft,  as  it  seems  this  testator  did,  or, 
like  him,  he  may  have  believed  his  health  to  have  been  perma- 
nently aSected  by  slow  poisons,  sorreptitionsly  administered  to 
him,  and  yet  be  competent  to  make  a  will  where  ench  will  a 
not  shown  to  have  some  connection  with  such  absurd  opinions 
or  extravagant  beliefs."    I.eech  v.  Leech,  4  Am.  d.  J.  JJ.  S,  179. 

In  another  case  it  is  said :  "  A  man  may  profeee  an  absurd 
fondness  for  music,  and  play  the  Pandean  pipes,  behave  like  a 
fool  occasionally,  may  tell  his  dreams,  and  call  them  visions, 
and  believe  them ;  he  may  be  addicted  to  telling  lies  about  hie 
will,  yet  we  conld  not,  on  these  acconnts,  pronounce  him  unfit 
to  manage  his  affairs,  or  dispose  of  his  property."  Turner  v. 
^and,  3  Wal.  Jr.  120.  See,  also,  6  Ind.  187;  39  Miss.  19; 
47  N.  H.  120  ;  15  N.  J.  Chy.  52 ;  8  Watts,  71 ;  24  Geo.  6*0; 
43  Barb.  625  ;  34  Ala.  241 ;  1  Litt.  371 ;  2  E.  S.  255 ;  in  which 
this  subject  is  discussed  from  varions  points  of  view. 

The  Supreme  Court  of  Connecticut,  in  a  leading  case,  iajs 
down  the  doctrine  broadly,  as  follows :  "  If  the  testatrix  bad 
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mind  enough  to  know  and  appreciate  her  relations  as  the  natn- 
ral  objecte  of  her  bounty,  and  the  character  and  effect  of  the 
dispositions  of  her  will,  then  she  had  a  soand  and  dispos- 
ing mind  and  memory,  althongh  her  mind  may  not  be  unim- 
paired."    Durham's  Appeal,  27  Conn.  192. 

A  learned  anthor  says :  "  There  are  many  cases  where  men- 
tal health  is  impaired,  where  old  age  has  caused  a  certain  dilap- 
idation of  the  mental  stmcture,  where  there  are  carions  mental 
eecentricitieB  of  thonght  and  action,  and,  in  all  these  cases,  if 
the  indlTidaal  retains  sufficient  of  the  reproductive  faculty  to 
collect  in  his  mind,  without  the  sag^^tions  of  others,  the  par- 
ticolars  of  the  busiiiess  in  hand,  and  the  possible  objects  of  his 
bounty,  if  he  has  the  power  of  retaining  these  in  his  mind  a 
snfScient  length  of  time  to  perceive  their  relations  to  one 
another,  and  if  he  is  able  to  form  a  sound  and  rational  judg- 
ment with  respect  to  them,  then  he  is,  according  to  law,  in  a 
position  to  exercise  this  priyilege  of  disposing  of  his  own  prop- 
erty ; "  and  in  support  of  this  he  cites  a  moltitade  of  authori- 
ties.   Browne's  Hed.  Jur.  of  Insanity,  §  23. 

Again :  "  It  is  essential  to  the  exercise  of  the  testamentaiy 
power  that  the  individnal  should  be  in  condition  to  understand 
the  nature  of  the  testamentary  act,  and  appreciate  its  effects, 
that  he  should  know  what  property  he  has  to  dispose  of,  the 
claims  that  are  upon  him,  and  their  relative  importance,  and 
shoold  desire  that  his  property  should  be  disposed  of  in  a  cer- 
tain manner."     Id.  §  152. 

Another  writer  thus  summarizes  the  doctrine  of  the  English 
Ecclesiastical  Courts ;  "  The  object  is  not  so  much  to  settle  the 
qaration  of  soundness  or  unsoundness  in  general,  as  it  is  in 
reference  to  the  particular  act.  The  principle  is,  that  a  person 
may  be  capable  of  testamentary  acts,  while  technically  and  really 
unsound,  and  incapable  of  doing  other  acts  requiring  much  re- 
flection and  deliberation,  *  *  accordingly  the  testamentuy 
capacity  is  to  be  determined,  in  great  measure,  by  the  nature 
of  the  act  itself.  If  it  be  agreeable  to  instructions,  or  declara- 
tions previously  expressed,  when  unquestionably  sound  in 
mind;  if  it  be  consonant  to  the  general  tenor  of  his  affec- 
tions ;  if  it  be  consistent  and  coherent,  one  part  with  another  ; 
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And  if  it  have  been  obtained  by  the  exercise  of  no  improper  in- 
fluence, it  will  be  established,  even  though  the  medicfd  en- 
deuce  may  throw  strong  doubts  on  the  capacity  of  the  testator," 
Kay  Med.  Jiir.  of  Insanity,  §  365,  citing  1  Ha^.  146,  602, 
577;  3  Hagg.  790;  2  Hagg.  142-84 ;  1  Lee,  130 ;  3  Lee,  239, 

The  doctrines  thus  exponnded  hy  judges  and  jniista  com- 
mand om-  anqualified  approbation.  The  fact  that  a  man  is  bdV 
ject  to  disease  of  the  brain  is,  per  m,  no  better  reason  for  de- 
priTing  him  of  testamentaty  power  than  wonld  be  his  having 
a  disease  of  the  IJTer.  On  the  contrary,  bs  we  have  seen,  the 
liability  to  infirmity  which  is  the  inheritance  of.  man,  and  the 
consequent  need  of  care  and  attentioti,  are  amongst  tiie  moet 
powerfnl  reasouB  for  testamentary  freedom.  The  real  qnestioii 
is,  whether  the  brain  or  other  physical  organ,  whatever  it  dut 
be,  which  is  the  medinm  throogh  which  the  action  of  the  miad 
is  manifested,  is  so  diseased  or  impured  as  to  make  it  an  vn- 
trostworthy  vehicle  for  the  conveyance  of  the  tnie  wish  or  will 
of  the  testator,  nnbiased  by  any  delusion  which  may  be  the  re- 
enlt  of  such  disease.  The  law  fixes  die  time  for  Uie  applica- 
tion of  this  test,  at  the  moment  when  the  will  is  made,  and 
expressly  recognizes  the  capacity  of  persons,  subject  at  tunes 
even  to  complete  dementia,  to  make  a  will  in  lucid  intemJa 
When  the  will  is  established  to  have  been  made  by  the  testator 
himself,  unaided  by  others,  and  when  its  provisions  and  ex- 
pressions are  sage  and  judicious,  containing  nothing  "  sounding 
to  folly,"  these  facts  establish  a  presumption,  even  in  the  ease 
of  persons  habitnally  insane,  that  it  was  made  dnriog  the  ex- 
istence of  a  lucid  interval,  and  impose  upon  those  who  aHaci 
the  will  the  burden  of  proving  insanity  at  the  moment  when  it 
was  made.  Coin-Delisle  Don.  et  Test.  pp.  81,  82 ;  3  Tonllier, 
p.  45 ;  3  D'Aguessean,  pp.  367-8  ;  Swinburne,  Test  and  Wills, 
Part  n,  §  3 }  1  Phillimore,  80 ;  Soruby  v.  Finch,  1  Adanu, 
74 ;  JUaAdam  v.  Walker,  1  Dow.  178. 

It  is  here  fully  established  that  Bowditch  wrote  his  own 
will,  without  assistance  from  others,  except  in  wisely  uking 
beforehand  the  advice  of  his  lawyer  as  to  the  necessary  form. 
The  only  persons  who  testify  as  to  his  appearance  and  de- 
meanor at  and  about  the  time  of  its  execution,  declare  thit 
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thej  were  thoroughly  rational,  composed  and  intelligent.  The 
will  is  well  ezpressed,  and  exhibits  his  consdonsness  of  his 
right'  to  di^toMt  of  his  propertj  in  the  mode  adopted,  bj  declar- 
ing that  he  had  nercv  been  married,  and  had  no  childrrau  The 
disposition  in  favor  of  his  sister  is  conformable  to  the  state  of 
bis  afEections,  as  exhibited  in  a  long  series  of  his  letters,  ex- 
tending over  several  jears  prior  to  his  death,  which  fnllj  estab- 
lish that  he  loved  her  above  all  his  other  relatives,  and  more 
than  any  one  else  in  the  world,  and  it,  moreover,  carries  ont  an 
intenttoQ  formed,  expressed  and  persisted  in,  without  variation, 
for  many  months  prior  to  its  execution.  After  a  carefnl  re- 
view of  the  evidence,  we  find  nothing  to  shake  our  conviction 
of  the  validity  of  this  will. 

The  evidence  does  establish  that,  prior  to  the  will,  Bowditch 
had  been  subject  to  occasional  attadts  of  acute  mania,  which 
had  twice  necessitated  his  confinement  in  insane  retreats  for  a 
short  period.  These  attacks  were  not  unconnected  with  exces- 
sive use  of  Kquor,  but  they  were  doubtless  complicated  with, 
and  a^ravated  by,  cerebral  disease.  He  was  also  exceedingly 
eccentric  in  his  actions,  and  was  certainly  subject  to  a  distinct 
monomania  in  his  habit  of  gathering  up  trash,  and  even  garb- 
age, from  the  streets,  regarding  it  as  having  value,  and  storing 
it  in  his  room.  These  symptoms  indicated  the  existence  of 
cerebral  disease,  which  continued  to  increase,  and  doobtlees 
culminated,  some  months  after  the  making  of  his  will,  in  con- 
tinuous demeniia.  His  letters,  however,  and  the  testimony 
taken  as  a  whole,  satisfy  us  that  up  to,  and  for  some  time  after, 
the  execution  of  the  will,  Bowditch  was,  at  nearly  all  times, 
poeeeseed  of  every  faculty  necessary  to  the  making  of  a  will ; 
that  he  knew  the  nature  and  value  of  his  property,  and  could 
at  any  time  have  made  a  correct  inventory  of  it,  as,  on  one 
occasion,  he  actually  did ;  that  he  thoroughly  understood  his 
right  to  dispose  of  it ;  that  he  was,  at  all  times,  aware  of  the 
existence  of  his  several  relatives,  of  their  claims  upon  his 
bounty,  and  was  capable  of  an  intelligent  appreciation  of  their 
conduct  towards  him  ;  and  that  his  final  testamentary  disposi- 
tion was  but  the  carrying  out  of  a  deliberate,  rational,  and  per- 
sistent purpose,  formed  many  months  before  the  will. 


i  by  Google 


263  AHEBICAN  PROBATE  REP0BT8. 

Eegarding  insanity  as  a  physical  disease,  we  fihonld  natoial- 
Ij  yield  great  respect  to  the  opiniona  of  medic&l  experts  upon 
^e  Bobject ;  bnt  the  evidence  of  the  diatingnished  physiciuu 
who  hare  testified  in  regard  to  Bowditch's  insanity,  is  robbed 
of  all  Talae,  on  acconiit  of  its  generality,  and  the  failure  to 
direct  their  attention  to  the  particular  kind  and  degree  of  taen- 
tal  impainnaut  which  destroy  the  will-making  power. 

We  venture  to  Bay  that  not  one  of  them  conld  read  Bow- 
ditch's  will,  and  his  nnmerons  letters  written  prior  to,  contem- 
poraneonsly  with,  and  SQbseqnent  to  its  date,  without  admittiiig 
that  his  disease  had  not  deprived  him  of  the  degree  of  intellect- 
ual capacity  which  we  have  indicated  as  safficient  to  soBtain  i 
will.  The  human  mind  is  the  mystery  of  tpystmes,  and  the 
shadowy  confines,  which  separate  the  sanity  of  insane  men 
from  the  insanity  of  sane  men,  are  peopled  with  infinite  per- 
plexities. Bwedenboi^,  Pascal,  Lnther,  Ben  Jonson,  Ooethe. 
Brougham,  Napoleon  Eonaparte,  and  many  other  eminent  men, 
were  the  subjects  of  delusions  or  eccentricities,  difficult  to 
reconcile  with  perfect  intellectual  health.  On  the  other  baud, 
the  books  are  full  of  cases  of  persons  undoubtedly  inGiine  in 
some  respects,  who,  at  some  times,  and  in  regard  to  many  sub- 
jects, manifest  the  most  wholesome  sanity. 

The  presnmptions  of  the  law  are  in  favor  of  capacity. 
These  must  be  rebntted  by  conclusive  proofs.  Donbts  must  be 
resolved  in  favor  of  the  will.  In  the  case  at  bar,  the  evidence 
satisfies  ns  that  the  testator  was  of  soand  mind,  within  tbe 
meaning  of  the  law,  and  with  reference  to  the  testamenUn' 
act,  and  that  his  will  should  be  sustained. 

Behearing  refused. 


As  to  partial  msanlt;.  Bee  Will  of  Cole,  iTffra. 
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Haynes  vs.  Hatnes. 

[38  Ohio  SUte,  (SS.] 

BT  AITOTHEB  PBBSOIT. — ^PbOOF  BT  OTHER  THAN  BUBSCBIB- 
IHG  WTTNSeSSS. — ALTERATION  OF  WILL. 

Where  a  will  has  been  signed  for  the  testator  by  another  penon,  in  his  presence 
and  by  his  expresa  direction,  in  the  Bbsence  of  the  attesting  witnesses,  the  ac- 
knowledgment of  the  fact  by  the  testator,  in  the  hearing  of  the  witnesses,  which 
is  requisite,  is  not  lequired  to  be  made  in  any  particular  form  of  words  or  any 
specified  minner;  but,  if  by  signs,  motions,  conduct,  oi  aCtendiDg  circum- 
stances, the  attesting  witnesses  are  given  to  understand,  by  the  testator,  that 
he  acknowledges  the  signature  thereto  as  his,  and  the  instrument  ilaelf  as  his 
will,  it  is  sufficient. 

It  U  not  necessaiy,  b  addition  to  such  an  acknowledgment,  that  the  testator  should 
further  acknowledge  to  each  or  both  the  attesting  witnesses,  that  such  signing 
was  done  in  pnrsnance  of  his  prevjoiu  express  authority  and  in  his  presence  by 
the  person  tigning  for  him. 

The  fact  of  SDch  signing  and  the  authority  to  sign,  when  done  in  the  absence  of 
the  attesting  witnesses,  may  be  shown  by  the  acknowledgment  to  the  witnesses, 
or  by  other  competent  testimony,  or  may  be  presumed  from  the  (acts  and  cir- 
cumstances of  the  case. 

A  will  is  not  to  be  defeated  by  the  failure  of  memory  or  corruption  of  the  sab- 
scribing  witnesses,  if  established  by  other  evidence. 

If,  apon  the  face  of  the  will,  it  is  apparent  that  it  has  been  altered  in  a  material 
provision,  and  evidence  is  offered  tending  to  show  that  such  alteration  was 
made  since  its  citecution,  as  well  as  lo  show  that  it  was  made  before ;  it  is  the 
datj  of  the  jury,  in  case  the  will  is  established,  to  determine  the  question  in 
dispute,  and  establish  the  will  as  it  read  when  executed. 

If  it  appears  thai  such  alteration  was  made  before  execution,  then  the  paper 
writing,  as  it  reads  after  such  alteratioo,  is  the  wQl ;  if  made  after  such  execu- 
tion, and  sach  alteration  does  not  invalidate  the  instrument,  then  the  juiy  should, 
by  special  verdict,  establish  the  will  as  it  read  before  such  alteration. 

Proceedii^  to  contest  the  validity  of  a  wilt  under  the  statute  are  in  the  nature 
of  an  appeal  from  the  order  of  probate  thereof,  and  all  the  material  facts  in 
issue  are  to  be  heard  and  determined  dt  novo  as  though  such  order  of  probate 
bad  not  been  made  ;  except  that  such  order  of  probate  aprimaftuU  evidence 
of  the  due  attestation,  execution,  and  validity  of  the  will,  and  the  burden  of 
proof  U  on  the  contestants  to  invalidate  it. 


B  to  the  DiBtriot  Conrt  of  Eockmg  county. 
Tlie  action  below  was  to  oonteet  the  will  of  Frederick  Haynee, 
deceased. 
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On  appeal  to  the  District  Court,  and  npon  a  trial  to  a  jaij, 
the  will  was  established.  The  plaintiffs  in  error  were  contest- 
ants, and  npon  their  motion  for  a  new  trial  being  overmled,  t 
hill  of  exceptdons  was  taken. 

The  errors  complained  of  are :  For  refusing  to  charge  as  re- 
qneeted ;  for  chai^  given ;  for  admitting  certain  testimony;  for 
refusing  to  admit  other  testimony,  and  becanse  the  verdict  is 
nnsapported  by  the  evidence. 

The  verdict  of  the  jnry  fonnd  the"i8aQe  joined"  for  the 
oonteetees,  and  "  that  the  paper  writing  produced  is  the  last 
will,"  etc.  The  judgment  rendered  thereon  was:  "Thai the 
said  paper  writing  mentioned  in  the  plaintiff's  petition,  ind 
purporting  to  be  the  last  will  and  testament  of  Frederick 
Haynes,  and  in  and  by  the  verdict  of  the  jury  so  foimd  to  be 
the  tme  and  vahd  last  will  and  testament  of  Frederick  Haynes, 
deceased,  be  and  the  same  is  hereby  adjudged  and  declared  to 
be  the  true  and  valid  last  will  and  t^tament  of  Frederick 
Haynes,  deceased." 

Th©  "issue  joined"  by  the  pleadings  was  upon  the  allega- 
tions contesting  the  will  on  the  ground  that  the  testator  was  not 
of  sound  mind  and  memory,  and  that  the  will  was  induced  by 
fraud  and  undue  influence,  but  these  were  abandoned  os  tbe 
trial,  except  as  to  the  chaise  of  fraud  in  indncing  the  testtior 
to  sign  the  paper  under  a  belief  that  it  contained  other  provis- 
ions not  expressed  in  it. 

From  the  charge  of  the  conrt,  which  is  given  in  fall,  we 
learn  that  the  issues  submitted  to  the  juiyas  the  issues  then  be- 
fore them  were ; 

1.  As  to  fraud  on  the  testator. 

2.  As  to  the  due  execution  of  the  will. 

During  the  final  trial,  evidence  was  offered  by  the  parties 
on  these  issues. 

Another  question  arose  during  this  trial  It  was  then  dis- 
covered that  the  original  will,  which  was  produced  and  in  evi- 
dence, did  not  read  as  the  copy  in  the  pleadings  did,  in  respect 
to  a  certain  devise. 

In  the  will  as  it  then  read  was  the  word  "  west,"  while  in 
tiie  copy  in  the  petition  it  read  "  east,"  in  describing  the  lands 
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Prided  among  testator's  sons.  The  contestants  offered  evidence 
to  show  that  since  the  former  trial,  the  word  *'  east "  bad  been 
erased,  and  the  word  "west"  inserted;  on  the  other  hand,  the 
conteeteee  offered  evidence  to  show  that  the  word  had  been 
changed  before  execution  of  the  will.  That  the  word  had  orig- 
inally been  written  eatt  was  conceded,  and  is  apparent  from  an 
inspection  of  the  paper,  and  the  evidence  offered  was  to  show 
token,  the  change  was  made,  and  how  the  will  read  when  exe- 
cuted. The  testator  owned  the  northwest  quarter  and  the  east 
half  of  section  8,  and  thirteen  acres  in  section  9  lying  east  of 
the  main  tract.  If  the  will  read  east  and  not  weat,  eighty-six 
acres  would  be  undevised  in  any  event,  and  the  location  of  the 
several  devises  would  be  differendy  located  than  if  it  read 
vsett ;  while  if  it  read  west  originally,  all  the  land  would  be  de- 
vised. 

Harrison,  Olds  <&  Marsh,  for  plaintiff  in  error. 

Hall  cfe  Boatwick  and  S.  Weldy,  iot  defendants  in  error. 

JoHKSoiT,  Chief  Judge.  We  will  consider  the  several  qnes- 
tioQB  made  in  the  order  they  arose  in  the  case. 

Aa  to  the  execution  of  the  wiU.  It  was  a  conceded  fact  that 
the  testator  did  not  subscribe  his  own  name  to  the  paper,  but 
that  it  was  signed  for  bim  by  one  Jeremiah  Hall,  who  wrote  the 
will  at  testator's  instiance. 

Evidence  was  given  by  the  attesting  witnesses,  tending  to 
show  that  such  signing  was  done  before  they  came  into  the 
room,  and  that,  while  they  were  present,  he  neither  signed  the 
paper  nor  acknowledged  the  signature  to  be  his,  nor  did  he  ac- 
knowledge in  their  presence  that  such  signing  by  Hall  for  him 
was  by  his  express  direction  or  in  his  presence. 

On  the  other  hand,  the  evidence  tended  to  show  that  it  was 
ei^ed  for  the  testator  by  Hall,  in  his  presence  and  by  his  ex- 
press direction,  and  in  the  presence  of  the  witnesses,  who,  at  hie 
request,  attested  the  same  in  his  presence. 

Upon  these  aspects  of  the  evidence,  the  plaintiff  in  error 
presented  two  propositions  to  be  given  in  charge,  which  were 
refosed: 
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1.  That  if  tbe  will  waa  signed  for  the  testator,  in  the  kb- 
eence  of  the  attesting  witnesses,  by  Hall,  then  the  fact  thit  it 
was  so  subscribed  in  the  testator's  presence  and  by  his  expreu 
direction,  must  be  proved  by  the  two  attesting  witnesses  who 
heard  the  testator  acknowledge  such  fact,  or  by  two  wit- 
nesses. 

2.  If  it  was  so  signed,  it  is  not  well  executed  unless  tbe 
testator  atiknowledged  to  each  and  both  of  the  attesting  witueeeet 
that  Hall  had  so  signed  for  him  in  his  presence  and  by  )ai 
express  direction.  In  lien  thereof,  the  court  charged  as 
follows : 

"  It  is  not  necessary  that  any  precise  form  of  words  should 
be  Qsed  by  the  testator,  in  acknowledging  either  his  sgnatnre  or 
will.  It  will  be  sufficient  if,  by  signs,  motions,  conduct,  or  tlie 
attending  cirenmstances,  he  gires  the  attesting  witnesses  to 
understand  that  he  acknowledged  the  will  and  the  signatnie  to 
be  his.  If,  therefore,  you  should  find,  from  the  evidence,  that 
Mr.  Haynes  authorized  Mr.  Hall  to  sign  his  (Haynes')  name  to 
the  will  when  no  other  witness  was  present,  and  HaU  did  «> 
sign  the  will  in  the  presence  of  Mr.  Haynes,  and  afterward,  od 
the  same  day,  Mr.  Haynes,  either  by  words,  signs,  motions,  con- 
duct, or  the  attending  circumstances,  gave  the  attesting  wit^ 
nesses  to  understand  that  he  acknowledged  the  signature,  and 
requested  them  to  attest  the  will,  and  that  they  did  so  attest  tbe 
will  in  his  presence,  this  will  be  a  sufficient  acknowledgment 
and  attestation  of  the  signature,  and  your  verdict  should  he  for 
the  defendants  and  the  will." 

These  lequeste,  and  tbe  chai^  gi''en>  raise  the  qneetion  ts 
to  what  constitutes  the  due  sobscription  and  acknowledgment 
of  a  will,  when  the  attesting  witnesses  are  not  present  and  did 
not  see  the  testator  sign. 

The  second  section  of  the  wills  act  reads :  "  Every  last  will 
and  testament  (except  such  as  is  mentioned  in  tlie  seventy- 
fourth  section  of  this  act)  shall  be  in  writing  and  signed  at  tbe 
end  thereof  by  the  party  making  the  same,  or  by  some  other 
person  in  his  presence  and  by  his  express  direction,  and  shali 
be  attested  and  subscribed  in  the  presence  of  such  party  by  two 
competent  witnesses,  who  saw  the  testator  subscribe,  or  hfisro 
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Mm  acknowledge  the  same."  [Nott. — In  Swan  &  CritcMeld'ft 
Statutes,  the  last  words  are,  "or  heard  him  acknowledge  to 
same,"  hut  in  the  original  roll  and  in  Cnrwen,  it  reads  "  the 
same."] 

Connsel  claim  that  where  the  witnesses  did  not  see  the  tes- 
tator sign,  then  they  most  hare  heard  him  acknowledge  all  the 
facts  reqaisite  to  rach  signing,  and  if  the  will  was  signed  for 
him,  that  the  acknowledgment  mnat  embrace  the  fact  that  he 
expressly  anthorized  another  person  to  sign  for  him ;  and  that 
a  general  acknowledgment  that  such  signature  was  his,  and  that 
he  acknowledged  the  paper  so  signed  as  his  will,  is  not  snffi- 
cient. 

This  view  was  rejected  by  the  court  below,  and  the  mle 
as  laid  down  in  RaufMiaugh  v.  Shdley  et  al.  G  Ohio  St,  307, 
adopted. 

That  was  the  case  of  a  testator  signing  himself  in  the  ab- 
sence of  a  witness,  while  this  is  a  case  of  signing  by  another.  It 
was  there  held  that  the  testator  need  not  in  words  expressly  ac-  . 
knowledge  snch  subscription,  if,  by  eigna,  motions,  conduct,  or 
attending  circamstanceB,  he  g^ve  the  attesting  witnesses  to  under- 
stand that  the  signature  and  will  were  his. 

To  the  same  effect  is  Beukin  t.  Buskin,  36  N.  T.  416,  where 
the  testator  produced  a  paper  bearing  his  own  signature,  and  re- 
quested the  witnesses  to  attest  it  as  his  will.  It  was  held  a  suffi- 
cient acknowledgment  under  the  Kew  York  statute,  which  is 
like  our  own.  ■ 

Kor  is  this  in  conflict  with  Chaffee  v.  Baptist  Miss.  Con.  10 
Paige,  85,  much  relied  on  in  this  case.  That  was  the  case  of  a 
testatrix  who  eonld  not  write.  The  will,  with  her  name  signed 
to  it,  was  produced  by  her  to  the  witnesses,  and  putting  her 
hand  on  the  signature,  said ;  "  I  acknowledge  this  to  be  my  last 
will  and  testament ; "  but  she  did  not  admit  in  the  presence  of 
the  witnesses  that  she  had  subscribed  her  name  to  the  will,  or 
that  it  was  her  signature,  or  that  it  had  been  subscribed  thereto 
by  any  other  person  by  her  direction,  and  there  was  no  other 
evidence  that  she  did  so  subscribe  or  acknowledge  the  signature 
to  the  will,  and  it  was  held  insufficient,  because  merely  calling- 
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the  paper  her  'will  was  not  an  at^owledgment  of  the  agnabiK 
to  the  wilL 

The  dUtinction  hetveen  these  cases  is,  that,  in  Raudebangh 
V.  Shelley  and  BatMn  v.  Sashin,  the  pergonal  signature  had 
been  made  in  the  absence  of  the  witnesses,  an  acknowledgment 
of  the  Bignatnra  sa  his  to  the  witnesses,  and  of  the  paper  u  hie 
will,  is  snfBcient ;  while,  in  the  Chaffee  Cote,  if  signed  by  an- 
other in  the  absence  of  the  witnesses,  the  mere  publicatioii  of 
the  will  as  his,  without  any  acknowledgment  of  the  signatnre. 
«annot  be  deemed  an  acknowledgment  of  the  nnseea  subscrip- 
tion made  by  his  direction. 

The  subscription  by  the  testator,  either  in  person  or  by  an- 
-other,  by  his  express  direction,  in  his  presence,  and  the  fvit- 
lication  of  the  same,  are  independent  facts,  each  of  which  is 
essential  to  the  dne  execution  of  the  instroment,  but  it  by  no 
means  follows  that  a  will  must  fail  if  the  attesting  witnesses  ^d 
not  remember  all  that  passed  at  the  time  that  it  was  acknowl- 
edged, or  that  other  evidence  cannot  be  adduced  to  establiBh 
the  will. 

In  Chaffee  v.  Ba^tUt  M.  C.  10  Paige,  it  was  held :  "Th^ 
the  facta  may  be  implied  or  shown  from  oircnmstaoces,  or  the 
testimony  of  other  witnesses,  when  the  attesting  witnesses  fail 
to  recoDeet  what  did  occur,  or  even  when  they  testify  that  im- 
portant requirements  were  not  complied  with.  Xfu^caaU  v. 
Wetwm;  5  Ohio,  13 ;  Bennet  v.  Sharp,  33  E.  L.  &  Eq.  618. 

In  Adams  v.  Field,  21  Tt  256,  where  the  will  was  written 
by  another,  beginning,  "  I,  A.  B.,"  etc.,  if  the  testator  aclcnowl- 
■edged  it  to  be  his  will,  in  the  presence  of  the  witnesses,  tni 
desire  them  to  attest  it  as  such,  it  will  be  sufficient,  under  the 
common-law  rule  that  did  not  require  the  will  to  be  ngned  it 
the  end,  if  signed  in  the  body  of  the  paper.  Here  the  signatore 
in  the  body  of  the  will,  written  by  another,  was  held  te  be  the 
testator's  signature,  if  so  acknowledged  by  him  to  be  his. 

So  in  Sarah  MUetf  Will,  i  Dana,  1,  where  the  will  vie 
drawn  by  a  neighbor,  with  her  name  in  the  body  of  the  instru- 
ment, as  "  I,  Sarah  Miles,"  etc.,  and  read  to  and  approved  by 
her  in  the  presence  of  witneaees  as  her  will,  and  as  such  it- 
tested.    She  failing  to  sign  for  want  of  strength,  it  was  held  ■ 


i  by  Google 


enfficient  agiang  and  acknowledgment  nnder  the  Kentac^ 
Btatate,  wliich,  like  the  English  statute  of  frauds,  did  not  re- 
quire a  signing  at  the  end  of  the  wilL  We  dte  theee  cases  to 
show  that  a  ragnatnre  hj  another  may  be  Bofficiently  acknowl- 
edged to  the  attesting  witnesses,  withoot  repeating  to  Uiem  that 
the  same  was  made  hj  express  direction.  In  the  last  case, 
Kobertaon,  C.  J.,  says :  "  The  fact  that  the  testator  wrote  his 
own  name  cannot  be  material,  becaose  the  statute  only  requires, 
that  it  should  be  signed  by  himself,  or  by  some  other  person 
with  his  aathority ;  and  it  has  been  often  decided  that  the  mark 
of  an  illiterate  testator,  or  bis  acknowledgment  of  his  signature, 
written  by  another,  may  be  a  sofBcient  signing  in  the  case  of  a 
will  as  in  other  analogous  cases." 

Whether,  in  the  absence  of  all  evidence  tendrog  to  show  that 
such  prerione  signing  by  another,  for  the  testator,  was  by  his 
express  direction  and  in  his  presence,  a  mere  acknowledgment 
of  the  will  and  signature,  to  the  witnesses,  wonld  be  sufficient ; 
or  whether,  in  case  of  snch  a  signature  without  express  author- 
i^,  it  conld  be  adopted  in  the  presence  of  the  witnesses,  we  need 
not  now  determine,  as  they  are  abstract  questions  not  raised  by 
the  evidence. 

The  fourth  request,  as  here  mentioned,  embodies  the  point 
actually  involved ;  that  is,  if  Hall  signed  for  the  testator,  in  hi^ 
presence,  by  his  express  direction,  but  in  the  absence  of  the  at- 
testing witnesses,  it  is  not  properly  ezecnted,  unless  the  testator 
acknowledged  to  each  and  both  of  them  that  Hall  signed  for 
him,  by  his  express  direction  and  in  his  presence. 

That  is  to  say,  that  although  snch  express  authority  to  sign, 
and  snch  signing,  be  proved  by  other  competent  testimony,  yet 
the  will  must  f^  unless  the  acknowledgment  was  made  to  the 
Tvitnesses,  not  only  that  the  signatore  was  his,  but  also  acknowl- 
edge that  he  had,  previous  to  such  signing,  expressly  author- 
ized Hall  to  sign  for  him,  and  that  be  had  done  so  in  his 
presence. 

In  this  we  do  not  concur.  The  ItaucM>av^h  Case  decides, 
that  vhen  the  teotator  himself  signs  in  the  absence  of  the  wit- 
nesses, he  need  not  acknowledge  by  words  or  in  any  particular 
form,  bat  may  do  so  by  signs,  motions  or  conduct.    The  same 
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rale  applies  to  a  Bigning  bj  aDother  in  the  absence  of  tbe  wit- 
nesses, otherwise  one  who  had  lost  the  power  of  speech,  thongb 
in  possession  of  all  his  other  facnltiea,  could  not  acknowledge  i 
will  previously  signed  for  him  by  another  by  his  express  direc- 
tion and  in  his  presence.  We  agree  with  the  court  below,  Uut 
such  an  acknowledgment  is  safiicient,  if  made  by  signs,  motions, 
condnct,  or  attending  circnmstances,  and  is  understood  as  affirm- 
ing the  signature  and  will  to  be  his. 

We  also  agree  with  comisel,  that  mere  silence  i^  not  enon^- 
The  testator  mast,  in  some  way,  acknowledge  and  publish  tlie 
paper  as  hie  will. 

Upon  a  careful  review  of  the  case  and  the  authorities,  ve 
conclude ; 

1.  That,  if  a  will  is  sabscribed  by  the  testator,  or  for  him  bv 
another,  in  his  presence  and  by  his  express  direction,  but  in  the 
absence  of  the  attesting  witnesses,  the  will,  and  the  snbBcription 
to  the  same,  must  be  acknowledged  by  the  testator  to  the  attest- 
ing witnesses. 

2.  That,  in  making  such  acknowledgment,  it  is  not  neceeair; 
that  the  testator  should  acknowledge  to  each  or  both  of  said  wit- 
nesses, the  fact  that  Hall  had  signed  for  him  at  his  request  isA 
by  his  express  direction,  if,  by  words  or  otherwise,  he  gave  the 
witnesses  to  understand  that  the  signatore  and  the  will  were 
his,  and  then  had  it  attested  as  such  by  the  witnesses,  in  hie 


3.  That  the  signing  of  a  will  is  one  step  in  its  execntioii, 
and  when  done  in  the  absence  of  the  attesting  witnesses,  either 
by  the  testator  or  for  him  by  another,  the  fact  of  sach  agiang, 
and  the  authority  to  sign,  may  be  shown  by  any  competent  wit- 
nesses, or  by  facts  and  circumstances  which  raise  the  presoinp- 
tion  of  such  execution,  as  well  as  by  the  acknowledgmmt  oi 
the  attesting  witnesses. 

4.  That,  while  the  due  exeoation  of  awill  cannot  be  aaBumed 
in  the  face  of  positive  evidence  to  the  contrary,  merely  becsnse 
it  has  been  signed  and  attested  in  due  form,  yet  mere  failore  of 
the  attesting  witnesses,  or  their  denial  of  the  facta,  will  not  de- 
feat it,  if  it  can  be  established  by  other  evidence. 

Neither  fulore  of  memory,  nor  the  cornipt  or  false  aweuioK 
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of  attestiDg  witnraeee,  will  be  allowed  to  defeat  tlie  will,  if  ita 
dne  execution  can  be  ahown  hj  other  testimony.  3  Bedfleld  on 
Wills,  ch.  1,  §  3,  p.  9 ;  Clark  v.  Dunnavant,  10  Leigh,  13 ;  1 
Kedfield  on  Wills,  ch.  4,  §  19,  p.  22 ;  Dean  v.  Dean,  27  Vt.  746 ; 
BUioit  T.  FUioU,  10  Allen,  357 ;  Zaioyer  v.  Smith,  8  Mich.  411 ; 
Tilden  v.  Tilden,  13  Gray,  110 ;  Ella  v.  Edwards,  16  Gray,  91'; 
Devoey  v,  Dmoey,  1  Mete.  349 ;  Ck"ffee  v.  Bap.  Mita.  Con.  10 
Paige,  85 ;  Adams  v.  Field,  21  Vt.  256 ;  -Bowman  v.  Christ- 
man,  4  Wend.  277 ;  2  Phill.  on  Et.  935,  note ;  Zirh  v.  Carr, 
54  Penn.  St.  285. 

This  last  was  the  case  of  a  will  signed  by  another,  and  ad- 
mitted to  probate.  It  was  held  that  the  jWma^cunV  case  of  dne 
execntioD  conld  not  be  OTercome  by  one  of  the  attesting  witnesses 
swearing  that  he  did  not  recollect  that  the  testatrix  requested 
her  name  to  be  Bigoed  by  another. 

Daring  the  trial  to  a  jory  in  the  District  Conrt,  npon  appeal, 
it  was  charged  by  the  contestants  that  the  original  will  whidi 
had  been  transmitted  by  the  Probate  Oonrt  to  the  Common 
Fleas,  and  which  had  been  used  in  the  former  trial,  had  been 
altered  since  snch  trial,  and  evidence  was  given  tending  to  mp- 
port  that  chat^,  and  also,  on  the  other  hand,  to  show  that  it  was 
made  before  ttie  execution  of  the  will. 

The  allied  alteration  consisted  of  changing  the  word 
■'east"  to  "west,"  in  the  devise  of  real  estate,  which  mate- 
rially changed  the  natnre,  location,  and  extent  of  the  devises  of 
real  estate. 

In  the  general  charge,  the  conrt  said :  "  Something  has  been 
said  abont  an  alteration  of  the  will  since  its  probate.  With  that 
yon  have  nothing  to  do.  Yon  will  give  that  matter  no  attention 
or  consideration." 

A  general  exception  to  the  whole  charge  was  noted,  but  none 
to  this  proposition  in  particular. 

As  the  bill  of  exceptions  purports  to  contain  all  the  evidence 
and  charge  of  the  conrt,  and  one  of  the  grounds  for  a  new  trial 
-vrae,  that  the  verdict  is  against  the  evidence  and  not  supported 
thereby,  the  conrt  will  look  to  the  whole  charge  in.  connection 
-with  the  evidence,  with  a  view  of  determiniDg  whether,  ander 
all  the  facts  and  circnmstances  of  the  case,  Bubetantial  justice 
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hafl  been  done,  or  whether  a  new  trial  should  have  been  gnnted. 
M.  dk  C.  B.  li.  Co.  V.  Stradt^,  29  Ohio  8t.  448. 

The  effect  of  such  charge  will  ^erefore  be  coneidered  under 
the  point. 

3.  That  the  verdict  is  against  the  evidence  and  nnenpported 
thereby. 

Under  thiB  head  we  will  not  discoss  the  evidence  at  lenjtth. 
It  is  enough  to  say,  that  upon,  the  qneetion  of  a  dne  execntion 
of  the  paper  as  a  will,  we  are  of  opinion  the  verdict  was  fully 
warranted,  notwithstanding  the  infirmity  of  memory  of  the  at- 
testing witness,  after  the  lapse  of  bo  many  years. 

The  qaestion  still  remains,  is  the  verdict  and  jadgment  war- 
ranted, in  view  of  the  evidence  and  charge  of  the  coort  on  tbe 
enbject  of  when  the  will  was  altered,  and  the  effect  of  such  al- 
teration. True  it  is,  aa  stated  by  the  comi  below,  that  an 
alteration  of  the  will,  aft«r  its  probate,  cannot  invalidate  it,  and 
yet  we  think  that  this  remark,  taken  in  connection  with  the 
isBDe  before  the  joiy,  and  the  evidence  as  to  when  the  word  eati 
was  changed  to  w«at,  was  calcnlated  to  mislead  the  jniy. 

The  jnry  must  ascertain  and  find  oat  whether  "  the  writing 
prodnced"  was  the  valid  will  of  the  testator  or  not.  This  writ- 
ing is  the  original  will  transmitted  by  the  probate  judge  to  the 
court,  as  required  by  statate. 

In  determining  whether  this  paper  was  the  last  will  of 
Frederick  Haynes,  the  jnry  were  called  on  to  determine  not 
only  the  capacity  of  the  testator  to  make  a  will,  and  its  doe  exe- 
cution, but  also  the  eqaally  important  fact  of  identifying  the 
paper  and  its  provisions  ae  snch  will. 

If  they  find  that  the  paper  writing  produced  was  duly  exe- 
cuted as  a  will  by  one  competent  to  aake  one,  and  it  is  app>^ 
ent,  upon  its  face,  that  material  words  in  it  have  sometime  been 
altered,  then  it  is  a  material  inquiry,  if  the  paper  is  cfaalleuged 
on  that  groond,  as  to  when  the  change  was  made.  If  before 
execution,  then  the  paper  as  it  reads  is  snch  will ;  if  afterward, 
it  is  not  BQch  will  as  it  reads  by  reason  of  tbe  alteration,  and  tbe 
jury  should,  by  special  verdict,  have  passed  upon  tiiia  question. 
In  the  present  case  it  is  apparent,  from  an  inspection  of  the 
paper,  that  the  word  in  dispute  was  originally  written  "  east," 


i  by  Google 


HATNES  T.  HATSE9.  273 

and  had  been  changed  to  "  west."  Defendants  in  error  offered 
proof  to  show  the  change  was  made  while  writing,  and  before 
execntion,  and  plaintiffs  in  error  offered  proof  to  show  it  was  so 
altered  since  probate. 

The  jury  were  instmcted  to  disregard  this  evidence.  In 
this  there  was  error.  If  the  word  had  been  changed  before 
execution,  then  the  writing  produced  was  the  last  will,  but  if 
after,  it  was  not,  and  the  jurj  erred  in  establishing  it  in  its  al- 
tered condition.  Such  subsequent  alteration  would  not  neces- 
sarily invalidate  the  instrument,  for  that  depends  on  other  con- 
eiderations  and  facts  not  disclosed  in  this  case,  bat  it  would 
prevent  the  establishment  of  the  will  in  the  changed  form  in 
which  it  is  produced  to  the  jury. 

Unless  this  alteration  was  made  under  such  circumetances 
as  invalidates  the  instrument,  the  jury  must  establish  the  will 
as  it  read  when  executed.  If  the  paper  was  a  valid  will  with 
the  word  e<ut  ioatead  of  weti  in  it,  then  it  should  be  so  estab- 
lished. 

The  verdict  of  the  jury  establishes  the  will  produced  before 
them,  reading  ioest  and  not  eaet.  The  judgment  is,  that  the 
*'  win  mentioned  in  the  petition,"  with  the  word  east  and  not 
west,  was  adjudged  to  be  the  last  wilL  This  inconsistency  be- 
tween the  verdict  and  judgment,  as  to  the  proper  reading  of  the 
paper,  renders  it  uncertain  what  are  the  provisions  of  the  will 
established  in  this  regard. 

The  real  question  was,  in  view  of  this  controversy,  how  did 
the  win  read  in  this  respect,  when  it  was  executed,  and  not  how 
it  was  recorded  nor  how  it  now  reads. 

In  a  collateral  proceeding  the  record  of  probate  might  prob- 
ably be  regarded  as  final  and  conclusive ;  but  in  a  contest  under 
the  statute,  such  is  not  the  case,  for  it  is  the  will  itself,  and  not 
the  probate  record,  nor  a  copy  thereof,  that  is  to  be  produced ; 
and  this  probated  will,  with  the  papers  attached,  makes  a  prima 
y^acie  case  for  the  paper  as  it  reads,  and  until  it  is  ^own  that  it 
haa  been  Altered  since  execntion. 

The  proceedings  to  contest  a  probated  will  are  in  the  nature 
of  an  appeal  from  the  order  of  probate.     All  questions  are  to 
be  beard  and  determined  de  novo,  as  upon  appeal,  the  probate 
Vol.  L— 18 
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proceeding  maldng  a  prima  faoie  eaae  in  favor  of  the  writing 
prodneed. 

Under  what  circnmetancea  a  material  alteration,  pnrposdj 
made  by  one  to  be  benefited  thereby,  would  invalidate  the  in- 
strament,  in  whole  or  in  part,  ia  a  question  we  have  not  comid- 
ered,  as  it  is  not  in  the  case.  The  concluaion  reached  rendoi 
it  nnneceBBftry  to  determine  the  other  qaestiona  made  on  the 
record. 

We  only  add,  withont  comment,  a  reference  to  some  author- 
ities bearing  on  the  point  considered.  In  rs  WUson,  8  Wiee, 
171 ;  JacJc«on  ex  dem.  Malin  v.  MtUin,  15  Johns.  393 ;  PtgoCt 
Case,  11  Coke,  26 ;  Master  v.  Miller,  1  Smith's  L.  Caa.  pt  II, 
p.  1254,  and  notes ;  WiTcoff'a  Appeal,  15  Penn.  St  281 ;  LFH 
V.  rSaU,  1  P.  "Wms.  526  ;  3  Eedfieid  on  Wills,  ch.  1,  §  5;  1 
Williams  on  Ex'rs  (6  Amer.  ed.),  167-172. 

Judgment  reversed,  and  cause  remanded  to  the  District 
Conrt  for  a  new  trial. 


As  to  failure  of  aubaciiljliig  witnesses  to  give  neceasaiy  evidence.  Me  Ab- 
bott T.  Abbott  uid  Brown  v.  Clark,  ii^iii. 

Acknowledgment  bj  testator  of  his  Blgnatnre.— In  Sbteis  of  OwiiT 
T.  Kell7,  e?  N.  T.  409,  John  Kelly,  the  testator,  prodnced  a  paper  to  two 
persons,  stating  that  he  had  "dravedupa  will,"  and  wished  tbem  lo  vituM 
It.  They  signed  their  names  to  the  writing  in  testator's  presence,  and  be  Umb 
wrote  his  name  in  the  body  of  the  will.  The  execution  was  held  defectiTt, 
because  the  testator  had  signed  subsequent  to  the  suhacribing  witnesses,  ud 
had  not  written  his  nonke  at  the  end  of  the  wilL  It  was  further  deddcd  that 
the  instrument  could  not  be  proved  as  a  will  on  the  attestation  clause,  wfaich 
read  "  Subscribed  by  John  Eelly,  &c.,"  in  the  usual  fonn,  since  the  tctlatoi't 
name  woa  not  written  there  in  the  presence  of.  the  witnessei,  nor  wm  ibu 
rignature  acknowledged  by  bim  to  them  ae  his  act  On  the  laat  pcdit, 
Folger,  J.,  delivering  the  opinion  of  the  court,  says:  "  If  a  deceased  peitM'i 
name  appear  to  an  inatrument  puiporting  to  be  hie  will,  and  he  ackao'I- 
edge  to  the  witneaeee  that  name  to  have  been  subscribed  by  him,  or  nb- 
scrit)ed  for  him  at  his  request  or  with  his  consent,  and  adopted  by  bim  m  bia 
own  act.  It  ie  a  good  subscription  of  the  paper  OS  a  will.  biUte  absence  <rf* 
subscription  in  the  preaence  of  the  witnesses,  there  must  be  substontlallT  toA 
an  acknowledgment;  and  the  law  will  not  deem  sufficient  proof  of  lalaciip- 
tlon  that  which  does  not  come  up  to  tills  (Chaffee  r.  Bap.  Ulss.  Coer.  10 
Paige,  85;  Lewis  v.  Lewis,  11  N.  T.  820).  Baskln  v.  Boskin  (8B  N.  Y.  «W 
doee  not  con^ct  with  this  view.    In  that  cose  there  wae  proof,  by  oat  *■*' 


i  by  Google 


ESTATE  OF  TOOMBS.  275 

'  ness,  of  the  actual  signature  by  the  testator;  aod  It  Is  there  said  that  the  tes- 
tator mnat  Terif  j  t^e  mibecription  ol  his  name  as  authentic,  and  strew  la  laid 
upon  his  production  of  the  paper  to  which  be  had  persoQallj  affixed  his  sig- 

In  Mitchell  v.  Mitchell,  18  Hud,  S7,  the  deceased  came  into  a  store  where 
the  two  witneaMS  were,  and  handed  out  a  paper,  saying:  "  I  hare  a  paper 
that  I  want  jou  to  sign."  One  of  them  took  the  paper,  partly  opened  It,  saw 
what  it  was,  and  also  probably  saw  the  testator's  signature.  The  latter  said, 
"  This  1b  my  will,  I  want  you  to  witness  it."  Then  the  two  witnesses  signed 
the  paper  under  the  attestation  clause.  It  did  not  appear  that  the  other  wit- 
ness saw  the  testator's  signature.  Deceased  then  took  the  paper  and  said, "  I 
declare  this  to  be  my  last  will  and  testament." 

The  surrogate  admitted  the  will  to  probate,  but  the  Supreme  Cburt,  Gen- 
ersl  Term,  reversed  his  action,  holding  that  there  was  no  sufficient  acknowl- 
edgment of  testator's  signature  to  the  witnesses. 

Lamed,  P.  J.,  deliTering  the  opinion  of  the  court,  says:  "He  (the  testa- 
tor) nerer  acknowledged  or  stated  to  either  of  them  (the  witnesses)  that  the 
Bubscriptlon  which  appears  at  the  end  of  the  paper  was  made  by  him.  He 
did.  It  is  true,  declare  that  the  whole  instrument  was  his  will.  But  that  is 
not  enough."  The  court  cite  the  Bisters  of  Cliarity  v.  Eelly,  tupra,  and  au- 
tboiities  therein  qaot«d. 

On  appeal  to  the  Conrt  of  Appeals,  77  N.  T.  096,  the  judgment  of  the 
Oeneral  Term  was  affirmed  by  a  vote  of  four  judges  against  ttiree,  no  opinions 
being  given. 

As  to  the  effect  of  an  attestation  claagewherew[tneaBes  forget  the  circum- 
stances of  the  execution,  see  Brown  v.  Clark,  it^Ya,  and  note. 


Estate  of  Toomes. 

[54  Califcwnia,  S09.] 

OmnoN  OF  PBiEST  AS  TO  DjaAKirr, — StmacHipnoN  op  will  bt 

AITOTHEB. 

Upon  an  issue  as  to  the  sanity  of  the  testatrii  a  priest  may  properly  testify  as  to 

bis  opinion  of  the  mental  condition  of  the  testatrii. 
Pioot  of  the  insanity  prior  and  subsequent  to  the  making  of  her  will  is  admis- 
sible. 
1*h«  name  of  a  testatrix  was  subscribed  to  the  vrill  by  one  of  the  subscribing 
-witnesses,  and  she  declared  (he  document  to  be  her  will  in  the  presence  and 
hearing  of  the  witnesses,  who  subscribed  their  names  at  her  request,  and  in 
ber  presence,  and  in  the  presence  of  each  other,     /ftU,  to  be  a  sufficient  exe- 
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Afpeai.  from  an  order  refoBuig  to  revoke  the  jnvbate  of  i 
will  in  the  Probate  Conrt  of  Alameda  comity. 
The  facte  are  stated  in  the  opinion. 

Leonard  RtyiuMs  and  W.  W,  Cope,  for  appellants. 

n.  A .  Leake,  J.  Chadbourne,  and  Wilson  (&  Wilson,  for 
respondent. 

In  hank,  [Uosbibon,  C.  J.  On  the  first  day  of  Angnst, 
1S77,  a  petition  was  filed  in  the  Probate  Conrt  of  the  county 
of  Alameda,  by  certain  persons  therein  named,  for  the  reroca^ 
tion  of  the  probate  of  the  will  of  Mary  Isabella  Toomes,  de- 
ceaeed,  and  for  the  cancellation  of  letters  testamentary  granted 
by  said  court,  upon  such  probate,  to  one  John  S.  Butler.  The 
grounds  set  forth  in  said  petition  are :  "  1st,  that  said  will  was 
a  forged  instrnment ;  2d,  that  the  B^d  Mary  Isabella  Toomes 
was  not,  at  the  date  of  said  pretended  will,  of  soand  dispoeiBg 
mind  or  memoiy,  nor  free  from  nndae  influence ;  but,  on  the 
contrary,  was  of  nnsonnd  mind,  and  incompetent,  by  reason 
thereof,  to  make  a  will ;  and  farther,  that  if  said  alleged  will 
was  ever  made  by  her,  she  never  understood  its  contents,  but 
was  imposed  apon  and  deceived,  and  that  she  executed  the 
same  under  fear,  and  undue  influence ;  and  3d,  fhat  said  pur- 
ported will  was  never  subscribed  by  said  Mary  Isabella  Toomes 
herself,  in  any  manner,  by  mark  or  otherwise,  nor  was  her 
name  ever  subscribed  thereto,  in  any  manner,  by  mark  or  other- 
wise, in  her  presence  or  by  her  direction,  by  any  person,  nor 
did  any  person  write  his  name  to  said  purported  wiU,  as  ao 
attesting  witness  to  her  mark  or  to  her  signature  by  mark" 

To  this  petition  an  answer  was  duly  filed,  containing  a  spe- 
cific denial  of  all  the  material  allegations  contained  in  the  peti- 
tion ;  and  the  case  having  been  duly  heard  and  considered  by 
the  said  Probate  Court  of  Alameda  county,  a  decree  of  said 
conrt  was  entered  therein  on  the  26th  day  of  June,  1878, 
denying  the  application  of  the  contestants,  and  ratifying,  ap- 
proving, and  confirming  the  probate  of  tlie  said  will  of  the 
said  Mary  Isabella  Toomes,  and  adjudging  the  said  will  to  be 
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in  all  respects  legal  and  valid.  lu  proper  time,  petitiooers 
filed  their  bill  of  exceptions,  and  now  bring  tLe  actioD  of  the 
Probate  Coart  before  this  court  for  review. 

On  the  trial  in  the  conrt  below,  one  Lawrence  Serda  was 
called  SB  a  witnees  on  behalf  of  contestants,  who,  on  his  exam- 
inatioQ  in  chief,  testified  as  follows :  "  I  called  there  alone 
abont  three  o'clock  the  day  previoas  to  her  death.  Afterward 
tolll  Father  Lagan.  I  went  into  the  room,  and  inquired  abont 
the  state  of  her  health.  She  didn't  give  me  any  answer ;  in 
fact,  she  didn't  seem  to  take  mach  notice  of  me  at  all.  I  re- 
mained  there  a  few  minutes.  In  the  same  room  there  was  a 
lady.  She  was  afterward  introdaced  to  me  as  Mrs.  Butler. 
As  I  coold  not  get  a  proper  answer  from  the  old  lady,  I  re- 
quested Mrs.  Bntler  to  more  oat  of  the  room,  which  she  did 
very  kindly,  and  then  I  asked  the  old  lady  the  questions  pre- 
paring her  for  the  confession..  At  first,  I  spoke  to  her  in 
Spanish,  bnt  she  gave  me  an  answer  in  English.  I  do  not  re- 
member what  her  answers  were," 

Queation  hy  conteata/nts. — "Were  her  answers  responsive  to 
yonr  qnestions  % "  Objected  to  by  proponents.  Objection  sus- 
tained, and  exception  taken  by  contestants. 

Witness  was  then  further  interrogated,  and  testified  as  fol- 
lows :  "  I  was  regularly  educated  for  the  priesthood  at  a  uni- 
versity in  Spain,  and  have  oSciated  as  a  priest  for  the  pajst  ten 
years.  That  one  of  the  objects  of  the  preparatory  education 
of  a  priest,  as  he  was  taught,  was  to  make  him  competent  to 
pass  upon  the  mental  condition  of  a  communicant  That  for 
that  purpose,  to  a  limited  extent,  physiology  and  psychology 
were  branches  of  his  studies.  That  previons  to  officiating  as  a 
priest,  it  was  requisite  that  he  should  be  skilled  in  determining 
the  mental  condition  of  those  who  sought  the  sacraments  ;  that 
in  eveiy  case  of  the  administration  of  the  rites  of  his  church 
to  invalids  or  dying  persons,  it  was  necessary  for  the  priest  to 
make  an  examination  of  the  mental  condition  of  the  recipient, 
to  ascertain  if  his  mind  was  in  a  proper  state  to  reason  or  act 
of  its  own  volition.  That  the  sacrament  could  only  be  admin- 
istered after  such  a  preliminary  examination.     That,  therefore, 
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as  a  priest,  lie  was  daily  required  to  exercise  and  paes  his  judg- 
ment on  the  mental  condition  of  persons." 

Question  hy  cmtteatanU. — "  State  the  mental  condition  of 
Ktb.  Toomee  as  she  appeared  to  yon  daring  this  visit." 

Question  objected  to  on  the  ground  that "  the  witneaa  had  no) 
been  shown  to  be  an  expert."  The  ^nrt  sostained  the  objix- 
tion,  and  the  contestants  excepted  to  the  roling  of  the  court 

It  is  claimed  on  behalf  of  the  appellants,  that  this  Vu 
error.  Section  1870  of  the  Code  of  Civil  Procedure  reads  u 
follows ;  "  In  conformity  with  the  preceding  provision,  eri- 
dence  may  be  given  upon  a  trial  of  the  following  f&cts : 

"  Subdivision  9.  The  opinion  of  a  witness  respecting  the 
identity  or  handwriting  of  a  person,  when  he  has  knowledge  of 
the  person  or  handwriting ;  hia  opinion  on  a  que$ti(m  of  actoKt, 
art,  or  trade,  when  he  is  akiUsd  therein^ 

"  On  questions  of  science,  skill,  or  trade,  or  others  of  the 
like  kind,  perEOns  of  skill,  sometime:  called  eseperit,  timjiM 
only  testify  to  facts,  but  are  permitted  to  give  their  opiniiras  in 
evidence.  Thus  the  opinions  of  medical  men  are  conatantlj 
admitted  aa  to  the  cause  of  disease,  or  of  death,  or  the  conse- 
quences of  wounds,  and  as  to  the  sane  or  insane  state  of  a  per- 
son's mind,  as  collected  from  a  number  of  circnmstances,  and 
aa  to  other  subjects  of  profesBional  skill ;  and  such  opinions  are 
admissible  as  evidence,  though  the  witness  founds  them,  not  on 
his  personal  observation,  but  on  the  case  itself,  as  proved  bT 
other  witnesses  on  the  trial."    (1  GreenL  on  Ev.  §  440.) 

The  principle  is  thus  stated  by  another  writer  on  the  law  ttf 
evidence :  "  The  opinions  of  witnesses  possessing  peculiar  skiU 
are  admissible  wherever  the  subject-matter  of  Lnqniiy  is  SDch 
that  inexperienced  persons  are  unlikely  to  prove  capable  of 
forming  a  correct  judgment  upon  it  without  such  assistance: 
in  other  words,  when  it  so  far  partakes  of  the  nature  of  a 
science  as  to  require  a  course  of  previous  habit  or  study,  in  or- 
der to  the  attainment  of  a  knowledge  of  it."  (Beet  on  £ri- 
dence,  vol.  2,  §  513.) 

It  will  thos  be  seen  that  the  provision  of  tlie  Code  permit- 
ting a  witness  to  give  his  opinion  on  a  question  of  sdenee,  an. 
or  trade,  when  skilled  therein,  is  but  a  legislative  enactment  of 
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a  well-settled  role  of  eridence  ftt  common  law;  and  the  in- 
qniry  here  is,  whether  it  snfficientl;  appears  that  the  witness 
Serda  was  an  expert  npon  the  qnestion  of  mental  disease  gen- 
erallj  termed  insanit;. 

It  has  been  a  qnestion  with  the  coarts,  whether  the  mle 
upon  this  subject  was  Hxnited  to  the  opinions  of  experts ;  and 
in  a  very  late  and  elaborate  case  before  the  Snpreme  Court  of 
New  Hampshire,  it  was  held  that  it  was  not  so  limited. 
"  Kon-profeseional  witnesses,  who  are  not  subscribing  witnesses 
to  a  will,  may  testif  j  to  their  opinions  in  regard  to  the  sanity 
of  a  testator,  when  founded  upon  their  knowledge  and  obser- 
vation of  the  testator's  appearance  and  conduct"  {Hardy  y. 
Merrill,  56  N.  H.  227.)  And  Mr.  Eedfield,  in  his  work  on 
wills,  seems  to  adopt  the  rule  laid  down  in  the  New  Hampshire 
caM  as  c<»TeGt.  The  following  is  hie  language :  "  The  learned 
Jadge  ehowB  very  conclnsiTely,  both  npon  authority  and  rea- 
son, that  the  opinion  of  the  unprofessional  witness  in  such  a 
case  is  commonly  far  more  reliable  as  a  basis  of  ultimate  de- 
cision on  questions  of  sanity  and  mental  capacity,  than  any 
specific  facts  which  could  possibly  be  gathered  from  the  wit- 
nesses. •  »  *  The  tendency  of  American  courts,  in  the 
last  few  years,  has  been  largely  in  the  direction  contended  for  by 
the  learned  judge ;  and  there  seems  to  be  no  qnestion  that  it 
mnst  ultimately  prevail  all  but  universally.  We  should  re- 
joice at  such  a  reaolt  aa  greatly  tending  toward  the  establiah- 
meot  of  truth,  with  greater  facility  and  certainty,  in  a  very 
important  class  of  cases,"  (1  Eedfield  on  Wills  [4th  ed, 
1876],  138, 145  ;  Be  Witt  t.  Barh/  and  Shoemaker,  17  N.  Y. 
340.) 

It  ia  not  necessary  for  us,  however,  to  pass  upon  the  ques- 
tion of  the  admiasibility  of  such  evidence  in  this  case.  The 
-witness  Serda,  it  is  claimed,  wcu  an  ea^ert,  and  it  is  upon  the 
ground  that  he  was  an  expert  that  the  alleged  error  in  the 
ruling  of  the  court  below  is  predicated.  The  inquiry  then  is, 
-what  is  an  expert  t  "  Experts,  it  has  been  said,  are  persons  in- 
«tracted  by  experience."  (Best  on  Evidence,  roL  2,  p.  368.) 
"Webster's  definition  is,  "taught  by  nse,  practice,  or  experi- 
«nce."    Worcester  says  an  expert  "  is  a  person  having  ^iU, 
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experience,  or  pecaliar  knowledge  on  certain  snbjects  or  in  cer- 
tain profeBsiona — a  scientific  witness."  The  following  defini- 
tion is  given  by  Bonvier :  "  Experts — Witnesees  who  are 
admitted  to  testify  from  a  peculiar  knowledge  of  some  art  or 
science,  a  knowledge  of  which  is  requisite  or  of  ralne  in 
settling  the  point  at  issue ;  persons  conTersant  with  the  snbject- 
tnatter  on  qnestions  of  science,  skill,  trade,  and  others  of  like 
kind." 

In  the  ease  of  Fa/irokUd  et  al.  t.  Saaeomh  et  td.  35  Yt 
408,  the  conrt  says :  "  Persons  who  are  much  accustomed  to 
attend  upon  the  sick — to  watch  the  progress  of  diseases  to  their 
end,  and  to  be  with  the  dying,  are  by  their  experience  enabled 
to  form  a  better  judgment  as  to  the  conrse  of  disease,  and  its 
probable  effect  upon  the  body  and  mind  in  the  last  hoars  of 
life,  than  others  who  hare  no  soch  opportunity.  Phytdciaiis 
who  are  in  general  practice,  and  nurses,  thos  become  experts  in 
such  matters,  so  far  as  observation  and  experience  can  foniidi 
knowledge. "  "  One  who  is  not  engaged  in  the  practice  ai 
physic  may,  nevertheless,  be  competent  to  testify,  if  he  shovi 
that  he  had  studied  the  science  of  medicine,  and  felt  compe- 
tent to  express  a  medical  opinion  upon  a  particular  disease. 
The  fact  that  he  was  not  a  practicing  physician  would  go  to 
his  credit."  {TvUia  v.  Kidd,  12  Ala.  648.)  "  It  has  been  de- 
cided often  that  medical  experts  may  express  a  direct  opinion 
upon  the  sanity  of  the  testator,  when  they  have  had  an  oppor- 
tunity to  form  such  opinion  from  personal  examination  and 
acquaintance,"  (Redfield  on  the  Law  of  "Wills,  vol,  1,  pp. 
154-5.) 

The  foregoing  citations  are  sufficient  to  establish  the  gener^ 
rule  on  the  subject  of  "  expert "  testimony,  and  now  let  us 
apply  the  rule  to  the  facts  of  this  case. 

Waa  the  witness  Serda  an  expert  on  the  question  of  insan- 
ity? Was  he  skilled  in  the  science  of  mental  diseases!  A 
reference  to  his  evidence  will  answer  these  questions.  He  sajs 
he  was  regularly  educated  in  a  college  of  Spain,  and  had  offici- 
ated as  a  priest  for  ten  years.  That  it  was  a  part  of  his  pre- 
paratory education  to  become  competent  to  pass  upon  the  men- 
tal  condition   of   communicants  in  his  church,  and  for  that 
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porpoee  phymology  and  paychology  were  branehea  of  his. 
Btadiea.  "  That  prerioos  to  officiating  as  a  priest,  it  was  reqni- 
Eite  that  he  ehonld  be  skilled  in  determining  the  mental  condi- 
tion of  those  who  soaght  the  sacraments.  That  in  every  case 
of  the  administration  of  the  rites  of  hiB  church  to  invalids  or 
dying  persons,  it  was  necessary  for  the  priest  to  make  an  exam- 
ination of  the  mental  condition  of  the  recipient,  to  ascertain  if 
his  mind  was  in  a  proper  state  to  reason  or  act  of  its  own  voh- 
tion.  That  the  sacrament  coald  only  be  admiiustered  after 
snch  a  preliminaiy  examination,  and  that,  therefore,  ae  a  priest, 
ke  was  daily  required  to  exeroiae  andpaaa  hia  Judgment  on  the 
foenial  condition  of  persona" 

It  has  been  shown  by  the  anthorities  already  referred  to, 
that  physicians  in  general  practice,  who  have  never  made  a 
specialty  of  the  subject  of  insanity,  as  well  as  physicians  who 
ftre  not  engaged  in  the  practice  of  their  profession,  and  also 
norees,  are  deemed  experts  on  this  sabject ;  aiid  on  what  prin- 
ciple, or  for  what  reason,  coald  the  witness  Serda  be  held  not 
to  be  an  expert.  It  was  a  part  of  his  collegiate  education,  and 
it  vas  especially  a  matter  of  daily  practice  with  him,  for  ten 
years,  to  familiarize  himself  with  the  mental  condition  of  per- 
eoDB  upon  whom  he  was  called  on  to  attend  in  his  character 
as  a  priest ;  and  it  does  seem  to  us,  that,  f  roiji  both  education 
and  experience,  he  was  peculiarly  qualified  to  express  an  opin- 
ion, as  an  expert,  on  the  question  of  mental  disease. 

The  objection  that  the  inquiry  invaded  the  secrecy  of  the 
confeflsional  is  not,  in  onr  opinion,  well  taken.  It  is  not  pre- 
tended that  the  testatrix  ever  made  a  confession,  and  the  mat- 
ter npon  which  the  witness  was  interrogated  did  not  come 
within  the  letter  or  spirit  of  §  1881  of  the  Code  of  Civil 
Procedure.  "  A  clergyman  or  priest  cannot,  without  the  con- 
sent of  the  person  making  the  confession,  be  examined  as  to 
any  confession  made  to  him  in  his  professional  character,  in  the 
course  of  discipline  enjoined  by  the  church  to  which  he  be- 
longs." The  above  is  the  prohibition  found  in  the  Code.  The 
examination  of  the  priest  was  confined  to  facts  which  were 
bronght  to  his  knowledge  on  a  preliminary  examination,  and 
with  a  view  to  learn  whether  Mrs.  Toomes  was  in  a  proper 
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<!onditioii  of  mind  to  make  &  confession,  and  uotliing  more. 
Bat  it  is  clumed  that  the  teetimonj  was  inadnaissible,  bec»ue 
the  excluded  proof  relates  entirely  to  the  condition  of  Un. 
Toomes  at  a  period  sabseqnent  to  the  execution  of  the  will. 
The  learned  counsel  for  the  respondent  haa  cited  several  an- 
thorities  for  the  purpose  of  showing  that  proof  of  insanitj,  atj 
given  time,  raises  no  presumption  of  insanity  prior  thereto. 
We  understand  the  rule  to  he,  however,  that  proof  of  insanitT, 
not  only  at  the  time  the  act  was  done,  hut  both  before  and  sob- 
seqnent  thereto,  ia  admissible.  (1  Kedfield  on  Willa,  156-157 ; 
Kinns  y.  Kinne,  9  Conn.  104;  McAllister  v.  Ths  iSiate,M 
Ala.  436  ;  Peaaley  v.  Bobbins,  3  Metcalf ,  164 ;  McLme  v. 
TAe  Stats,  16  Ala.  672.) 

It  is  further  claimed  that  the  admission  of  the  rejected  evi- 
dence would  not  have  changed  the  result ;  ^^rffore  no  injiur 
has  been  done  the  appellants  by  the  ruling  of  the  judge  ex- 
cluding the  evidence  of  the  witness  Serda.  In  Spona^''. 
DelUnger,  38  CaL  278,  it  was  held  that  a  new  trial  shonld  be 
granted,  because  incompetent  evidence  was  admitted ;  althongli 
the  judge  who  tried  the  case  held,  in  denying  a  motion  for  > 
new  trial,  that  his  decision  would  have  been  the  same  if  the 
evidence  bad  not  come  in :  and  in  the  ease  of  Sweeney  v.  B^, 
42  Cal.  402,  the  case  of  Spanagle  v.  DeUinger  was  referred  to 
in  terms  of  approval,  and  it  was  there  sud  that  "  injury  will  be 
presumed  from  error,  where  we  cannot  see  from  the  record 
that  none  has  been  done."  But  whatever  the  rule  may  benpon 
this  point,  when  improper  evidence  has  been  admitted,  not 
changing  the  result,  it  seems  to  be  well  settled  that  eadmion^ 
proper  evidence  is  ground  of  reversal.  In  the  case  of  ArtAun 
et  al.  T.  Hart,  the  Supreme  Court,  of  the  United  States  njt : 
"  The  case  of  the  refusal  of  proper  evidence  on  the  trial  is 
subject  to  very  different  considerations  from  those  applicable 
to  the  improper  admission  of  it.  The  exclusion  of  the  evi- 
dence might  change  the  l^al  features  of  the  canse,  and  le*d  to 
a  determination  of  it  upon  principles  wholly  inapplicable,  in 
case  the  evidence  had  been  admitted.  *  »  »  We  think, 
therefore,  that  the  improper  rejection  of  testimony  on  the  tiiil 
before  the  judge,  where  the  jury  has  been  dispensed  witbi 
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should  constitute  the  Bnbject  of  review  on  the  writ  of  error,  aa  . 
in  the  case  of  a  trial  before  a  jury."    (See  17  How.  U.  S.  6.) 

The  rejection  of  the  evidence  of  the  witness  Serda  was 
error,  for  which  the  judgment  must  be  reversed.  But  there 
are  two  other  questions  in  the  case  upon  which  it  may  be 
proper  for  ns  to  pass. 

The  objections  to  the  will  made  by  contestants,  on  the 
ground  that  the  same  was  not  executed  and  attested  as  required 
by  the  provisions  of  the  Civil  Code,  are  not  well  taken.  In 
the  first  place,  it  is  claimed  by  contestants  that  the  subscription 
was  not  made  in  the  presenee  of  the  attesting  witnesses,  and 
that  the  testatrix  did  not  acknowledge  before  them  that  the 
will  was  made  by  her  authority.  We  are  of  the  opinion  that 
the  evidence  in  the  case  was  soffident  to  justify  the  court  be- 
low in  holding  that  the  will  was  executed  in  accordance  with 
§  1276  of  the  Civil  Code.  The  witness  Leake,  by  whom  the 
will  was  written,  testified  as  follows :  "  I  said  to  her :  '  It  is  not 
necessary  that  you  should  write  your  name.  I  will  write  your 
name  and  you  can  make  your  mark.'  She  said,  '  Well.'  I  im- 
mediately went  back  to  the  table  and  wrote  her  name.  I  think 
I  eat  down.  I  wrote  her  name,  and  then  walked  back  to  the 
bed,  and  I  think  Judge  Lawton  took  a  pen  up,  as  he  had  been 
there  all  the  time,  and  dipped  it  in  the  ink-bottle ;  some  one 
held  the  ink-bottle  on  the  bed,  I  said :  '  This  is  your  signa- 
ture. I  have  written  your  name,  and  you  can  make  your 
mark.'  I  took  hold  of  the  pen,  and  she  made  her  mark  by 
touching  the  pen  at  the  top.  I  am  positive  the  touched  the 
pen.  I  then  said :  '  Do  you  acknowledge  this  to  be  your  sig- 
nature ? '  She  said :  <  Tee.'  I  then  read  the  attestation  clause 
as  it  appears  here,  distinctly,  and  then  put  these  questions: 
*  !Do  you  declare  this  to  be  your  last  will  and  testament,  and  do 
you  now  request  Judge  Lawton  and  myself  to  ngn  it  as  sub- 
scribing witnesses ) '  She  said  :  '  Yes,'  freely  and  distinctly. 
I  then  immediately  wrote  my  name  with  the  same  pen  that  the 
mark  was  made  with.  The  will  was  resting  on  a  book,  the 
book  tested  on  the  bed  immediately  before  her ;  she  was  look- 
ing at  it  all  the  time.    Judge  Lawton  wrote  his  name  while  the 
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paper  was  resting  on  the  book  immediately  before  Mrs.  Toome, 
in  my  presence." 

Here  we  have  the  fact  that  the  testatrix  made  her  mark  to 
the  instnmient,  the  declaration  that  it  was  her  will  and  testa- 
ment, made  in  the  presence  and  hearing  of  the  witnesses,  and 
the  fact  that  the  witnesses  sahscribed  the  same  at  her  request, 
in  her  presence,  and  in  the  presence  of  each  other,  distinctlj 
testified  to  by  the  witness  Leake.     "We  think  this  was  sufficient. 

The  last  objection  made  by  the  appellants  that  we  will  no- 
tice, is,  that  the  will  is  insufficiently  witnessed.  It  is  claimed 
that  the  party  who  wrote  the  name  of  the  testatrix  should  have 
signed  his  name  as  a  part  of  the  signature  /  that  "  his  name 
was  an  essential  part  of  the  sigoatnre,"  and  that  a  witness  to 
the  signatm^  cannot  be  a  witness  to  the  wilL  We  are  imible 
to  see  the  force  of  this  objection.  Section  1278  of  the  Civil 
Code  provides,  that  a  witness  to  a  written  will  most  write  hi* 
name  and  his  place  of  residence ;  and  a  person  who  subscribe 
the  testator's  name,  by  his  direction  mnst  write  his  own  nime 
as  a  witness  to  the  will.  But  a  violation  of  the  section  does 
not  affect  the  validity  of  the  will. 

In  onr  opinion,  the  requirements  of  the  above  section  were 
complied  with  in  the  present  case. 

Judgment  reversed. 

Shakpstein,  J.,  Thoentos,  J.,  and  Mtbiok,  J.,  conenrreil. 


Will  op  Blakelt. 

[46  WiscoDdD,  SM.] 
Evidence  on  question  of  testauentabt  capactit. 

The  will  WHS  made  April  7.  1876,  and  the  incapacity  alleged  was  demeDtia,  «• 
companied  by  insane  delusions.  Htld,  that  clear,  sensible  and  perfccll;  cob"' 
ent  letters,  written  by  the  testatrix  during  the  year  1875,  and  as  late  as  Febnarj. 
1876,  upon  business  and  other  matters,  are  entitled  to  consideimble  veiEb'  >> 
detenu  ining  the  issue. 

The  other  evidence  in  the  case,  though  showing  eccentricity,  caprice,  frelfuhiesir 
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and  a  stupidoas  and  irriUble  tempei,  hild,  not  sufficient  ta  establish  either  a 
lack  of  mcDtal  capacity  in  the  testatrix,  or  insane  delusions  which  would  pre- 
vent the  use  of  her  faculties  in  disposing  by  will  of  her  property. 
AVeighl  of  testimony  giTen  by  medical  experts. 

Appeal  from  the  Cireoit  Court  for  "Winnebago  conntj. 

The  Cirenit  Coort  reversed  an  order  of  the  County  Conrt 
of  said  county,  admitting  to  probate  the  will  of  Sarah  M. 
Blakely.  From  the  judgment  of  the  Circuit  Court  this  appeal 
was  taken  by  David  Blakely,  contestant  of  the  will. 

Charles  E.  Pike,  for  the  appellant. 

Genrge  W.  Burndt  and  Charles   W.  Felker,   for  tlie  re- 


CoLE,  3.  The  BoIe  question  in  this  case  relates  to  tlie  testa- 
mentary capacity  of  Mrs.  Blakely  to  make  tlie  will  executed  by 
her  on  the  seventh  of  April,  1876.  The  validity  of  the  will  ia 
contested  by  her  surviving  husband  David  Blakely,  heir-at-law. 
The  County  Court  admitted  the  will  to  probate ;  but,  on  appeal, 
the  Circuit  Court  decided  that  the  testatrix  was  incompetent, 
by  reason  of  mental  nnsoandness  and  insanity,  to  make  a  valid 
will,  and  reversed  the  order.  The  Circuit  Court  found,  from 
the  evidence,  that  Mrs.  Blakely  had  been  of  unsound  mind  and 
chronically  insane  for  a  long  time  prior  to  the  making  of  the  will ; 
that  such  insanity  was  of  the  type  known  a£  dementia,  accom- 
panied by  inaane  delusions ;  and  that  the  provisions  of  the  will 
were  influenced  by,  and  were  the  result  of  such  insane  delusions. 
Considerable  testimony  was  produced  on  the  trial,  on  the  one 
side,  for  the  purpose  of  proving  that  the  testatrix  waa  of  sound 
mind  and  memory  when  she  made  the  will ;  and,  on  the  other 
side,  to  show  that  she  was  not.  This  testimony  was  analyzed 
and  diBcussed  with  much  cleamesB  and  ability  by  counsel  on 
both  sides,  on  the  argument.  Owing  to  the  pressure  of  other 
dnties,  we  shall  be  compelled  to  deal  with  the  questions  of  fact 
in  a  summary  way,  doing  little  more  than  stating  the  conclusions 
we  have  reached  upon'  the  evidence.  In  our  deliberations,  how- 
ever, wo  have  endeavored  to  give  due  consideration  to  all  the 
evidence  bearing  upon  the  question  of  the  testamentary  capacity 
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of  Mrs.  BlaJielj  prior  to  and  at  the  time  she  made  her  will,  mi 
alflo  to  the  remarks  of  learned  coTmsel  upon  the  teetimoDy. 

We  may  Bay,  at  the  outset,  that  it  appears  tlie  testatrix  vis 
formerly  the  wife  of  one  Mr,  Pratt,  a  farmer,  and  resided  in 
Coming,  New  York.  In  the  latter  part  of  the  year  1869,  she, 
then  being  a  widow  without  child^n,  married  the  contestant,  i 
widower  having  eereral  children,  and  residing  in  the  township 
of  Neen^,  in  this  State.  Of  her  early  history  or  former  mar- 
ried life  we  know  hat  little.  One  of  her  hrothera,  who  was  s 
witness  for  the  proponent  of  the  will,  testified  that  when  she 
was  a  school  girl,  she  used  to  langh  and  cry  easily ;  and  this  pe- 
culiarity in  her  character  seems  to  have  increased  as  she  grew 
older.  In  the  latt«r  part  of  her  life  she  became  laige  and  pws. 
In  the  summer  of  1873,  she  was  ill  from  a  protracted  ferer. 
After  her  recovery,  she  visited  her  relatives  in  Iowa,  and  re- 
turned to  her  husband's  home  in  October,  Some  time  previooe 
to  this  visit  she  had  a  large  rupture — "vmbilioal  Aernia,"  u 
her  physician,  Dr.  Bamett,  says,  who  was  called  to  treat  her  in 
the  summer  of  1874;  and  from  this  rapture  she  Buffered  at 
times  severely.  She  was  obliged  to  wear  a  truss  or  anpporter, 
-which  it  was  extremely  difficult  to  keep  in  position  on  account 
of  her  weight.  She  had  a  stroke  of  apoplexy^ — or  paral^ris,  » 
it  is  indifEerently  called  in  the  testimony — about  the  10th  of 
December,  1875,  which  shock  produced  a  depressing  effect  upon 
her  spirits,  causing  frequent  paroxysms  of  grief  and  crying,  also 
affecting  her  speech,  and  making  her  lame  in  one  side.  Dr.  Bar^ 
nett  attended  her  upon  this  occasion,  making  several  prof  esffltmal 
visits,  and,  according  to  his  recollection,  though  of  this  he  wis 
not  positive,  there  was  decided  symptoms  of  improvement  be- 
tween his  first  and  last  visit.  In  April  following,  she  made  the 
will  which  is  now  contested. 

The  various  provisions  were  dictated  by  herself  to  the  magifr 
trate  who  wrote  it.  She  was  not  ill  at  the  time,  bat  could  walk 
about  the  house,  though  lame.  She  talked  with  difficulty,  but 
could  generally  make  herself  understood.  Soon  after  maHng 
her  will,  she  went  to  Iowa  again  to  visit  her  relatives,  where 
she  had  another  paralytic  stroke.  She  retamed  home  about  the 
1th  of  September.    On  the  26th  of  that  month  she  was  seot 
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to  the  Northern  Hospital  for  the  Insane,  and  died  there  March 
10,  1877.  Up  to  the  time  she  last  returned  to  Iowa,  her  mem- 
ory seemed  good.  Dnring  the  year  1875,  and  certainly  as  late 
as  Febmary,  1876,  she  wrote  clear,  sensible  and  perfectly  coher- 
ent letters  to  her  relatives  in  Iowa,  about  business  matters  and 
in  regard  to  the  management  of  some  loans  she  had  made  in 
that  State.  To  our  mind,  these  loans  are  entitled  to  consider- 
able weight,  as  bearing  upon  the  question  of  her  mental  condi- 
tion and  testamentary  capacity  prior  to,  and  shortly  before, 
making  the  will.  They  may  not  be  conclusive  upon  the  ques- 
tion whether  she  was  sane  when  they  were  written ;  but  it  is 
not  easy  to  believe  they  were  the  productions  of  a  person 
stricken  with  chronic  dementia — a  type  of  insanity,  according 
to  the  medical  testimony,  usually  of  slow  progress,  marked  in 
its  early  stages  by  general  impairment  and  enfeeblement  of  the 
intellectnal  faculties,  and  ending  in  mental  decay  and  idiocy. 
It  may  be  true,  as  claimed  by  the  learned  counsel  for  the  con- 
testant, that  mental  perversion  and  insane  delusion  do  not  ex- 
hibit themselves  as  soon  in  the  correspondence  as  in  the  acts- 
and  conduct  of  the  insane ;  but  it  seems  hardly  credible  that 
one  Incapable  of  continued  thought  and  attention,  and  who  had 
nearly  lost  her  intellectnal  powers,  could  have  written  some  of 
these  letters.  Bat,  to  pass  on,  what  is  there  in  the  evidence 
relied  upon  to  show  that  the  testatrix  was  incompetent,  by 
reason  of  mental  unsoundness  and  insanity,  to  make  a  valid  will 
in  April,  1876? 

It  is  said,  by  contestant's  counsel,  that  the  testimony  over- 
whelmingly shows  that  her  mind  then  was,  and  had  been  for  a 
long  time,  full  of  insane  delusions,  not  only  upon  particular 
subjects,  and  in  reference  to  a  particular  person,  but  upon  all 
subjects.  The  facts  relied  on  to  prove  unsoundness  of  mind 
and  insane  delusions  on  the  part  of  the  testatrix,  before  and  at 
the  time  she  made  her  will,  are  these :  She  was  subject,  the  wit- 
nesses say,  while  she  lived  in  Neenah,  to  frequent  fits  of  crying 
and  laughing  without  any  apparent  cause.  Her  conduct  often- 
times was  strange  and  nnnatural.  She  was  easUy  excited  into 
passion  and  frenzy.  At  an  early  period  she  conceived  a  great 
dislike  or  antipathy  for  her  husband,  and  every  one  connected 
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with  him,  which  continued  to  the  end  of  her  life.  She  was 
constantly  complaining  of  him,  and  about  his  character,  house 
and  surroundings.  She  was  very  sospicionB  of  him;  accused 
him  of  stealing  from  her.  She  also  accused  others  of  tak- 
ing her  papers,  opening  her  letters,  and  other  things  of  like 
character.  She  believed  her  husband  was  meditating  some 
fraud  upon  her  rights,  or  intended  leaving  her  or  procuring  a 
divorce.  She  took  np  the  strange  notion,  on  one  or  two  occa- 
sions, that  he  had  committed  suicide  or  was  about  to  be  mur- 
dered. Most  of  these  suspicious  apprehensions  and  fancies 
were  doubtless  groundless — the  offspring  of  her  pecuhar  tem- 
perament and  nervous  organization ;  for  it  is  perfectly  mani- 
fest, from  all  of  the  testimony  in  the  case,  that  Mrs.  Blakely 
was  a  very  eccentric  and  peculiar  person.  She  was  excitable, 
uervons,  flighty  and  hysterical.  She  was  suspicious  of  all,  dis- 
contented and  unhappy.  Her  married  life  was  unhappy  from 
some  cause ;  whether  through  her  own  fault  or  the  fault  of  her 
husband  is  left  in  the  dark.  She  was  dissatisfied  with  her 
house,  which  was  not  as  comfortable,  well  finished  and  fur- 
nished as  t^e  one  she  had  lived  in  before  her  second  marriage. 
There  were  defects  in  the  house  well  calculated  to  worry  and 
annoy  any  careful,  prudent  housekeeper.  She  always  insisted 
that  her  husband  had  deceived  her  in  respect  to  his  home  and . 
it«  surroundings,  and  as  to  his  pecuniary  ciixsumstances.  What 
foundation  there  was  for  this  complaint  or  charge  can  never  be 
known.  Bnt,  consideriug  her  idiosyncrasies,  her  bad  rapture 
and  poor  health  generally,  she  might  have  been  dissatisfied  and 
fault-finding  with  any  one  under  the  most  favorable  conditions. 
For  true  it  is,  she  was  probably  not  one  of  those  happily  con- 
stituted persons  who  make  the  best  of  everything,  and  meet  the 
rough  and  smooth  in  life  with  an  equal  countenance.  Possibly 
her  husband  was  in  some  degree  responsible  for  her  discontent, 
irrational  conduct  and  constant  complaining.  The  real  home 
life  of  husband  and  wife  is  concealed  from  the  public  eye,  and 
it  is  not  easy  to  discover  who  is  really  responsible  for  domestic 
discord.  Not '  unf requently  harsh  language,  cold  manner,  in- 
difierence  to  the  wants  and  feelings  of  each  other,  a  lack  of 
sympathy  and  kind  attention,  alienate  affection  and  create  dis- 
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like  between  them  as  effectnall;  as  the  most  flagrant  acts  of 
crnelty.  Bnt,  however  this  .may  be,  we  do  not  discover  any- 
thing in  the  condnct,  or  foolish  caprices,  or  nngronnded  sus- 
picions of  Mrs.  Blakely,  which  satisfies  as  that  she  was  nnder 
the  inflnence  of  insane  delusions  at  the  time  she  made  her  will, 
or  was  then  wanting  in  testamentary  capacity.  Everything  said 
or  done  by  her  is  quite  consistent  with  mental  health  in  a  person 
of  her  pecnliar  oiganization  and  temperament. 

In  its  leading  featm^  and  the  facts  relied  on  to  prove  in- 
sane delnsion  and  chronic  tmsonndness  of  mind,  the  case  is  very 
much  like  that  of  Chafin,  32  Wis.  558.  Indeed,  Chafin's  life 
and  condnct  were  more  marked  by  the  exhibition  of  wild  va- 
garies, absurd  opinions  and  foolish  saspicions,  and  a  bitter  dis- 
like of  those  who  sbonld  naturally  have  been  the  objects  both 
of  his  affection  and  bounty,  than  anything  we  find  in  the  life 
and  condnct  of  Mrs.  Blakely.  Yet  it  was  held  that  all  these 
mental  pecnliaritiea  and  eccentricities  of  character  and  condnct 
on  die  part  of  the  testator  were  entirely  consistent  with  the 
condition  of  sanity.  The  mimg  of  the  Circuit  Court  in  this 
case  in  respect  to  testamentary  capacity,  and  as  to  what  is 
proof  of  insane  delusion,  cannot  be  affirmed  without  overruling 
that  decisioii.  In  the  Chqfin  Case,  also,  that  which  distin- 
guishes insane  delusion  from  mere  caprice  and  eccentricity  of 
character,  is  clearly  pointed  out,  and  the  remarks  of  Mr.  Justice 
Lyon  on  that  subject  are  directly  applicable  to  the  testimony 
before  us. 

What  constitutes  a  sound  mind,  within  the  meaning  of  the 
statute,  or  what  degree  of  mental  power  the  testator  should 
possess  in  order  to  make  a  valid  will,  was  a  question  incidentally 
considered  or  directly  passed  upon  in  Jlold&n.  v.  Meadows,  31 
Wis.  284 ;  the  Ohafin.  Case,  tupra  ;  and  Burnham  v.  Mitchell, 
34  Wis.  117;  and  need  not  be  dwelt  upon  now.  It  is  sufficient 
to  say,  that  the  rule  laid  down  on  this  subject  by  Judge  Davies, 
in  Ddajidd  v.  Pariah,  25  N,  T.  29,  was  adopted,  which  is,  in 
substance,  that  it  is  essential  the  testator  should  have  suffi- 
cient capacity  to  comprehend  the  nature  of  the  act  and  its 
I,  and  should  perfectly  understand  the  extent  of  his  prop- 
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(9^7  of  which  he  u  dispoeing,  and  his  rel&tion  to  all  pereona  who 
have  claimfi  upon  his  boimty. 

The  teBtatrbc  aeems  to  have  possessed  this  degree  of  mental 
power  and  onderstanding,  and  the  evidence  does  not  justify  the 
conclnsioQ  that  her  mind  was  onder  the  inflnence  of  anj  insane 
delofiion  which  would  perrert  or  distm^b  its  faculties  in  making 
a  tefitamentary  disposition  of  her  estate.  The  evidence  farther 
satisfactorily  shows,  that  the  disposition  which  she  did  make  of 
her  property  was  in  entire  harmony  with  her  frequently  de- 
clared purpose.  She  had  often  said  that  she  intended  to  give 
her  property  to  some  religions  or  benevolent  institation.  The 
evidence  does  not  inform  us  of  the  value  of  her  estate,  though 
it  was  stated  by  counsel,  on  the  argument,  as  we  remember,  that 
it  would  amount  to  about  $6,000.  By  the  will  she  gave  her 
husband  $250,  which  she  states  she  let  him  have  about  six  years 
before,  and  which  he  was  to  repay  with  ten  per  cent,  interest ; 
and  the  rest  of  her  property  she  gave  to  the  Home  for  the 
Friendless  in  the  city  of  New  York,  to  the  American  Tract 
Society,  and  to  the  American  Bible  Society  —the  great  bulk  of 
her  property  being  given  to  the  latter  inetitution.  Now,  how 
can  we  say,  looking  at  the  will  alone,  that  this  was  not  a  suit- 
able and  perfectly  proper  disposition  for  her  to  make  of  her 
property  under  the  circumstances  i  It  must  be  borne  in  mind 
that  the  law  allows  a  person  of  sufficient  capacity  and  requisite 
age  "to  do  as  he  will  with  his  own."  The  courts  have  no  right 
to  control  the  exercise  of  this  power  because  the  disposition 
made  does  not  seem  just  and  natural.  The  testatrix  had  said  to 
more  than  one  witness  that  she  was  under  no  obligations  to  her 
relatives ;  that  they  had  never  helped  her,  or  that  Uiey  were  well 
enough  off ;  and  that  she  would  not  leave  her  husband  anything, 
because  he  had  not  treated  her  as  he  should,  and  had  misrepre- 
sented things  to  her  before  marriage.  She  had  apparently  f uUy 
meditated  upon  the  subject,  and  this  was  the  disposition  whidi 
she  was  resolved  to  make  of  her  estate. 

There  is  one,  and  it  seems  to  us  very  unimportant  matter, 
which  was  considerably  commented  on  by  the  counsel  for  the 
contestant,  and  which  perhaps  requires  a  passing  word.  Mr. 
Conlan,  who  drew  tiie  will  ae  dictated  by  Mrs.  Blakely,  testified 


i  by  Google 


WILL  OF  BLAKELY.  201 

that  she  asked  him  on  that  occa^ou  a  good  many  qaestioBSj  and 
wanted  to  know  whether  he  did  not  think  "  it  would  be  a  good 
thing  to  give  her  money  to  the  Bible  Society,  because  there 
were  a  good  many  people  who  had  no  Bibles,  saying  she  did  . 
not  believe  in  the  Bible  herself."  It  is  said  that  it  is  strong  evi- 
dence of  an  nnsoand  mind,  that  she  should  leave  her  property 
for  the  dieaemination  of  the  Bible,  which  she  did  not  believe 
in.  This  might  be  so,  could  we  rely  on  the  correctness  of  this 
statement  of  the  witness.  Bat  we  have  no  donbt  that  he  mis- 
represented the  meaning  of  the  testatrix.  Her  whole  life,  so 
far  as  we  know  anything  abont  it,  contradicts  and  disproves  the 
statement.  She  was  a  member  of  the  Presbyterian  church,  fre- 
qnently  attended  divine  worship,  and  was  familiar  with  the 
Bible,  as  the  little  incident  related  by  Mrs,  Fanny  Morris,  abont 
helping  Mr.  Blakely  and  the  witness's  mother  recall  an  unfa- 
miliar Bible  name,  amply  shows. 

Much  reliance  is  placed  upon  the  medical  testimony  offered 
on  the  trial  by  the  counsel  for  contestant.  Dr.  Bamett  was 
sworn  on  the  part  6f  the  proponent,  and  teatided  that  he  at- 
tended professionally  on  Mrs.  Blakely  in  1873,  1874  and  1875, 
and  that  in  these  visits  he  discovered  nothing  in  her  which 
would  incapacitate  her  for  business  j  that  he  saw  no  signs  of 
insanity,  nor  any  evidence  of  delnsion.  After  the  paralytic 
stroke  in  December,  1875,  he  discovered  very  great  mental  en- 
feeblement,  so  much  so  as  to  be  unsoundness  or  insanity  of  the 
peculiar  type  called  dementia,  in  some  degree.  He  saw  her  in 
February,  1876,  but  recollects  no  particulars  of  that  visit,  and 
saye  nothing  about  her  mental  condition  at  that  time.  He 
closed  his  testimony  by  saying  that  he  should  not  consider  her 
as  being  in  a  proper  condition  of  mind  to  attend  to  business  in 
the  spring  of  1876.  Dr.  Hunt,  a  witness  on  the  same  side,  saw 
Mrs.  Blakely  several  times  in  the  summer  of  1876,  when  she 
was  with  her  friends  in  Iowa,  three  times  professionally.  He 
says  she  acted  like  an  old  person  who  had  become  weak  and 
clUldifih,  but  showed  no  indications  of  insanity,  and  that  he  did 
not  have  a  suspicion  that  she  was  insane.  Dr.  Kussell,  also  a 
witness  for  the  proponent  as  a  medical  expert,  gave  a  descrip- 
tion of  the  characteristics  of  dementia.    He  says  that  from  its 
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GommeiicemeDt  it  diminislies  and  gradually  weakens  the  powers 
of  the  intellect.  Some  things  which  appeared  annatnral  and 
strange  in  the  conduct  of  Mrs.  Blakelj,  he  thought  might  be 
the  result  of  nerroas  excitement  or  transient  delnsion,  and 
might  attend  sanity.  Dr.  Kempster,  the  enperintendent  of 
the  Northern  Hospital  for  the  Insane,  was  sworn  for  the  con- 
testant. He  states  that  he  examined  Krs.  Blakely  when  she 
was  first  brought  to  the  hospital,  in  September,  1876,  and  saw 
her  frequently  afterwards.  He  says  she  was  a  diseased  person 
when  he  firat  saw  her,  and  was  insane ;  that  her  type  of  insan- 
ity was  dementia,  usually  a  chronic  disease ;  that  she  was  in  an 
advanced  stage  of  the  disease  when  she  came  to  the  hospital. 
At  this  time  she  expressed  fear  of  personal  violence ;  that 
people  would  take  advantage  of  her,  and  that  she  would  receive 
bodily  harm  from  some  indefinite  source.  This  is  the  first  time 
that  we  learn  that  she  was  under  any  such  delusion,  and  it  must 
have  come  upon  her  at  a  recent  period,  or  other  witnesses 
would  have  spoken  of  it.  The  doctor  does  not  believe  in  any 
such  thing  as  partial  insanity.  He  gave*  it  as  his  opinion  that 
Mrs.  Blakely  must  have  been  of  an  ufiBound  mind  in  April, 
1876.  Indeed,  the  doctor  seemed  to  think  that  dementia,  in 
its  first  stages,  necessarily  disqualifies  a  person  from  transacting 
business,  and  that,  as  early  as  1873,  the  testatrix  had  not  saffi- 
cient  strength  or  vigor  of  intellect  to  make  a  valid  deed.  This, 
in  short,  is  the  substance  of  the  medical  testimony;  and  it 
must  be  apparent  that  it  does  not  afford  a  very  safe  and  satis- 
factoiy  guide  to  a  decision  of  the  question  at  issue.  Taken  al- 
together, it  leaves  the  mind  in  great  doubt  and  perplexity  as  to 
the  real  mental  condition  of  the  testatrix  before  and  at  the  time 
she  executed  the  will. 

Dr.  Kempster  is  certainly  a  high  authority  on  the  nature  of 
the  disease  of  insanity.  He  has  made  the  disease  a  special 
study  for  years,  and  has  been  largely  engaged  for  a  long  time 
in  the  treatment  of  the  insane.  Yet  the  rule  he  lays  down  in 
regard  to  insanity  would  be  a  dangerous  one  to  apply  in  the 
business  transactions  of  life.  He  thinks  the  testatrix  was  in- 
capable of  making  a  contract  as  early  as  1873 ;  yet  at  this  time, 
and  for  more  than  two  years  afterwjffds,  her  family  physician, 
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who  visited  her  many  times,  saw  no  indications  of  tinsoaiidDesa 
of  mind,  no  weakness  of  her  intellectual  powers,  and  no  mental 
disorder.  She  attended  to  her  own  afEairs  then  and  afterwards 
in  an  intelligent  manner,  and  wrote  the  letters  to  which  we  have 
already  referred.  It  is  very  obvions  that  there  is  a  great  diver- 
gence in  medical  and  jndici^  opinion  in  regard  to  the  effects  of 
insanity  npon  the  mind,  donbtless  owing  to  the  different  stand- 
points from  which  the  aabject  is  considered.  In  the  Pariah 
Will  Cote,  25  N.  T.  115,  Jndge  Selden  allndes  to  this  in  the 
following  language :  "  If  a  medical  witness  comes  to  the  con- 
clusion, from  the  mental  manifestations  of  an  individual,  that 
his  mind  is  disordered,  that  he  is  insane  or  imbecile,  and  from 
this  infers  that  his  brain  is  diseased,  and  then  tells  os  that  this 
disease  of  the  brain  must  necessarily  destroy  the  intellectual 
powers,  we  have  gained  nothing  whatever  from  medical 
science;  we  have  simply  reasoned  in  a  circle.  We  have  ar- 
rived at  the  end  of  the  inquiry  as  to  mental  capacity  before 
touching  npon  the  connection  between  the  mind  and  the  brain, 
which  connection  alone  brings  the  question  within  the  scope  of 
that  science.  Physicians  are  not  necessarily  metaphysicianB. 
Their  science  relates  to  the  physical  man,  and  to  his  moral  and 
mental  condition  only  as  connected  with  hie  physicaL  Their 
opinions,  therefore,  can  be  considered  as  properly  scientific 
only  to  the  extent  in  which  this  connection  is  involved.  So  far, 
then,  as  the  medical  opinions  in  this  case  bear  upon  the  degree 
of  cerebral  disease  indicated  by  the  apoplexy,  the  paralysis,  the 
loss  of  speech,  the  convulsions  and  other  physical  symptoms, 
they  are  to  be  regarded  as  the  opinions  of  experts.  But  in  so 
far  as  they  rest  upon  the  evideuce  going  to  show  a  want  of  intel- 
lect directly,  and  not  merely  as  the  result  of  disease  of  the  brain, 
they  derive  very  little,  if  any  additional  force  from  the  profes- 
sional education  of  the  witnesses." 

Judge  Ckwley  makes  some  very  sensible  and  discriminating 
remarks  as  to  the  value  of  medical  expert  testimony,  and  the 
weight  to  be  given  to  it  in  this  class  of  cases,  in  Frmer  v.  Jen- 
niaon,  a  case  recently  decided  by  the  Supreme  Court  of  Mich- 
igan (see  the  Northwestern  Eeporter,  January  10, 1880,  p.  595). 
He  says :  "  But  it  would  be  in  a  high  degree  dangerous,  as  well 


i  by  Google 


294  AMERICAN  PROBATE  REP0BT8. 

as  tmJDst,  to  deprive  a  man  of  the  control  of  hie  property  as 
800Q  as  the  indications  of  mental  disease  appear,  notwithstand- 
ing he  may  Btill  be  managing  it  with  propriety  and  judgment. 
For  legal  pnrpoees,  incapacity,  either  criminal  or  civil,  must  be 
judged  of  by  manifeetatiom  in  condnct  and  language.  The  cir- 
cumstances and  symptoms  of  mental  disorder  may  aid  in  undei^ 
standing  the  manifestations  Bnbsequently  appearing,  but  they 
can  have  little  further  value.  The  expert  can  never  be  put  in 
the  place  of  the  jniy,  and  be  allowed  to  decide  the  case  on  his 
opinion  of  what  was  naturally  to  be  looked  for  in  the  mental 
history  of  a  person  shown  to  have  had  peculiar  surronndings 
and  a  peculiar  experience."  And  the  learned  judge  adds  this 
pertinent  and  weighty  observation,  which  it  is  well  to  bear  in 
mind,  namely,  that  "  there  is  no  doubt  that  the  law  of  insanity 
is  in  danger  of  falling  into  contempt  in  testamentary  cases  as 
well  aa  in  criminal,  and  very  largely  because  the  examination  of 
experts  is  conducted  under  an  apparent  belief  that  the  slightest 
tunt  of  mental  disorder  destroys  capacity,  even  though  the  con- 
duet  has  apparently  never  been  affected  by  it."  The  Eraser 
Case  is  instructive,  and  has  a  direct  bearing  upon  some  of  the 
(jnestions  we  are  considering.  There  the  testator  was  83  years 
of  age  when  he  made  his  will,  dated  May  17, 1877,  and,  as  we 
infer  from  the  question  put  to  a  medical  expert,  became  a  rav- 
ing maniac  in  a  few  weeks  after,  dying  August  2d  following. 
The  medical  witness  had  stated,  on  a  supposed  case,  that  the  tea- 
tator  was  not  in  a  sound  mind  when  he  executed  his  will ;  but 
the  will  was  sustained  by  the  court. 

Kow  Dr.  Eempster  testified  that,  in  his  opinion,  there  was 
no  such  thing  as  partial  insanity ;  that  a  man  was  either  sane  or 
insane.  This  may  be  tnie,  considered  in  the  light  of  medical 
science,  but  it  is  not  true  in  the  law,  as  is  apparent  from  the 
decisions  of  some  of  the  most  eminent  and  distingnished  jurists 
who  have  adorned  the  bench  in  this  country  and  in  England. 
For  the  testamentary  dispositions  of  monomaniacs  have  often 
been  sustained  in  spite  of  their  mental  disorder,  where  the  in- 
sane delusion  did  not  influence  the  mind  of  the  testator  in  dis- 
posing of  his  property,  or  in  bringing  about  such  a  disposition 
as  would  not  have  been  made  if  his  mind  had  been  sound. 


i  by  Google 


DiSAUaaUBB  T.  LYONS.  295 

We  hare  not  time  to  notice  all  the  items  of  evidence  relied 
on  by  the  cotmsel  for  the  contestant  to  show  that  the  testatrix 
was  of  nnsoiind  mind  when  she  made  her  will.  We  havB  al- 
Inded  to  so  much  of  the  evidence  as  we  deemed  most  important 
and  material,  bearing  on  the  question  of  insanitj;  and,  as 
already  indicated,  our  conclusion  upon  the  evidence  is,  that 
the  testatrix  was  laboring  lutder  no  insane  delusion  when  she 
executed  the  will,  nor  were  her  mental  powen  so  feeble  that 
she  was  then  wanting  in  testamentary  capacity,  within  the 
.fitatate. 

It  follows  from  these  views,  that  the  judgment  of  the  Cir- 
cuit Conrt  must  be  reversed,  and  the  cause  be  remanded  to  that 
•court,  with  directions  to  affirm  the  order  of  the  County  Court 
admitting  the  will  to  probate. 

So  ordered. 


DeSausbuee  m.  Ltonb. 

[B  RtchardBoii  [S.  C).  4S2.] 

Exzounos  OF  tower  bt  past  or  exsoutoss. 

TeMator  dcTiied  ceruin  ie*l  estate  to  six  peiMm  by  nunc,  iftenrards  designat- 
ing them  execnton,  in  trust  to  sell  the  same  on  such  conditioni  as  the;  sair  fit, 
and  invest  the  proceeds.  Only  three  of  the  exccuton  qualified.  ffeU,  that 
they  had  full  anthority  to  execute  the  power. 

AonoN  by  Wihuot  G.  DeSauseure  and  others,  as  executors 
■of  Etienne  Foincignon,  against  Thomas  J.  Lyons  for  specific 
performance  of  a  contract  for  the  sale  of  a  lot  of  land  in  the 
•aty  of  Charleston. 

On  the  28th  of  February,  1873,  the  plaintifEs,  as  executors  as 
aforesaid,  agreed  with  the  defendant  to  sell  to  him  the  said  lot  of 
land  at  a  certain  price.  The  defendant  refused  to  accept  the  ti- 
tle which  plaintiffs  offered,  on  the  ground  of  an  alleged  defect 
therein.  It  appear^  that  the  plaintifis  claimed  under  Mrs.  Bede- 
lia  L.  Touhey,  who  held  under  a  deed  of  conveyance  from  Mary 
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E.  UrBola  Schmidt,  Maiy  Selina  Arnold  and  Daniel  "Webster 
Schmidt,  as  heirs  of  Dr.  J,  W.  Schmidt,  the  elder,  and  by  Am- 
broee  C.  Eingeland,  Comelina  £.  Sutton  and  Ella  D.  Schmidt 
(now  Gtoodrich)  and  her  hnaband,  Frank  Goodrich,  ezecators- 
and  execatrixes  of  the  last  will  and  testament  of  J.  W.  Schmidt, 
the  younger,  and  the  only  objection  made  by  the  defendant  wasr 
that  the  conveyance  to  Mm.  Toohey  was  not  a  valid  execution 
by  the  three  execntore  of  J.  W.  Schmidt,  the  yonnger,  of  the 
power  contained  in  his  last  will  and  testament.  The  facta  as  to 
that  matter  were,  that  J,  W.  Schmidt,  the  yoonger,  was  the 
owner  at  the  time  of  Ms  death  of  one  nndivided  fonrth  part  of 
the  lot  in  qnestion,  and  that  he  died  in  Kew  Tork,  on  the 
day  of  ,  1860,  leavijig  a  last  will  and  tes- 

tament, which  provided,  inter  alia,  as  follows : 

"  Sixih.  All  the  rest,  residue  and  remainder  of  my  estate, 
real  and  personal,  wherever  the  same  may  be,  and  of  whatsoever 
nature  and  kind,  which  I  may  possess  or  be  in  any  way  entitled 
to  at  the  time  of  my  decease,  I  give,  devise  and  bequeath  unto 
my  friends  Ambrose  C.  Kingeland,  of  New  York,  merchant ; 
ComeUuB  K.  Sutton,  of  the  same  place,  merchant ;  Edmund  S. 
Hamilton,  of  the  same  place,  merchant ;  my  sister,  Ureula 
Schmidt ;  my  wife,  Mary  Elizabeth  Schmidt,  and  my  daughter, 
EUa  D,  Schmidt,  my  executors  and  execntrix,  as  hereinafter 
named,  and  to  the  survivors  and  survivor  of  them,  upon  this- 
special  trust  and  confidence,  nevertheless, — that  is  to  say,  that 
they,  my  said  trustees,  or  the  survivors  or  survivor  of  them,  do, 
and  shall,  at  such  time  or  times  after  my  decease,  as  they  shall 
think  advantageous  to  my  estate,  sell  and  dispose  of,  on  such 
terms  and  conditions  as  they  may  think  fit,  all  of  snch  real  and 
personal  estate,  and  call  in  and  receive  all  such  debts,  snm  or 
sums  of  money,  as  shall  be  due  or  owing  unto  me  at  the  time  of 
my  death,  and  apply  the  proceeds  thereof  (and  o^  the  rents, 
isenes  and  profits  of  said  real  estate,  until  sold  and  disposed  of 
as  aforesaid)  as  hereinafter  mentioned, — that  is  to  say,  to  invest 
thereout  and  keep  invested,  upon  bond  and  mortgage  of  real  es- 
tate in  the  city  or  State  of  New  York  (said  mortgages  not  to 
exceed  in  amount  two-thirds  of  the  value  ot  said  real  estate),  a 
sum  of  money  sufficient  to  prodnce  an  annual  interest  or  income 
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of  seven  handred  and  fifty  dollars,  and  apply  the  said  interest 
or  income  to  the  use  of  my  said  wife,  Mary  E.  Schmidt,  daring- 
her  natural  life,  in  aatisfaction  of  the  above  mentioned  annuity 
in  her  favor,  and  npon  the  further  trost,  after  the  decease  of  my 
said  wife,  to  pay  and  apply  the  said  principal  som  in  the  same 
manner  aa  the  rest,  residue  and  remainder  of  my  estate,  aa  here- 
inafter directed  to  be  paid  and  applied,  it  being  my  vill  and 
intention  that  said  principal  sum,  after  the  decease  of  my  said 
wif^  shall  go  into  and  form  part  of  said  rest,  residue  and  re- 
minder of  my  estate." 

The  sixteenth  clause  of  the  will  was  as  follows : 
"  Sixteenth.  And  lastly,  I  hereby  nominate,  constitute  and 
appoint  my  said  trustees,  the  said  Ambrose  C.  Kingsland,  Cor- 
nelius K.  Sutton  and  Edmund  S.  Hamilton,  executors,  and  Uis 
sula  Schmidt,  Kary  Elizabeth  Schmidt  and  Ella  P.  Schmidt, 
executrixes  of  this  my  last  will  and  testament." 

The  original  will  was  admitted  to  probate  in  !Kew  York,  and 
a  copy  thereof  afterwards  (in  May,  1860)  proved  in  the  Court 
of  Ordinary  for  Charleston  county.  South  Carolina- 
Three  only  of  the  six  persons  named  as  execators  by  the  six- 
teenth clause  of  the  will,  qualified  as  execators  in  this  State. 

The  lot  of  land  belonged  originally  to  John  W.  Schmidt, 
the  elder,  who  devised  one  nndivided  fourth  part  thereof  to- 
John  W.  Schmidt,  the  younger.  After  the  death  of  John  "W. 
Schmidt,  the  younger,  bis  three  executors  who  had  qualified  in 
South  Carolina,  and  the  heirs  of  John  W.  Schmidt,  the  elder, 
conveyed  the  lot  in  question  to  Mrs.  Touhey,  through  whom  the- 
plaintiffs  derived  their  title. 

His  Honor,  the  Circuit  Judge,  held  that  the  power  contained 
in  the  will  of  John  W.  Schmidt,  the  younger,  had  been  well 
executed  by  the  conveyance  to  Mrs.  Touhey,  and  he  made  a  de- 
cree for  specific  performance  of  the  contract. 
The  defendant  appealed. 

Simrnis  <&  Simons,  for  appellants. 

DeSaussuref  contra. 

Wn-LABD,  0.  J.  The  decree  directe  the  specific  performance 
of  a  contract  for  the  sale  of  land.    The  question  is  aa  to  the  snf- 
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-ficienc;'  of  the  vendor'B  title.  This  title  is  derived  under  the 
alleged  execation  of  a  power  to  sell  lands  contained  in  the  will 
■of  Dr.  J.  W.  Schmidt,  who  resided  in  New  York  at  the  time  of 
making  his  will,  and  at  his  decease  the  will  was  proTed  in  that 
State  and  eobseqoentl;  proved  in  Charleston.  Part  only  of  the 
persona  named  as  executors  qualified  in  this  State.  The  power 
was  executed  hj  the  qnalif  jing  ezecntorB  alone,  and  the  qae^ 
tioD  ie  whether  it  was  well  executed. 

The  principal  queetion  is  whether  the  power  was  to  ei&iu- 
tors  as  snch.  It  is  contended,  that  it  is  either  a  peraonal  confi- 
dence in  the  persons  named,  or  a  power  to  trustees  as  audi,  and, 
■therefore,  does  not  follow  tlie  office  of  executor  bo  as  to  he  capa- 
ble of  being  exercised  by  qnaUfying  execntors  without  uniting 
others  named  but  not  qualifying. 

The  will,  after  making  certain  specific  devises  and  bequests, 
devises  "  all  the  rest,  residue  and  remainder  of  my  estate,  real 
«nd  personal,"  to  "  my  friends  Ambrose  C.  Kingsland,  of  New 
York,  merchant ;  Cornelius  K.  Sutton,  of  the  same  place,  mer- 
-chant ;  Edmund  8.  Hamilton,  of  the  same  place,  merchant ;  my 
sister,  Urenla  Schmidt ;  my  wife,  Mary  Elizabeth  Schmidt,  and 
my  daughter,  EUa  D.  Schmidt,  my  executors  and  executrix  aa 
hereinafter  named,  and  to  the  survivors  and  survivor  of  tbem, 
upon  this  special  trust  and  confidence,  nevertheless, — that  is  to 
say,  that  they,  my  said  trustees,  or  the  surrivora  or  survivor  of 
them,  do  and  shall,  at  such  time  or  times  after  my  decease  as 
they  think  advant^eous  to  my  estate,  eell  and  diepoee  of,  on 
gu(^  terms  and  conditions  as  they  may  think  fit,  all  of  anch  real 
And  personal  estate,  and  call  in  and  secure  all  such  debts,  sum 
or  sums  of  money,  as  shall  be  due  or  owing  unto  me  at  the  time 
of  my  death,  and  apply  the  proceeds  thereof  (and  the  rents, 
issues  and  profits  of  my  real  estate  until  sold  and  disposed  of  as 
Aforesaid)  as  hereinafter  mentioned, — ^that  is  to  say,  to  invest 
thereout  and  keep  invested,  upon  bond  and  mortgage  of  real 
■estate,"  &c.  The  income  derived  from  snch  inveetment,  and, 
rfinaUy,  the  corpus  itself,  is  disposed  of  by  various  legacies  that 
need  not  be  particularly  considered.  In  a  latter  part  of  the  will 
-the  persons  named  above  were  nominated  as  executors  and  ex- 
«catrixes.    The  object  of  the  will  was  to  mix  together  realty 
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and  pcraonaltjr  in  a  (Munmon  fund,  out  of  which  the  Tarions  pur- 
poses of  the  will  were  to  be  Baiisfied.  The  power  iu  question 
in  termfi  embracer  the  collection  and  conversion  of  the  personal 
assets  as  well  as  the  conTereion  of  the  land  into  money.  It  di- 
rected the  sale  of  lands  and  the  investment  of  the  proceeds 
of  snch  sale,  and  the  change  of  snch  investments  from  time 
to  time. 

The  power  to  sell  the  realty  ia  intimately  and  inseparably 
connected  with  that  to  caU  in,  convert  and  apply  the  personal 
assets,  as  well  by  the  t^ms  ased  as  by  the  devotion  of  the  nnit- 
ed  proceeds  to  one  common  object,  namely,  the  creation  of  a 
single  fnnd  to  satisfy  all  the  objects  of  the  will,  including  that 
of  paying  debts.  Although  the  direction  to  pay  debts  is  in  a 
separate  and  distinct  cUnse  from  that  creating  the  powers 
over  real^  and  personalty,  yet  the  fund  out  of  which  they  are 
■  to  be  paid  is  the  direct  subject  of  the  clauses  creating  these 
powers.  Again,  although  the  ezecntors,  as  snch,  are  nominated 
in  a  clanse  distinct  and  separate  from  that  conferring  the  powers 
to  sell  realty  and  personalty,  yet  their  duties  as  executors  are 
the  subject  of  the  clauses  creating  these  powers,  as  well  as  the 
creation  and  mode  of  disposition  of  the  means  of  performing 
such  duties. 

A  stronger  case  for  holding  that  the  testator,  in  giving  an- 
thori^  to  convert  the  realty  into  money,  was  consciously  deal- 
ing with  the  powers  and  duties  of  the  executors,  as  such,  can 
hudly  be  conceived.  It  will  not  be  necessaiy  to  go  beyond  this 
view  and  examine  the  nature  of  the  dnties  cast  upon  the  persons 
named  as  executors,  as  it  regards  the  investment  of  the  fnnd 
created  and  the  administration  of  snch  investments,  for  the 
present  case  calls  in  question  merely  the  power  to  sell  the  prop- 
erty of  the  testator  devised  to  the  persons  named  as  executors. 
But  if  that  qneation  required  solntion,  it  would  be  found  in  the 
fact  that  the  personal  assets  as  well  as  the  proceeds  of  the  realty 
entered  into  that  common  trust  fond,  and  as  the  personal  assets 
must  be  realized  by  the  execntore,  as  such,  and  no  -aathority  is 
'  conferred  on  executors,  as  snch,  to  transfer  snch  assets  to  othen 
for  investment,  on  the  supposition  that  the  tmsts  might  come 
into  different  hands  than  those  of  the  executors,  it  is  clear  that 
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it  IB  neceBB&ry  to  hold  the  tmats  as  incident  of  the  office  of  ex- 
ecutor in  order  to  carry  oat  the  purposes  of  the  will. 

The  argument  against  this  view  is  derived  from  particular 
expreesions  in  the  will,  supposed  to  indicate  an  intent  that  the 
persons  named,  both  as  trustees  and  executors,  shall,  as  to  sell- 
ing the  realty,  exercise  the  office  conferred  by  the  former  title 
and  not  by  the  latter.  In  other  words,  that  the  office  of  trustee 
must  be  regarded  as  independent  of  and  distinct  from  that  of 
executor,  and  the  power  to  sell  the  realty  must  be  referred  to 
that  character.  Such  expressions  must  be  clear  from  donbt,  and 
convey  an  unmistakable  intent  in  order  to  give  rise  to  a  conclu- 
sion obviously  inconsistent  with  the  general  objects  and  contra- 
dictory of  the  general  sense  of  the  will.  The  fact  that  the  per- 
sons are  named  in  connection  with  the  expression  "  upon  this 
special  trust  and  confidence  "  is  of  little  importance.  The  office 
of  an  executor  is  a  special  truat  and  confidence,  in  the  sense 
clearly  intended  by  the  testator,  and  his  words  can  have  full 
force  consistently  with  the  idea  that  the  duties  imposed  were 
for  executors. 

Chancellor  Dunkin,  in  MaUet  v.  Smdth  (6  Rich.  Eq.  12), 
uses  the  words  "personal  trust  and  confidence  "  ae  indicating 
an  intention  to  place  powers  conferred  by  a  will  on  higher 
ground  than  that  of  the  ordinary  duties  of  executors.  The 
word  "  personal "  there  derived  particular  significance  from  the 
fact  that  the  power  granted  in  that  case  was  to  revoke  a  l^acy 
on  certain  contingencies.  As  the  subject  in  question,  namely, 
revocation  of  legacies,  as  for  forfeiture,  was,  in  itself,  apart  from 
the  ordinary  duties  of  executors,  describing  it  as  a  personal  trust 
and  confidence,  clearly  indicated  that  the  testator  did  not  intend 
to  attach  it  to  the  office  at  lai^.  In  the  present  case  the  special 
trust  and  confidence  is  not  declared  to  be  "  personal,"  and  the 
subject-matter  is  clearly,  in  part,  within  the  office  of  executor, 
and  in  all  respects  consistent  with  it. 

The  mere  fact  that  the  persons  named  are  in  one  place  called 
executors  and  another  trustees,  is,  in  itself,  indecisive,  and,  as 
such,  must  yield  to  the  manifest  intent  of  the  testator.  The 
law  wisely  relieves  a  testator  from  drawing  nice  distinctions  as 
to  the  classification  of  official  powers  at  a  time  when  his  mind 


i  by  Google 


DeSATTSSURE  t.  LYONS.  801 

is  fttlly  occupied  with  the  expression  of  hie  desires  and  pnr- 
poees,  effectnating  those  purposes,  if  admissible,  by  appropri- 
ate means. 

It  is  clear  that  the  two  offices  cannot  have  separate  and  in- 
dependent existence,  for  in  that  case  the  purpose  of  a  single 
fnnd  and  single  administration,  so  clearly  conveyed,  would  be 
defeated.  One  must,  therefore,  become  accessory  to  the  other 
and  follow  it  as  an  incident.  The  office  of  executor  cannot  be- 
come an  incident  to  that  of  trastee,  while  that  of  trustee  natu- 
rally and  conveniently  anites  itself  as  an  incident  to  that  of  ex- 
ecntor.  It  follows  that  the  trusteeship  in  the  present  case 
most  be  regarded  as  incident  to  the  office  of  exeoator,  and,  as 
we  shall  presently  see,  following  it  as  that  office  is  transmitted, 
by  operation  of  law. 

It  was  said  by  Lord  Abingdon,  C.  B.,  in  Forhea  v.  Peacock 
(11  Meee.  &  Wels.  680),  "  that  when  a  power  is  ^ven  to  sell 
property  for  the  purpose  of  either  paying  debts  or  legacies,  or 
of  converting  them  into  a  residnary  fund,  that  power  most  from 
its  natnre  belong  to  the  executors." 

That  {m>positioD  is  indisputable  and  directly  applicable  to 
the  power  onder  consideration,  which,  as  we  have  seen,  lies  at 
the  foundation  of  all  that  concerns  the  duties  of  executors.  It 
was  a  power  coupled  with  an  interest,  or,  perhaps,  more  aecn- 
rately  speaking,  a  power  in  tmst,  and  as  such  the  question  arises 
whether  it  followed  the  executorship  into  whosesoever  hands 
that  office  might  fall. 

Powers,  in  the  largest  sense  of  the  term,  enter  into  all  trans- 
actions through  which  rights  are  affected  in  their  nature  or  in- 
cidents ;  but  that  class  of  powers  that  involves  the  disposition 
of  interests  in  lands  has  received  especial  attention  in  the  adju- 
dicated cases,  and  has  been  the  subject  of  much  learned  inter- 
pretation. The  fundamental  principle  has  been  recognized, 
that  when  one  possessing  dominion  over  lands  delegates  author- 
ity to  others  to  act  in  his  name  or  interest  in  a  manner  that  pre- 
supposes the  right  of  dominion  to  give  validity  to  such  act,  the 
authority  is  to  be  exercised  in  the  manner  in  which  it  was  dele- 
gated, and  in  no  other.  And  this  principle  is  equally  applicable 
whether  such  power  is  to  be  exercised  under  instructions  from 
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the  grantor  of  tlie  power  or  at  the  discretion  of  the  one  in  whom 
the  power  enbsiBtg.  The  application  of  another  principle,  equal- 
ly fundamental,  has  enlarged  the  sphere  and  efficacy  of  anch 
powers,  and  that  is  that  an  accessory  shoiild  foUow  its  principal 
and  be  monlded  by  it.  Every  power  mnst  have  its  object,  as 
every  act,  to  be  rational,  most  have  its  appropriate  reason.  The 
object  in  view  is  necessarily  the  principal  and  the  power  the  ac- 
cessory, for  otherwise  it  would  be  to  declare  that  the  thing  done 
was  of  less  importance  than  the  mere  act  of  doing.  It  follows 
that  when  the  grantor  of  a  power  creates  a  right  in  a  third  party 
as  against  himself,  and  a  power  to  support  that  right,  anch  power 
is  no  longer  exercised  in  the  name  or  interest  of  its  creator,  bat 
in  the  interest  of  him  who  holds  snch  derived  right  The  right 
and  the  power  that  supports  it  may  meet  in  the  same  penon, 
and  in  that  case  it  is,  strictly  speaking,  a  power  coupled  with  an 
interest ;  or  the  right  may  reside  in  one  person  and  the  power 
in  another.  In  this  case,  while  the  power  is  still  coupled  with 
an  interest,  yet,  as  the  power  is  in  one  and  the  interest  in  anoth- 
er, the  former  holds  the  power  for  the  use  of  the  latter,  and  it 
may  accurately  be  called  a  power  in  troat,  or,  as  it  is  sometimes 
called,  a  power  coapled  with  an  interest  in  tmst. 

Powers  of  the  first  class,  exercised  wholly  in  the  name  or 
interest  of  the  creator,  are  designated  naked  powers,  and,  follow- 
ing the  principle  first  above  stated,  not  being  attached  to  any 
interest  by  which  they  can  be  moulded,  they  can  only  be  exer- 
cised in  the  manner  anthorized  by  their  creator.  And  so  the 
anthoritieB  hold,  franklin,  v.  Osgood,  i  John.  627,  by  Pratt, 
J. ;  Burger  v.  Bennett,  Caine's  Cases,  15,  by  Kent,  J. 

The  cases  that  will  be  presently  noticed,  fully  illustrate  the 
principle  upon  which  powers  attached  to  interests  take  their 
mould  from  the  character  of  such  interests.  It  would  follow 
that  when  such  powers  form  a  material  part  of  the  means  placed 
in  the  hands  of  executors,  by  their  testator,  for  canying  out  the 
provisions  of  his  will,  they  became  blended  with  their  duties 
and  attached  to  the  office  of  executor.  But  here  a  difficulty 
arose  from  the  nature  of  the  common  law,  which  looks  to  mat- 
ter of  form,  and  can,  unaided,  only  deal  with  the  substantial 
purposes  of  transactions  within  the  limits  of  form,  for  power  to 
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eonvert  realty  into  personalty  was  not  among  tlie  ordinary 
powers  of  ezecntoTB,  and  being  in  form,  when  granted  to  mor» 
than  one,  joint  powers,  their  legal  nature  eoald  not  imdergo  & 
change  in  that  respect.  As  it  regarded  the  ordinary  dnties  of 
the  executors,  joint  action  was  not  necessary,  and  snch  as  might 
qualify  posseesed  all  the  authority  conferred  upon  the  persons, 
named  for  that  purpose  by  the  will.  To  enable  the  power  to 
be  conveniently  moolded  in  the  office  of  executor,  the  etatnte 
of  21  Henry  YIH,  c.  4,  was  adopted,  conferring  each  powers 
upon  snch  executors  as  should  qualify  under  the  will,  although 
others  nominated  by  the  will  shonld  fail  to  qualify.  This  stat- 
ute waa  made  of  force  in  this  State.  2  Stat,  457 ;  SriUon  v. 
Lewis,  8  Rich.  Eq.  276  ;  Gen.  Stat.  469. 

As  will  be  seen  hereafter,  the  conrts  did  not  confine  them- 
selTee,  in  further  conforming  powers  of  that  class  to  the  object 
they  were  intended  to  secure,  to  the  mere  exposition  of  the 
statute  in  relation  to  the  cases  embraced  in  it,  but  acted  upon 
the  principle  that  was  fundamental  to  it.  Carrying  out  this- 
principle,  they  held  that  the  powera  to  convert  r^ty  passed  to 
and  could  be  exercised  by  the  survivors  of  several  qoalifying- 
execQtore.  This  nltimate  conclusion  fully  justifies  the  asser- 
tion that  the  legal  idea  of  the  nature  of  express  powers  sub- 
sisting in  the  hands  of  executors  for  the  conversion  of  realty 
into  personalty,  rests  on  the  fundamental  principle  of  mould- 
ing the  power  to  conform  to  the  nature  of  the  office  to  which  it 
is  attached. 

~We  will  now  look  at  some  of  the  numerous  cases  bearing  on 
the  subject: 

Cooke  T.  Oravford,  36  E.  C.  R.  91,  13  Sim.  Here  was  a. 
devise  to  three,  naming  them  trustees,  with  power  to  them  and 
their  survivors  to  sell,  at  their  discretion,  by  public  or  private 
sale.  One  alone  proved  the  will  and  entered  into  possession  of 
the  real  estate,  Shadwell,  Y.  C,  states  the  law  to  be  "that 
when  two  or  more  persons  are  appointed  trustees,  and  all  of 
them  except  one  renounce,  the  trust  may  be  executed  by  that 
one."  The  case  turned  upon  another  pomt,  not  material  to  be 
examined.  Nothing  appears  to  have  been  said  as  to  whether 
the  power  was  to  executors  as  such,  but  the  rule  was  laid  down 
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as  applicable  to  trustees.  To  that  the  statute  of  21  Hemy  YIII 
could  not  apply,  nor  was  there  any  difficnltj  in  the  application 
by  the  Conrt  of  Equity  of  the  principle  of  moalding  the  power 
to  its  sabBtantial  characteristics  in  the  case  of  tmstee  independ- 
ently of  the  statute. 

Adama  y.  Taunion,  5  Madd.  435.  Sir  J.  Leach,  Y.  S.,  lays 
down  the  same  rale  in  this  case,  except  that  in  Cooke  v.  Craw- 
J'vrd  renunciation  was  referred  to,  while  in  this  case  it  is  applied 
to  non-acceptance  merely. ' 

TUdefn.  v.  Hide,  1  E.  C.  B.  238, 2  Sim.  &  Stu.  Sir  J.  Leach, 
y.  S.,  said  :  "  Where  there  is  a  general  discretion  to  sell,  bat  it 
is  not  stated  by  whom  the  sale  is  to  be  made,  then,  if  the  pro- 
duce of  the  Bale  is  to  be  applied  by  the  executors  in  the  execa- 
tion  of  their  office,  a  power  of  sale  will  be  implied  to  the  ezeo- 
ntors."  Such  implication  being  possible  in  equity,  with  greater 
facility  would  that  court  mould  an  express  power  created  by  the 
testator  for  that  very  purpose  to  sait  the  exigencies  of  the  ad- 
ministration. 

Bentham  t.  Wiltshire,  4  Madd.  44.  Here  the  same  general 
rule  was  stated  as  in  TUden  v.  Hide. 

Forbee  v.  Peacock,  11  Mee.  &  "W".  636.  In  this  case  there 
was  a  devise  to  testator's  wife  for  life,  with  power  to  sell  in  fee 
and  invest  for  the  general  purposes  of  the  will.  The  will  con- 
tained the  following  language :  "  I  appoint  my  dear  wife  to  be 
my  executor,  and  I  request  the  favor  of  my  good  friends,  John 
HoptoQ  Forbes,  of,  &c.,  and  Robert  Cooper,  of,  &c.,  will,  joint- 
ly with  my  aforesaid  dear  wife,  become  my  executrix  and 
trastecH  to  this  my  will"  Testator's  wife  and  Forbes  qualified, 
and  the  wife  died,  leaving  Forbes  sole  acting.  Cooper  had  died 
without  qualifying.  Forbes  sold  under  the  power  of  sale.  The 
question  of  the  sufficiency  of  Forbes's  aatbority  to  sell  was  sent 
from  Chancery  to  the  Exchequer,  and  it  was  there  held  that 
such  authority  was  sufficient.  Lord  Abinger,  C  B.,  with  whom 
Ouroey,  B.,  concurred,  placed  the  decision  of  the  case  on  the 
ground  that  it  was  a  power  to  executors  as  such,  and  as  such 
survived  to  the  sole  surviving  execator.  He  says :  "  It  appears 
to  me,  upon  the  authority  of  the  cases  cited  by  Mr.  Parker,  that 
where  a  power  is  given  to  sell  property  for  the  purpose  of  either 
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paying  debts  or  legacies,  or  of  converting  into  a  residuary  fond, 
that  power  miiBt  from  its  nature  belong  to  the  execators." 
Kolfe,  B.,  thonglit  that  it  waa  to  be  treated  aa  a  case  of  implied 
powers,  bnt  reached  the  same  conclusion  as  it  regarded  the  au- 
thority of  the  Bole  executor  to  sell. 

This  was  a  strong  ease  for  holding  that  the  power  was  pei^ 
sonal  in  the  wife,  acting  in  concert  with  designated  trustees, 
bat  the  majority  of  the  conrt  saw  no  difficulty  in  moulding  it 
to  conform  to  the  objects  which  were  purely  administrative  and 
for  the  estate  at  large.  It  shows  how  intimately  related  in  prin- 
ciple are  the  rules  for  moulding  express  powers  and  implying 
them  when  not  expressly  granted. 

Putnam  V.  Fifihxnr,  86  Maine,  523.  In  this  case  thwe  waa 
a  devise  to  three  persona  appointed  execators  in  trust ;  only  one 
of  the  three  qualified.  Shepley,  C.  J.,  held  that  "  when  an  es- 
tate, as  in  thie  will,  is  devised  to  executors  eo  nomine  in  trust, 
this  devise  is  made  to  the  official,  not  the  individual,  person,  and 
the  whole  trust  Tests  in  those  who  accept  it  and  become  execu- 
tors of  the  will."  He  also  holds  that  when  an  estate  is  so  de- 
vised, or  when  the  executors  have  by  the  will  a  .power  to  sell, 
coupled  with  an  interest  in  trust,  a  conveyance  by  survivors,  or 
by  those  who  alone  accept  the  trust,  will  be  good.  He  holds 
that  when  it  is  made  necessary  to  convert  the  realty  into  per- 
sonalty for  the  purposes  of  the  will,  the  executor  has  an  im- 
plied power  of  sale.  The  sufficiency  of  the  execution  of  the 
power  was  sustained. 

TreadiceU  v.  Cordis,  Gray,  341,  It  was  held  here,  that 
when  three  persons  were  made  both  executors  and  trustees  un- 
der a  will  making  settlement,  two  of  the  executors  qualifying 
could  exercise  the  powers  conferred  on  trustees  as  well  as  tJiose 
conferred  on  executors. 

Warden  v.  JHchard,  11  Gray,  277.  Shaw,  0.  J.,  says: 
"  When  the  power  to  sell  is  given  to  executors  as  incident  to 
the  execution  of  the  appropriate  duties  of  executors,  and  as  ex- 
ecutors, if  one  declines  the  other  may  execute."  This  conclu- 
sion is  not  referred  to  the  operation  of  any  statute  of  Massa- 
chnsetts  such  as  existed  in  England  and  this  State. 

JFranMin  v.  Osgood,  14  Johns.  527.  This  case  was  heard  in 
Vol-  I.— 30 
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the  court  for  the  correction  of  errors,  and  the  leading  opinion 
was  b^  Piatt,  J.  It  holds  tliat  the  particnlar  ezpresBions  grant- 
ing a  testamentaiy  power  miist  be  harmonized  with  the  object 
of  granting  the  power  as  gathered  from  the  will  at  huge.  It 
also  holdB  that  the  powers  granted  to  executors  for  the  pnipose 
of  administration  are  powers  coupled  with  an  interest,  and,  as 
BQch,  gnbsiat  in  the  hands  of  a  sDrviving  ezecntor.  The  doc- 
trine of  powers  is  very  fnUy  Ulostrated  in  this  case,  as  well 
as  in  the  opinion  of  Kent,  J.,  in  Bergen  t,  Bermeii,  Caine's 
Cases,  15. 

Mallet  V.  Smith,  6  Rich.  Eq.,  12.  No  question  of  a  power 
to  Bell  realty  was  before  the  court  in  this  ease.  The  qnestion 
was  whether  power  conferred  on  executors  to  revoke  l^i;aciee, 
when  the  object  of  that  power  was  to  prevent  the  I^atees  from 
disputing  certain  dispositions  made  for  slaves  in  contravention 
of  the  statutes,  could  be  ezerciBed  when  only  one  of  the  execu- 
tors named  qualified.  The  decidon  was  put  upon  the  ground 
that  such  authority  most  be  regarded  as  conferring  a  strictly 
pergonal  power,  and,  ae  such,  did  not  follow  or  conform  to  the 
office  of  executors.  That  case  was  clearly  one  to  which  the 
statute  did  not  extend. 

It  is  seen  from  the  foregoing  cases  that  the  propositionfi  al- 
ready advaooed  have  received  abundant  judicial  support.  It 
must  be  concluded  that  the  power  of  sale  in  the  present  case 
was  well  executed  by  the  executors  who  qualified  as  such  in  this 
State,  and  the  appeal  must  be  dismissed. 

MoIvER,  A.  J.,  and  TTt«»ii^.t.j  A.  J.,  concurred. 
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Massbt's  Appeal. 

[S8  PeDnsflTtnU  Stale,  410.] 
Lapsed  dkvisbs. — Hebiduabt  estatb. 

The  common  law  niles  applicable  to  lapsed  devises  and  bequests  are  in  force  in 
Pennsylvania,  and  property  affected  thereby  descends  to  the  heirs-at-lair,  and 
is  no  part  of  a  residuary  estate  created  by  the  testator's  will,  except  where  a 
special  intent  (o  the  conlraiy  is  apparent. 
The  act  of  April  8,  1833,  has  not  changed  these  roles  as  to  such  devises  or  be- 
On  APPEAL    from  the  Orphans  Conrt   of    Philadelphia 
county. 

Petition  by  the  perBonal  representative  of  two  of  testator's 
next  of  kin  to  review  an  anditor's  report  and  decree  thereon 
awarding  the  amonut  of  a  I&peed  legacy  to  the  reeiduary  lega- 
tees. 

Ifary  P.  Loxley,  deceased,  by  a  codicil  to  her  will,  dated 
Angnst  6,  1866,  amongst  other  things,  made  the  following  be- 
quest :  "I  do  hereby  give,  devise  and  bequeath  unto  said  John 
Yard,  Jr.,  and  Charles  Yard,  all  the  city  of  Philadelphia  loans 
of  every  description  now  standing  in  my  name,  amounting  in 
all  to  the  sum  of  $116,300,  or  the  eqoival^it  of  the  same  in 
money,  should  I  dispose  of  the  same  or  any  part  thereof  dur- 
ing my  lifetime ;  this  bequest  to  be  free  and  clear  of  all  collat- 
eral inheritance  tax." 

The  will  of  deceased  dated  in  February,  1860,  directed  her 
executors  to  convert  into  money  all  the  rest,  residae  and  re- 
mainder of  her  property  of  which  she  might  die  seized  or  pos- 
sessed,  and  to  divide  the  same  amongst  persons  therein  named. 
John  Yard,  Jr.,  died  before  the  testatrix.  The  auditor 
awarded  a  half  of  the  city  loan  to  the  residuary  legatees,  and 
his  report  was  confirmed  by  the  Orphans  Court. 

Zouw  V.  Massey,  John-  A,  Cla/rJc,  JoBeph  B.  Townaend 
and  George  W.  BiddU,  for  appellants. 

E.  L.  Perkins,  John  O,  Johnson,  Uselma  Smith  and  E. 
Spencer  Miller,  for  appellees. 
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Mr.  Justice  Woodvabd  delivered  the  opinion  of  the  coart. 
In  Pennsylvania,  throughout  its  history  as  a  province  and  a 
State,  the  rules  of  the  common  lav  regarding  the  devolution 
of  property  described  in  lapsed  devises  and  bequests  have  been 
accepted  as  in  full  force.  They  have  been  constantly  applied 
and  acted  on  by  the  courta  and  by  memberB  of  the  bar.  While 
there  have  been  indications  of  a  belief  in  the  minda  of  indi- 
vidnal  judges  in  some  recent  eases  that  the  act  of  the  8th  of 
April,  1833,  has  modified  them,  they  have  never  been  departed 
from  in  any  precedent  of  controlling  authority.  Under  these 
rules,  real  estate,  the  devise  of  which  had  lapsed,  has  been  al- 
ways held  to  descend  to  heirs-at-law,  and  to  form  no  part  of  a 
residuary  estate  created  by  a  testator's  will,  except  where  a 
special  intent  to  the  contrary  has  been  apparent.  This  princi- 
ple was  taken  for  granted  in  AUison  v.  Kurte,  2  Watts,  185, 
It  is  true  that  the  lapse  in  that  case  was  of  part  of  the  residue, 
but  Judge  Sergeant,  in  the  opinion,  did  not  advert  to  that  dis- 
tinction. On  the  other  hand,  personal  property,  where  a  legacy 
has  lapsed,  has  with  equal  uniformity  been  given  to  residuary 
legatees ;  Woolmer'a  Estate,  3  Whart.  477 ;  Nyee's  Estate,  5 
W.  &  S.  254.  In  Woolmer^B  Estate,  Judge  Kennedy  quoted 
the  remark  of  Sir  William  Grant,  in  Leake  v,  Robingon,  2 
Meriv.  892,  that  "  it  must  be  a  very  special  case,  indeed,  in 
which  there  can  be  at  once  a  residuary  clause  and  a  partial  in- 
testacy." 

Neither  the  integrity  nor  the  authority  of  these  rules  has  been 
impaired  by  the  exceptional  cases  that  from  time  to  time  have 
been  decided.  In  Pattersim  v.  SicaUtno.  8  Wright,  490,  where 
residuary  devisees  were  held  entitled  to  take  land,  the  names  of 
the  persons  designed  to  be  made  particular  deviaees  had  been 
omitted  in  the  draft  of  the  will  of  the  testatrix.  Blanks  left 
for  the  insertion  of  the  names  had  not  been  filled.  It  was 
purely  a  void,  and  not  a  lapsed  devise.  And  in  Neff^a  Appeal, 
2  P.  F.  Smith,  326,  where  both  personal  property  and  land 
were  decided  to  belong  to  the  next  of  kin,  the  lapsed  devise 
and  legacy  had  been  of  parts  of  the  residuary  estate,  and  thus 
came  wi^in  the  exception  stated  in  Leake  v.  Hohinaon,  of 
"  some  part  of  the  residue  itself  ill^ven." 
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From  some  expreesionB  in  the  opinion  in  Patterson  t. 
Swallow,  it  18  manifest  that  the  judge  who  delivered  it  be- 
lieved that  the  act  of  1833  had  destroyed  the  dietinctioii  be- 
tween real  and  personal  property,  and  that  land-  embraced  in  a 
lapsed  devise  should  go  to  residuary  devisees.  And  from  some 
expressions  in  the  opinion  in  Yard  v.  Murray,  6  Noiris,  113,  it 
might  be  inferred  that  it  was  the  design  of  the  court  to  declare 
not  only  that  the  distinction  was  obliterated,  but  the  result  of 
the  obliteratiou  had  been  to  cast  the  real  and  personal  estate 
alike  upon  the  iieirs-at-law.  But  in  each  of  those  eases,  the 
langoage  employed  in  entering  the  judgment  was  aside  from 
any  point  involved  or  ruled. 

In  the  consideration  of  Yard  v.  Murray,  after  the  argu- 
ment— and  it  was  carefully  and  deliberately  considered — there 
waa  hesitation  on  the  part  of  some  members  of  the  court  to 
affirm  the  judgment  of  ^e  Common  Pleas.  In  the  first  place, 
it  was  thought  that  the  language  of  the  residuary  claose  in 
Ifiw  Loxley's  will  was  exceptionally  comprehensive.  The  gift 
was  of  "  all  the  rest,  'residue  and  remainder  "  of  her  "  estate, 
real,  personal  and  mixed,"  of  which  she  should  "  die  seized, 
possessed  or  entitled  to."  The  opinion  of  the  court  upon  the 
effect  of  the  Statute  of  Wills  had  been  expressed  emphatically 
and  without  qualification  in  Patterson,  v.  Sioallovj,  and  there 
waa  an  inclination  to  accept  and  adopt  that  opinion,  especially 
as  no  case  of  binding  force  recognizing  the  contrary  doctrine 
had  been  decided  subsequently  to  the  enactment  of  the  statute. 
And  it  Vas  urged  that  in  this  State,  where  under  almost  all 
circumstances  the  same  principles  govern  the  distribution  of 
real  and  personal  estates,  symmetry  would  be  given  to  the  legal 
system  by  establishing  the  rule  that  land,  like  personal  proper- 
ty, should  go,  in  the  event  of  lapse,  into  the  residuary  estate. 

There  were,  however,  considerations,  which  were  in  the  end 
controlling,  to  be  taken  into  account  oh  the  other  side.  The 
principles  of  the  common  law  had  been  rules  of  property  for 
generations  before  1833,  and  during  a  period  of  almost  fifty 
years  after  the  Stattite  of  Wills  was  passed,  estates  had  been 
settled,  titles  had  been  acquired  and  conveyed,  and  counsel  had 
advised  and  instructed  clients  on  the  theory  that  they  remained 
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rules  of  property  Btill.  The  very  paucity  of  precedents  waa 
eDongh  to  prove  the  settled  and  pervaxling  profeseional  opinion 
that  the  old  rules  had  been  left  unchanged.  An  act  of  Ab- 
sembly  would  have  only  prospective  operation,  and  would  do 
no  wrong.  A  departure  from  the  accepted  theory  of  the  law 
a  judicial  decision  would  be  fruitful  of  widespread  miflchief. 
Besides,  in  order  to  reach  such  a  decision,  the  statutory  words 
would  have  to  be  strained.  The  tenth  section  of  the  Act  of 
1838  declared  simply  that  real  estate  acquired  by  a  testator 
after  making  bis  will  should  pass  by  a  general  devise.  Equiv- 
alent words  had  been  so  constmed  in  Massachusetts  and  Maine, 
as  to  work  out  the  result  contended  for  in  Patterson  v.  Swal- 
low, while  precisely  the  contrary  view  of  the  effect  of  ench 
words  had  been  taken  by  the  courts  of  New  York.  The 
English  Statute  of  Wills  had  left  nothing  for  construction. 
By  the  third  and  twenty-fourth  sections,  the  substance  of  the 
tenth  section  of  onr  Act  of  1883  was  enacted,  and  the  twenty- 
eixth  section  declared  in  terms  that  a  residuary  clause  should 
include  land  described  in  lapsed  and  void  devises.  Upon  like 
grounds  an  affirmance  of  the  judgment  was  finally  agreed  to 
without  dissent. 

No  issue  is  involved  in  this  appeal  except  that  relating  to 
the  personal  estate  of  the  testatrix.  The  opinion  of  the  Or- 
phans Court  stated  the  law  with  entire  accuracy,  and  their 
decree  might  safely  be  reversed  for  the  reasons  contained  in 
that  opinion.  But  it  has  been  thought  right  that  the  nuani- 
mous  judgment  of  the  members  of  this  court  on  this  branch  of 
the  law  of  the  Commonwealth  should  be  pronounced.  It  may 
be  that  it  would  be  wise  to  introduce  the  principle  of  the 
twenty-sixth  section  of  the  English  statute  into  our  system. 
But  in  deciding  Yard  v.  Murrayy  it  was  felt  that  it  could 
only  be  introduced  with  safety  by  the  action  of  the  legislature. 

The  decree  of  the  Orphans  Coort  is  reversed,  and  it  is  now 
adjudged  and  decreed  that  the  decree  of  that  court,  noade  on 
the  4th  of  November,  1876,  be  reinstated  and  restored,  with  all 
the  force  and  effect  the  same  would  have  if  no  part  of  it  had 
been  at  any  time  annulled,  subject,  however,  to  the  exception 
that  the  costs  of  this  appeal  be  paid  out  of  the  fund  for  distri- 
bution. 
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Jake  D.  Blaibdell  vs.  Bbtoe  M.  Hioht. 

[69  Haiae,  SOS.] 

Seal  estate  acquised  subseqijent  to  making  will. — "Pos- 
sessions." 

A  (eataCor,  after  bequMthJi^  a  support  to  his  wife  and  soms  of  money  to  Ecveial 
children,  declared  thus:  "I  give  and  devise  to  my  son,  Albeit  G.  Bamlid,  his 
hein  and  assigns,  all  my  real  estate  eituate  in  Sidney  aforesaid ;  also,  all  the 
lesidue  of  my  pcraoaat  estate  and  possessions  of  whatcTer  kind  or  name." 
Many  years  afterwards  a  parcel  of  land  not  situate  in  Sidney,  unexpectedly 
descended  to  him  from  a  brother:  J/cli/,  that  the  latter  real  estate  was  not 
devised  by  the  will,  but,  upon  the  death  of  the  testator,  descended  to  his 

The  word  "possessions"  may  include  real  estate,  if  the  context  shows  such  to  be 
the  testator's  intention. 

Ok  BEPOBT. 

Writ  of  entry,  in  which  the  plaintiff  seeks  to  recover  one 
nndirided  sixteenth  of  the  real  estate  described  in  the  writ,  as 
iieir  of  her  father,  Alexander  Barnard,  who  died  January  14, 
1877,  leaving  four  heirs,  of  whom  the  plaintiff  is  one.  Alexan- 
der Barnard,  on  the  first  day  of  July,  1856,  made  and  executed 
A  will  of  the  following  tenor : 

"  I.  I  give  and  bequeath  to  my  wife,  Betsy  Barnard,  a  com- 
fortable support  during  her  life ;  and  it  is  my  will  that  she  shall 
be  furnished  with  meat,  drink,  lodging,  clothing,  medical  at- 
tendance and  nursing,  and  all  other  things  necessary  for  her 
-comfort  and  support,  in  sickness  and  in  health. 

"  II.  I  give  and  bequeath  to  my  daughters,  Eliza  P.  Cleave- 
land  and  Jane  D.  Blaisdell,  one  dollar  each,  to  be  paid  at  my 
decease, 

"  III.  I  give  and  bequeath  to  my  sons,  Geoige  A.  Barnard 
and  Andrew  C.  Barnard,  two  hundred  and  fifty  dollars  each,  to 
be  p^d  them  when  they  shall  have  attained  the  age  of  twenty- 
one  years. 

"  lY.  I  give  and  devise  to  my  son,  Albert  G.  Barnard,  his 
heirs  and  assiguB,  all  my  real  estate  situate  in  Sidney  aforesaid ; 
also,  all  the  residue  of  my  personal  estate  and  possessions  of 
whatever  kind  or  name." 
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The  will  was  duly  probated  before  the  commencement  of 
thifl  action. 

Cromwell  Bamatd,  a  brother  of  Alexander,  died  about 
March,  1874,  intestate,  leaving  four  heirs,  of  whom  Alexander 
was  one.  The  real  estate  in  dispate  was  a  certain  measiuge 
Bitnated  in  Skowhegan,  in  Somerset  county,  and  owned  bjr 
said  Cromwell  at  time  of  his  decease.  The  defendant  hu  t 
valid  deed  from  Albert  Q.  Barnard,  pnrportiiig  to  convey  the 
whole  property  described  in  the  writ  to  the  defendant,  vliieh 
deed  has  been  given  since  the  probate  of  said  will,  and  by  force 
of  said  deed  the  defendant  claims  to  hold  the  whole  of  said 
property. 

It  was  admitted  by  the  defendant  that  the  plaintiff  is  enti- 
tled to  recover  one-aixteenth  of  the  property  as  demanded  in  the 
writ,  nnless  the  defendant  has  a  valid  title  to  the  whole  of  said 
property  by  virtue  of  the  provisions  of  said  will  and  the  afore- 
said deed  of  Albert  G.  Barnard  to  the  defendant. 

Shonld  the  law  conrt  find  that  the  demandant  is  the  owner  of 
one  undivided  sixteenth  of  the  property  described  in  the  wiit, 
judgment  is  to  be  entered  for  her ;  but  if  the  conrt  should  bold 
that  the  defendant  is  entitled  to  the  whole  property  by  virtne 
of  said  will  and  the  aforesaid  deed,  the  plaintiff  is  to  become 
nonsuit. 

S.  S.  Brown,  for  the  plaintiff. 

£  ^,  Pillabury,  for  the  defendant. 

Pbtebs,  J.  The  testator,  after  bequeathing  a  support  to  his 
wife,  and  sums  of  money  to  several  children,  added  in  his  will 
these  words :  "  I  give  and  devise  to  my  son,  Albert  G.  Bamard, 
his  heirs  and  assigns,  all  my  real  estate  situate  at  Sidney  afore- 
said; also,  all  the  residue  of  my  personal  estate  and  possessions 
of  whatever  kind  or  name."  Many  years  after  the  wiU  wu 
made,  an  undivided  fourth  of  a  parcel  of  land,  not  atnate  in 
Sidney,  descended  to  him  from  his  brother.  It  is  reasonable  to 
suppose,  as  argued  on  both  sides,  that  at  the  date  of  the  will  he 
had  no  expectation  of  snch  an  inheritance.  Nor  does  it  appear 
that  at  that  time  he  had  any  real  estate  onteide  of  Sidney.  The 


i  by  Google 


BLUSDEIX  T.  mOHT.  313 

qnestion  is,  does  the  will  operate  to  deriee  this  real  estate  not 
BJtnate  in  Sidney.  The  claim  that  it  does  rests  upon  the  idea 
that  the  words  "situate  in  Sidney,"  undertake  to  describe, 
rather  than  to  limit,  the  real  estate  to  be'  devised,  the  testator 
meaning  to  devise  all  the  real  estate  he  hod,  or  might  bave^ 
wherever  situated,  and  that  the  word  "  possessions  "  wag  nsed 
to  embrace  real,  as  well  as  personal,  estate.  The  argument  is 
aided  by  the  eoggestions,  usually  of  foree,  that  the  presninp- 
tion  is  that  the  testator  intended  to  leave  no  possible  property 
ondisposed  of,  and  that  the  policy  of  the  law  favors  the  rule  of 
preferring  a  construction  which  will  prevent  intestacy. 

Although  the  question  is  a  nice  one,  we  are  constrained  to 
think  that,  all  tbings  considered,  thiS  interpretation  is  not  the 
correct  one.  We  are  to  ascertain  the  real  intent  of  the  teetator. 
It  will  be  noticed  that  the  will  was  drawn  by  some  one  tolerably 
famihar  with  the  nse  of  legal  terms.  The  word  "possessions" 
may,  no  doubt,  include  real  estate,  if  so  intended,  though  such 
would  not  be  its  technical  signification.  Bonvier  so  declares  in 
his  law  dictionary.  The  words  "  all  I  may  die  possessed  of,** 
may  include  real  estate  (  WUce  v.  Wilce,  7  Bing.  664),  or  may 
not  [Monk  V,  Mawdsley,  1  Sim.  286),  just  according  to  the  con- 
text with  which  the  words  are  associated. 

The  writer  of  the  will  had  nsed  the  term  "  real  estate,"  de- 
scribing the  property  in  Sidney,  and  knew  the  force  and  mean- 
ing of  it.  The  presumption  is,  that  if  he  had  intended  to 
inclnde  other  real  estate  in  an  after-description,  be  would  have 
owd  the  same  term  again.  If  be  intended  to  leave  all  his  real 
estate  to  his  son,  why  should  be  have  devised  it  in  two  parcels, 
instead  of  including  it  in  a  single' description  ?  If  it  was  his  in- 
tention to  devise  all  lands  then  or  ever  to  be  possessed,  be  would 
have  left  o£E  the  qualifying  words  "  situate  In  Sidney."  And  if 
by  the  word  "  possessions  "  he  intended  to  include  realty,  there 
was  no  necessity  of  the  other  clause  in  addition  to  it.  It  has 
l>een  held,  that  where  the  word  "  land  "  has  been  used  in  a  pre- 
ceding portion  of  a  will,  and  omitted  in  a  later  portion  of  the 
instrument,  the  omiesion  of  so  important  a  word  could  not  have 
been  accidental.  Kedfield  in  his  work  on  Wills  cites  cases  to 
that  effect. 
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Had  the  testator  intended  to  inolode  real  estate  in  the  word 
■*^  posBesaionfi,"  it  Btrikes  ne  forcibly  that  he  weald  not  hare  nsed 
the  prefix  "  personal "  at  all,  and  the  langnage  would  have  been 
**all  the  residue  of  mj  estate  and  poBBessiona."  The  words  "of 
whatever  kind  or  name "  are  not  naturally  descriptive  of  real 
estate,  bnt  nanally  apply  to  personal  property.  Lands  are  not 
of  varions  kinds  and  names  ofteo.  The  word  "personal"  was 
manifestly  used  to  qnalify  and  describe  both  estate  and  posses- 
sions. Accomplished  draoghtsmen  often  nse  words  somewliat 
"tantologically  in  the  effort  to  embrace  every  description  of  per- 
sonal estate. 

The  defendant's  counsel  insists  that  a  general  intention 
-existed  in  the  mind  of  the  testator  to  dispose  of  all  the  property 
he  ever  expected  to  have.  The  trouble  is  that  he  has  not  em- 
ployed words  sufficient  to  carry  that  intention  into  effect.  There 
may  have  been  an  omission.  But  the  court  are  to  construe 
and  not  make  the  will.  After  all,  it  is  but  conjecture  that  the 
testator  would  have  made  the  favored  son  the  devisee  of  etill 
other  real  estate  had  he  known  he  was  to  possess  other.  It 
might  have  led  him  to  make  an  entirely  different  partition  of 
his  property  among  his  children.  In  Roper's  L^.  1464,  it  is 
laid  down  that  where  a  testator,  in  the  disposition  of  his  prop- 
erty, overlooks  a  particular  event,  which  had  it  occurred  to  him 
he  wonld  have  provided  against,  the  court  will  not  rectify  the 
omission  by  implying  or  inserting  the  necessary  clause.  Then, 
it  is  a  general  mle  that,  if  it  is  oncertain  and  doabtfol  whether 
the  testator  intended  to  devise  real  estate,  the  title  of  the  heir 
must  prevail.  At  common  law,  after-acquired  interests  in  real 
estate  would  not  pass  by  will.  By  our  statute  (R.  S.  c,  74,  §  5) 
they  do,  provided  such  appears  to  have  been  the  intention,  dul- 
lard V.  Gofe,  20  Pick,  252,  258;  Oii^na  v.  Langdon,  6  Sim. 
260;  (7«)(MiWv,JV7ifo>n,3To.&Jer.481;  Coop^ -v.  Pitcher, 
4  Hare,  485. 

Judgment  for  demandant, 

Applbfom,  C.  J.,  Danforth,  ViEom  and  Ldbet,  JJ,,  con- 
■curred. 
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Aner4cqn(red  Und^New  T»rk  sUtnto.— The  New  York  statute 
readg,  eyerj  will  "  made  b^  a  testator  In  expresB  terms  of  all  his  real  eetate, 
or  \n  any  words  denoting  his  Intent  to  devise  his  real  property,  must  be  con- 
Btrued  to  pass  all  the  real  estate  which  be  was  entitled  to  devise  at  the  time 
of  his  death." 

Id  Havens  v.  Havens,  1  Sandf .  Gh.  834,  the  deviee  was  of  the  "  reet,  red- 
due  and  remainder  of  my  estate,"  in  case  it  w«s  more  than  euffldent  to  pay 
certain  specified  legacies,  such  residue  to  be  divided  among  the  legatees  ac- 
cording to  the  amounts  of  their  riespective  legacies,  and  as  an  addition  to  the 
same;  the  court  held,  that  after-acquired  land  passed. 

In  Pond  V.  Bei^h,  10  Vai.  140,  the  testator  devised  all  his  real  estate  in  a 
certain  county,  to  his  four  eons,  and  it  was  held  not  to  include  lands  in  the 
same  county,  subsequently  acquired  by  him  by  descent  Tbe  chancellor, 
after  statii^g  that  a  devise  by  a  testator  of  all  the  lands  of  which  he  should 
die  possessed,  or  which  should  belong  to  him  at  the  time  of  his  death,  in  a 
certain  town  or  county,  would  be  within  the  spirit  of  the  act,  adds:  "  But 
wbne  the  testator  devisee  all  his  real  eetate  at  a  particular  place,  or  within  a 
particular  district  of  country,  there  is  good  reason  to  suppose  he  means  to 
speak  in  reference  to  the  lands  he  has  already  acquired  there;  and  that  if  he 
intended  to  give  to  the  devisee  all  the  lands  or  real  estate  which  he  should 
afterwards  purchase  at  that  place,  oi  within  the  specifled  district  of  country, 
there  would  have  been  something  In  his  will  indicating  such  an  intention." 

Wliere,  in  tbe  Introductory  clause  to  the  will,  testator  expressed  himself 
as  "  desirous  of  making  a  suitable  disposition  of  such  worldly  property  and 
estate  as  I  leave  behind  me,"  and  after  making  specific  devises  used  a  resid- 
uary dduse  in  general  terms  of  all  his  real  and  personal  estate,  it  was  betd  to 
pass  after-acquired  land.    Toungs  v.  Toungs,  4G  N.  Y.  S54. 

But  a  contrary  conclusion  was  reached  in  Lynes  t.  Townsend,  S8  N.  Y. 
558,  where  tbe  expression  relied  on  was  contained  in  the  clause  appointing 
executors,  and  was  to  the  effect  that  they  were  nominated  for  the  "  full  and 
final  settiement "  of  tlie  estate. 

In  Quinn  t.  Hardenbrook,  54  N.  Y.  88,  the  devise  was  of  "all  the  real 
and  peraonol  eetate  I  now  possess,"  and  also  of  all  that  might  descend  to  the 
testator  as  heir  at  law  from  two  spedfled  sources.  It  was  held  that  subse- 
quently purchased  lands  would  not  go  to  the  residuary  legatee. 

IndisiB  statoto,!— In  Bowen  v.  Johnson,  6  Ind.  110,  the  court,  speaking 
cf  a  similar  clause  in  the  statutes  of  that  State,  say:  "  We  think  it  applies 
only  to  cases  where  the  will  purports  to  devise  all  the  property  equally,  or  in 
proportions  to  all  the  devisees  named  in  it;  and  not  to  esses  where  particular 
piecee  of  property  are  devised  to  particular  devisees  with  a  residuary  clausa" 

Hassaehnsette  statute. — Under  a  Massachusetts  statute,  providing  that 
after-acquired  real  estate  shall  pass  "  if  such  shall  clearly  and  manifestly  ap- 
pear by  the  will  to  have  been  the  intention  of  the  testator,"  It  has  been  held 
Uiat  a  devise  of  all  the  testator's  property  upon  certain  trusts  would  include 
after-acquired  real  estate,  Wilde,  J.,  saying,  "it  is  generally  true  that  when 
a  will  purports  to  dispose  of  the  teetator's  whole  estate  or  property,  the  in- 
tention is  to  dispose  of  all  the  eetate  or  property  of  which  the  testator  may 


i  by  Google 


316  AMERICAN  PROBATE  REPORTS. 

be  owner  At  the  time  of  his  death;  and  that  such  intent  would  be  inland 
unless  BomethiDg  In  the  will  should  he  opposed  to  such  an  Inference."  Crah- 
ing  T.  Aylwin,  13  Het.  160. 

Bo  a  general  devise  of  "  all  the  rest  and  residue  of  my  estate,  real  and  per- 
sonsJ,  of  whjcb  I  may  die  seized  and  possessed,  or  to  which  I  may  be  is  taj 
way  entitled,  of  whatsoeTer  the  same  may  consist,  or  wheresoever  it  duj  be 
situate,"  covers  subsequently-acquired  lan±  Pray  v.  Watetston,  12  Met. 
2«2. 

It  has  further  been  held,  that  the  Intent  of  the  testator  need  not  be  sbon 
by  an  express  declaration,  but  may  be  gathered  from  the  ftfovinoas  of  the 
will,  and  that  from  a  geoerol  devise  of  all  the  reddue  of  testator's  estate  u 
Intention  to  dispose  of  after-acquired  land  may  Justly  be  inferred.  Brimmer 
V.  Sohier,  1  CuHh.  116;  Winchester  v.  Foster,  8  Id  866;  Hill  v.  Bacon.  IM 
Mass,  G78. 

The  same  courts  liave  further  decided,  that  where  the  will  contains  *  re- 
siduary dauae  or  words  of  general  description,  sufficient  to  embrace  all  or  any 
particular  estate  of  which  the  devisor  la  seized,  the  effect  of  the  execolioD 
of  a  codicil  reafflrming  a  will  is  to  republish  the  same  and  transfer  my  ml 
estate,  falling  within  such  descriptions,  which  may  have  been  pnrdiased  bj 
the  testator  after  the  date  of  the  will  and  before  the  republication,  uoIcm 
there  is  a  manifest  intent  expressed  In  the  codicil  itself,  to  confine  the  wiQ  », 
republished  to  the  same  estate  as  the  testator  bad  at  its  first  execntiiHi.  Htvoi 
V.  Foster,  14  I^ck,  &&4;  W^t  v,  Belding.  24  Id.  129. 

Ohio  fitatnte.— The  Oliio  statute  is.  similar  in  language  to  the  Vim- 
chusetts  act,  and  it  has  been  held  under  it,  that  where  the  will  seeks  to  dis- 
pose of  all  the  testator's  property  to  certain  persons,  or  for  certain  purposee, 
the  natural  intendment  Is  that  it  includes  But>8equently-acqulred  land.  Pru- 
den  V.  Frudeo,  14  Ohio  St  201;  Lessee  of  Smith  v.  Jones,  4  Ohio.  ISI;  Mc- 
Call  V.  Jones,  4  West.  L.  M.  637. 

Tennessee  statote. — The  Tennessee  statute  provides  tliat  the  will  sbiD 
be  read  and  construed  as  if  it  bad  been  executed  immediately  b^ore  the  tes- 
tator's death;  "  and  shall  convey  aU  the  real  estate  belonging  to  htm.  m  in 
which  he  bad  any  interest  at  his  decesse,  unless  a  contrary  intenlitm  q^iesr 
by  its  words  and  context."  Cochrebam  v.  Eirkpatrick,  1  Heisli.  827;  Alex- 
ander V.  Miller,  7  Id.  SS;  Brown  v.  Severson,  12  Id.  861. 

Under  this  language  it  has  been  held  that  where  the  devise  was  of  "  mj 
tract  of  land  on  which  I  now  live,"  and  the  testator  acquired  adjoining  bud) 
and  then  made  a  codicil,  thereby  republishing  liis  will  but  not  mentioniDE 
the  addition  to  Itis  home  place,  that  the  words  "  I  now  live  "  must  be  read 
as  if  used  when  the  codicil  was  executed,  and  would  include  the  after-ac- 
quired land.    Smith  v.  Puijear,  8  Heisk.  706. 

Virginia,  Kentncky, and  Mlssoari  acts— The  Virginia  act  of  1765, 
Kentucky  statute  of  1707,  and  Missouri  acts  of  1807,  1886  and  1843,  tim^dy 
conferred  testamentary  power  as  to  after-acquir«d  lands.  The  general  tenor 
of  the  decisions  requires  the  court  to  determine,  whether  it  is  more  les- 
sonable  to  infer  an  intention  that  aft«r-acquired  land  should  pass,  or  Ibecoa- 
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tniy,  utd  if  tbeie  is  notliing  to  lead  to  one  cohcIubIoh  more  tluui  the  other, 
ih«  lubMqueDtly-acquired  land  should  descend  ta  estate  undevised.  The 
VirgituA  csaes,  however,  hold  th&t  the  presumption  is  tliat  testator  on]j  deals 
idth  propeny  owned  when  he  makes  his  will.  Hason  t.  Hasan,  8  Bibb. 
448;  Walton  t.  Walton,  7  J.  J.  Harsh.  OS;  Dennis  r.  Warden,  B  B.  Hon. 
174:  FkHunoy  v.  Floumoj,  1  Bush,  010;  AJexandet  y.  Waller,  8  Id.  841; 
Biines  V.  Barker,  18  Qratl.  138;  Turpin  v.  Turpin,  1  West  Tirg.  70;  HarmMi 
T.  Allen,  S  Call.  207;  Warner's  Ex'rs  v.  Swearinger,  9  Dana,  300;  Wells  v. 
Witwn,  4  Scam.  K;  Leggat  t.  Hart.  28  Mo.  137;  Applegate  v.  Smith,  1  Mo. 
168;  Smith  t.  Hutchinson,  61  Ho.  83. 


Addison  B.  Hall  et  al,  Ex'bs  vs.  Ajtwie  Hall  bt  al. 

[18  Hew  York,  BS9.] 
CoiCMIBSIONS   AB   EXECDTOIt  Am}   TRnSTEB. 

.^pfnon  Is  not  entitled  to  receive  commissions  both  as  executor  and  as  trustee, 
apoD  the  same  fund  for  the  aame  time. 

The  will  of  H.  devised  his  real  estate  in  B.,  sobject  to  a  power  of  sale  given  to 
his  eiecutois  ;  liis  residuaiy  estate  he  gave  to  his  executors  and  trustees,  "  the 
sorrivoTs  and  survivor  of  Ihem  and  the  successors  and  successor  of  them  in 
tiusl,"  Co  convert  into  money,  invest  and  hold  for  the  purposes  of  certain 
trusts  specibed.  The  executors  exercised  the  power  of  sale  as  to  the  real  tt- 
tUe  in  B.,  invested  and  held  the  proceeds.  They  had  an  accounting  on 
vhidi  they  were  allowed  full  commissions  as  executors.  In  subsequent  pro- 
ceedings for  a  final  accounting  as  executors  b  decree  was  made  directing  them 
lo  pay  over  to  one  of  the  legatees  her  share  of  the  estate.  There  had  been 
no  separation  of  this  share  from  the  general  fund  in  the  bands  of  the  ciecu- 
ton.  The  execnton  were  allowed  commissions  only  on  the  amount  of  income 
collected  since  the  last  accounting,  ffeld,  no  error ;  that  they  were  not  enti- 
tled to  full  commissions  as  trustees  on  tbc  amount  paid  such  legatee,  as  the 
fund  was  held  by  them  as  executors. 

Thx  nature  of  the  appeal  and  the  facts  of  the  case  are 
^7  set  forth  in  the  opinion. 

Jease  C.  Smith,  for  appellante. 

J.  T.  Marean,  for  reepondmts. 
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Chdboh,  Ch.  J.  This  ie  an  appeal  from  a  dedsion  of  the 
Supreme  Conrt,  made  at  a  General  Term,  in  the  second  dep«rt- 
ment,  affirming  a  decree  of  the  Burrogate  of  the  conoty  of 
Kings,  in  the  matter  of  the  final  acconnting  of  the  appeUmts 
as  execators  and  tmstees  onder  the  last  will  and  testameDt  of 
Geoi^  C.  Hall,  deceased.  The  testator  bj  hia  will,  derieed 
and  bequeathed  all  bis  penonal  and  real  property  in  Cook 
county,  111.,  and  real  property  in  New  York  and  Brooklyn,  to 
certain  designated  beneficiaries,  subject,  however,  to  a  power  of 
sale  given  to  his  execntors  in  regard  to  the  Brooklyn  property, 
All  the  rest  and  residue  he  gave  to  his  execatora  and  tmgtees 
to  have  and  to  bold  the  same  to  themeelves,  and  the  &nrvivorf , 
or  Borvivor  of  tbem,  and  their  auccettort,  or  aiuxesaor,  in  tnuE, 
to  convert  the  same  or  snch  as  shall  not  be  already  invested, 
into  money,  aa  soon  as  practicable,  after  the  decease  of  the  tes- 
tator, providing  that  under  certain  cirenmstances  Aey  mi^t  in- 
vest certain  snms  in  his  business,  and  continue  the  same,  ud 
also  giving  them  full  power  to  aell  any  real  estate  not  specifi- 
cally devised,  of  which  he  might  die  seized. 

He  left  no  real  estate  not  specifically  devised,  and  the  exe^ 
Dtors  exercised  the  power  of  sale  in  regard  to  the  Brooklyn 
property,  and  had  invested,  and  were  holding  its  proceeds. 
The  executors  had  an  accounting,  on  which  they  were  aUowed 
fnU  commiseions  as  executors,  and  in  which  a  decree  vss 
entered  Jmie  1, 1874 ;  and  this  appeal  arises  out  of  proceeding 
for  a  final  acconnting,  in  which  a  decree  was  made  May  S4. 
1878,  directing  among  other  things  that  the  appellants  pay  over 
to  Margaret  J.  Hall,  one  of  the  legatees,  her  share  of  tlw 
estate,  she  having  become  of  age,  and  allowing  commi«ion« 
only  on  the  amonnt  of  income  collected  since  the  last  accotuil- 
ing.  The  appellants  claimed  before  the  surrogate  that  they 
were  entitled  also  to  full  commissions  aa  trusteet,  on  tbe 
amount  paid  to  Mai^aret  J.  Hall,  which  was  disallowed,  ud 
from  this  portion  of  the  decree  an  appeal  was  taken.  Unch 
stress  is  lud  upon  the  designation  of  the  appellants  as  tmsteec, 
as  well  as  execators  in  the  wUl,  but  it'is  very  evident  that  these 
terms  were  osed  interchangeably,  and  as  synonymous,  and  not 
in  contradistinction  from  each  other,  and  it  would  hardly  seem 
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from  the  beqaest  of  the  fond  in  qneetion  to  his  execatoTS,  and 
tlie  snmvors  of  them,  and  the  snccesfion  and  gDCCeseor  of  them^ 
that  the  testator  contemplated  a  tmst  that  would  attach  to  the 
penons  of  the  ezecntore  rather  than  to  the  office,  or  intended 
the  execotion  of  the  tnut  in  the  character  of  tmstees,  rather 
than  exeentors.  The  caae  of  Drake  t.  Price  (5  N.  T.  480), 
decided  that  when  ezecntom  had  invested  a  legacy  as  directed 
by  the  will,  that  they  were  entitled  to  commieeions  as  executors, 
and  not  as  trosteee,  following  YaUfUins  t.  YalenUne  (2  Barb. 
Ghy.  R,  430).  Paige,  J.,  in  a  dissenting  opinion,  distinguished 
Draki  v.  Price  from  the  last  case,  on  the  ground  that  in  y<d- 
eniine  v.  YeUentine  there  had  been  no  separation  of  the  trust 
miHieyB  from  those  held  by  them  aa  executors,  while  in  the  case 
considered  there  had  been  such  a  separation.  In  Lanemg  v. 
Lannng  (45  Barb.  182),  the  execntors  were  directed  to  invest 
a  certain  sum  for  a  definite  time,  and  pay  over  the  income,  and 
it  was  held  that  in  bo  doing  they  acted  as  executors  and  not  as 
tmstees.  In  JTann  v.  Lawrence  (8  Bradf .  424),  it  was  said : 
"The  investments  are  made  by  the  execntors  in  their  trust 
capacity,  and  though  they  cannot  receive  double  commissions 
when  they  are  both  executors  and  trastees,  yet  they  may  re- 
ceive full  commissions  as  executors."  In  the  cases  cited,  where 
eiecntors  have  been  allowed  to  receive  commissions  as  trustees^ 
there  has  been  a  separation  of  the  duties  performed  in  the  two 
capacitiee.  In  the  cases  from  which  the  opinions  of  the  surro- 
gate are  given,  in  the  appellants*  brief,  this  separation  had  been 
made.  In  ^e  one  it  appears  that  the  fond  had  been  ordered 
by  decree  of  the  sorrogate  to  be  set  apart  and  kept  invested 
for  the  beneficiary,  and  sacfa  separation  had  been  made,  and  a 
Bepante  bank  accoimt  opened  by  the  trustees  as  tmstees  of  said 
fand,  and  it  had  been  kept  separate  and  distinct  from  the  fund 
in  their  hands  as  executors,  and  not  incladed  in  their  account- 
ing as  executors.  In  the  other  there  had  been  a  decree  recit- 
ing that  the  executors  had  folly  accounted  for  all  moneys  and 
property  in  their  hands,  and  their  accounts  folly  settled,  and 
they  were  directed  to  retain  the  moneys  in  their  hands  as  trus- 
tees, and  had  so  retained  the  same. 

In  the  case  under  consideration  there  had  been  no  separa- 
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tion  of  the  moneys  paid  over  fropi  the  general  fund  in  the 
hands  of  the  execators.  This  claim  for  eommiaaions  is  made 
on  a  final  accoonting  as  executors,  and  thej  are  allowed  fall 
commiaaionB  for  receiving  and  paying  ont  this  money  as  a  part 
of  the  general  fnnd.  The  payment  to  Kargaret  J.  Hall,  is  not 
of  a  separate  fnnd  held  as  snch,  but  of  an  amount  due  her  as  a 
legatee  under  the  will  paid  from  the  general  fund  in  the  hands 
of  the  executors,  and  there  seems  to  be  neither  authority  nor 
reason  for  holding  that  there  has  been  any  snch  separation  of 
the  fund,  or  paying  over  to  the  appellants  as  truBteea,  or  any 
holding  by  them  as  snch,  as  to  entitle  them  to  the  extra  com- 
pensation denied  by  the  surro^te. 

The  statute  in  reference  to  trustees,  chapter  115,  Lbttb  of 
1866,  enacts  only,  that  any  trustee  created  by  a  last  will  and 
testament  shall,  on  a  final  accounting,  be  entitled  to  the  same 
commissions  as  executors ;  and  has  no  bearing  on  the  question 
whether  they  may  be  both  executors  and  trustees,  and  receive 
commissions  in  both  capacities  on  the  same  fund  at  the  same 
time. 

It  ie  unnecessary  to  express  an  opinion  as  to  the  right  of 
the  appellants  to  receive  commissions  hereafter,  as  trostees,  on 
the  several  amounts  which  they  are  directed,  by  the  decree  of 
the  surrogate,  to  set  apart  and  invest  for  the  several  legatees. 

The  order  must  be  affirmed. 

All  concur. 

Order  affirmed. 
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Geokge  E.  p.  Howard  et  al.,  Execdtoes, 

vs. 

Mart  Ann  Fkancis  et  al. 

[so  K«w  Jersey  Eqidty,  4**.} 
Leoaot  is  lied  of  doweb. — ^Abatement. — Intebbbt. 

Where  a  testator  leaves  real  estate,  of  which  his  iridow  is  doirable,  a  legacy  giTen 
to  hei  in  lien  of  her  dower  does  not,  as  between  legatees,  abate  on  deSeiency 
of  assets,  but  is  entitled  to  preference  OTer  other  gifts  merely  voluntary, 

(i)  Interest  on  a  legaqr  given  to  a  widow  in  lieuof  doweris  lobe  computed  from 
one  year  after  the  testator's  death  ;  (2)  interest  on  a  legacy  to  a  minor  diild, 
from  the  date  of  testator's  death ;  (3)  interest  on  a  legacy  to  an  adult  child, 
from  one  year  after  such  death;  (4)  on  a  legacy  to  grandchildren,  from  one  year 
after  such  death. 

Executors  vested  with  absolute  power  to  sell  real  estate,  are  authorized  to  do  all 
that  i*  necessary  in  the  way  of  insurance,  superintendence,  repairs  and  taxes, 
to  preserve  the  property  until  sale. 

Bill  for  coostraction  of  will  and  directioiis.     On  bill,  an- 
swera  and  consent  of  counsel. 

6.  E.  P.  Howard  and  W.  B.  Fran<m,  in  pro.  pen. 

F,  A.  Johnson,  for  Maiy  Ann  Francia. 

The  Chanoellob.  Ebenczer  Francis,  late  of  the  city  of 
Newarfe,  deceased,  by  his  will,  after  directing  payment  of  his 
debts  and  funeral  expenses,  gave  and  devised  to  his  wife,  Mary 
Ann,  daring  her  widowhood,  the  hoaae  No.  303  Washington 
street,  in  Newark,  where  he,  at  the  date  of  the  will  (July  27th, 
1878),  resided,  with  remainder  in  fee,  on  her  death  or  remar- 
riage, to  his  daughter  Mary  McLean,  and  providing  that,  if  his 
daughter  Mary  McLean  should  predecease  his  wife  daring  the 
widowhood  of  the  latter,  the  property  should  go  to  the  latter  in 
fee.  He  then  gave  all  his  personal  estate,  except  each  as  be- 
longed to  his  bnsiness  firm,  to  his  wife  as  her  absolute  proper^. 
He  then  gave  to  his  executors  $10,000,  to  be  hdd  by  them  in 
ToL.  L— 21 
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trust  for  luB  wife  and  his  danghter  Mary  McLean,  the  income 
thereof  to  be  paid  to  his  wife  during  her  life,  and  that  of  bis 
danghter  Mary  McLean,  for  their  support  and  maintenance ;  on 
the  death  or  remarriage  of  hin  wife,  in  the  lifetime  of  his 
daughter  Mary  McLean,  the  principal  emu  and  any  onezpended 
income  remaining  in  the  hands  of  the  execntore,  to  be  paid 
over  to  hiB  danghter  Maiy  McLean,  if  then  of  full  age,  but  if 
not,  then  the  executors  to  continue  to  hold  the  principal  enm  in 
trust  for  her  until  she  should  attain  to  her  majority,  tiiey  to  ex- 
pend BO  much  of  fbe  income  for  her  support  as  might  be  neces- 
sary, and  on  her  attaining  to  her  majority,  to  pay  over  to  her 
the  principal  snm,  with  any  of  the  income  thereof  remaining  in 
their  hands ;  but  if  she  ahould  die  during  the  widowhood  of  his 
wife,  then  the  principal  snm  and  any  income  thereof  remaining 
at  her  death  in  the  hands  of  the  executorB,  to  be  paid  over  by 
them  to  his  wife.  He  then  gave  to  his  executors  $10,000,  to 
be  held  by  them  in  trust  for  his  danghter  Emma  and  her  two 
children,  the  income  to  be  paid  to  her  in  half-yearly  payments, 
for  the  support  and  maintenance  of  her  and  her  children  dur- 
ing her  life,  and  provided  that,  on  her  death,  the  principal  sum 
and  any  unexpended  income  in  the  hands  of  the  executors  be 
paid  in  equal  shares  to  her  children,  if  then  of  age,  and  both 
snrviTe  their  mother,  but  if  only  one  of  them  survives  the 
mother,  the  whole  to  go  to  that  one  ;  and  if  the  children,  or 
either  of  them,  should  then  be  under  age,  the  executors  to  con- 
tinue to  hold  the  principal  sum,  if  both  are  under  age,  or  the 
share  of  the  one  under  age,  if  only  one  be  under  age,  and  re- 
ceive the  income,  expending  so  much  as  necessary  for  support 
of  such  minor  children  or  child,  and  pay  over  the  principal 
sum,  with  the  unexpended  income  in  their  hands,  to  the  chil- 
dren or  child,  on  their  or  his  or  her  attaining  to  foil  age.  He 
further  provided,  tliat  if  his  daughter  survive  both  children, 
the  principal  sum  and  unexpended  income  in  the  hands  of  the 
executors  go  to  his  danghter  £mnia,  and  if  her  husband  survive 
her  and  her  children,  the  principal  and  unexpended  income  to 
go  to  him.  He  then  gave  to  his  executors  $5,000  on  a  similar 
trnst,  for  his  son  Ebraiezer  and  hia  (the  son's)  wife  and  child. 
And  he  gave  the  residue  of  his  estate  in  angmoitation  of  the 
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aeveral  simifi  so  giTen  in  tmst  for  his  wife  and  biB  dEtnghter 
Mary  Ann,  his  d&nghter  Emma  and  her  children  and  bnsbaud, 
and  his  son  Ebenezer  and  his  wife  and  child.  He  then  deeliured 
that  neither  the  honse  in  Washington  street,  nor  the  personal 
property  given  to  hia  wife,  was  in  any  case  to  be  eabject  to  or 
charged  with  the  payment  or  discharge  of  the  legacies  before 
given,  or  hiB  debte ;  and  that  the  prOTision  in  hia  will  for  his 
wife  was  in  lien  of  her  dower  in  his  estate.  He  then  gave  his 
execators  power  to  sell  and  convey  his  real  estate,  and  author^ 
ized  and  empowered  them  to  use  their  own  discretion  in  the 
settling  np  and  adjusting  of  his  interest  in  and  in  connection 
with  his  partaenhip  bnBiness,  both  aa  to  time  and  manner, 
having  in  view  the  welfare  of  the  estate,  and  the  good  of 
those  who,  under  the  provisions  of  his  will,  he  desired  should 

.  receive  the  benefit  of  the  results  of  his  long-continued  business 
life. 

The  testator  died  July  2rth,  1876.  He  left  but  little  per- 
sonal estate,  except  that  which  belonged  to  his  co-partnership, 
and  no  real  estate,  except  the  house  in  Washington  street,  de- 

'  vised  to  his  wife,  and  his  interest  in  his  factory  premises,  which 
is  a  laige  and  valuable  property  in  Newark,  Out  of  the  per- 
sonal eetate  received  from  the  co-partnership  the  executors  have 
paid  his  funeral  expenses,  certain  expenses  of  the  administra- 
tion, and  his  debts  and  taxes  upon  his  real  estate ;  and  they 
have  also  made  payments  therefrom  for  the  support  and  main- 
ten&nce  of  the  widow  and  her  minor  child,  the  testator's  daugh- 
ter, Uary  McLean.  They  have  in  hand,  including  money  in- 
vested (some  $8,000),  about  $11,783  34.  They  will  realize  no 
more  from  the  estate  until  they  sell  the  f actoiy  premises,  for 
whidi,  owing  to  the  depressed  condition  of  the  real  estate  mar- 
ket, it  is  impossible  now  to  find  a  purchaser  at  an  adequate 
price,  or  to  sell  it  without  very  great  sacrifice.  In  the  amount 
received  by  them  from  the  partnership  businesa  there  was  in- 
cluded some  interest  money.  They  have  received  some  rent 
from  the  factory  property  (there  are  some  small  dwelling-houses 
on  it,  besides  the  factory  buildings),  and  will  probably  continue 
to  receive  rents  from  it.  There  is  a  mortgage  of  $5,000  upon 
those  premises,  the  interest  of  which  must  be  provided  for,  as 
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well  as  insDrance  npon  the  buildings  and  taxes,  and  the  costB  of 
gnperintending  and  taking  care  of  the  property,  a,  large  part  of 
which  is  not  occapied. 

The  executors  ask  instmctions  as  to  their  duty  in  the  fol- 
lowing respects :  AVhether,  under  the  clrcomstances,  they  should 
first  invest  the  legacy  of  $10,000  giren  to  the  widow,  and 
whether  the  investments  already  made  should  be  held  on  ao- 
connt  thereof,  or  whether  those  investments  are  to  be  held  on 
account  of  the  legacies  to  the  widow  and  the  testator's  daughteir 
Emma  and  his  son,  respectively ;  if  the  legacy  of  $10,000  to  the 
widow  is  entitled  to  priority,  from  what  tinje  it  draws  interest, 
and  whether  the  executors  should  pay  the  expenses  of  the  factory 
premises  before  mentioned  oat  of  the  rents  of  that  property. 

The  mere  fact  that  the  legacy  of  $10,000  in  trust  for  the 
widow  and  her  daughter  is  in  the  will  given  prior,  so  far  as  re- . 
specte  the  order  in  which  the  gifts  are  stated,  to  the  other  lega- 
cies given  in  trust,  would  not,  of  itself,  avail  to  give  priority  in 
payment  to  it,  or  to  exempt  it  from  abatement  if  there  should 
be  deficiency  of  BBsets  to  pay  all  the  legacies  in  fnlL  TUuit 
AdmV  V.  Titus,  11  C.  E.  Gr.  111.  But  the  legacies  given  to 
the  widow  are  given  in  lien  of  dower,  and  such  legacies  do  not, 
where  the  testator  as  in  this  case  leaves  real  estate  of  which 
the  l^atee  is  dowable,  abate  on  deficiency  of  assets.  2  Bedf. 
on  Wills,  551 ;  1  Boper  on  Leg.  431.  Sach  legacies  are  held  to 
be  given  for  a  valuable  consideration,  the  relinquishment  of  a 
valuable  right  or  interest,  and  not  merely  of  bounty,  and,  there- 
fore, they  are  r^arded  in  the  light  of  pnrchase-money,  for  such 
right  or  interest  is  held  to  be,  and  for  that  reason  entitled  to 
preference  over  gifts  merely  voluntary.  And  as  the  testator  is 
the  best  judge  of  the  price  at  which  he  is  desirous  of  purchas- 
ing any  such  right  or  interest,  the  right  of  preference  is  not 
afiected  by  the  consideration  that  the  bequest  happens  to  exceed 
the  value  of  it.    1  Boper  on  Leg.  433. ' 

There  is  a  class  of  cases  in  which  it  is  held  that  a  legacy 
given  to  a  widow,  in  lieu  of  her  dower,  is,  if  no  other  means 
are  provided  for  her  support,  entitled  to  interest  from  the  tes- 
tator's death,  because  it  is  given  in  lieu  of  that  from  which  she 
might  have  derived  immediate  profit,  and  is  in  the  nature  of 
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provision  for  the  payment  of  a  debt.  WiUiamaon  t.  WiUioTn- 
doti,  6  Paige,  298 ;  Hejjium  y.  Hepburn,  2  Bradf.  74 ;  Pwr- 
kinson  t.  ParMnton,  Id.  79  ;•  I'oUard  v.  I'oUard,  1  Allen,  490 ; 
3  Wme.  on  Ex"™,  1425  n. ;  Irly  v.  MoCrae,  4  DeBsaua.  422, 423. 
In  thiB  coort,  however,  in  Church  at  AcquackanonJe  v.  Eifra  of 
Aekerman,  Sax.  40, 43,  the  consideration  that  a  legacy  wag 
given  in  lien  of  dower,  appears  to  have  been  regarded  as  of  no 
consequence  in  determining  the  time  from  which  it  should  bear 
interest,  and  it  was  held  that  the  legacy  in  that  case,  which  was 
given  in  lien  of  dower,  bore  interest  only  according  to  the  com- 
mon mie,  notwithstanding  the  fact  that  the  legatee  was,  at  the 
testator'a  death,  dowable  of  lands  of  which  he  died  seized.  The 
testator's  minor  child,  who  has  no  other  means  of  support,  is 
entitled  to  interest  on  her  legacy  from  the  death  of  the  testator. 
2  Roper  on  L^.  125T  ;  Cox  v.  Corkendals,  2  Beaa.  138.  But 
the  fact  that  the  legacy  ie  given  for  support,  will  not,  of  itself, 
entitle  the  legatee,  though  a  child  of  the  testator,  to  interest 
from  the  death  of  the  testator,  if  the  legatee  be  an  adult.  Nor 
are  grandchildren  entitled.  2  Eoper  on  Leg.  1271,  1372 ;  2 
Wms.  on  Ex'rs,  1424, 1425 ;  SuUivan  v.  Winlhrop,  1  Sunm.  1, 
15 ;  ffmnion's  E^r  v.  Jacobus,  12  C.  E.  Gr.  28.  Nor  is  a 
wife,  in  the  absence  of  express  provision,  entitled  to  the  benefit 
of  the  exception,  except  where  the  legacy  is  in  lieu  of  dower, 
and  it  is  held  that  that  fact  entitles  her  to  it.  Therefore,  while 
the  testator's  minor  daughter  is  entitled  to  her  share  of  the  in- 
terest on  the  $10,000  legacy  from  his  death,  his  daughter  Enmia, 
and  his  bod,  who  are  adults,  are  not,  but  are  entitled  to  interest 
only  after  one  year  from  his  death ;  and  so,  too,  as  to  their  chil- 
dren. The  minor  daughter  is  entitled  to  $300  for  her  share  of 
the  interest  for  the  year  immediately  succeeding  the  testator's 
death.  After  that  her  mother  is  entitled  to  the  whole  interest 
for  the  support  of  both. 

The  I^acies  to  Emma  and  Ebenezer  will,  in  case  of  defi- 
ciency of  assets,  abate  proportdonably.  Titu^a  AdnCr  v.  Titua, 
11  C.  E.  Gr.  111. 

The  executors  are  bound  to  take  care  of  the  factory  property 
until  it  shall  be  sold,  and  it  is  their  duty  to  do  whatever  is  neces- 
sary in  the  premises  to  preserve  the  property ;  and  they  may  pay 
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the  expenses  of  eaperintendenoe,  necessaiy  repEtirs,  inmrance 
and  taxes,  out  of  tbe  rents. 

It  resnltB,  from  the  foregoing  opinion,  that  the  execatois  are 
boand  to  hold  $10,000  of  the  investments  for  the  legacy  giren 
for  the  benefit  of  the  widow  and  her  child,  the  interest  of  which 
is  payable  to  her  for  the  maintenance  and  support  of  both ;  that 
they  will  be  allowed  $300  for  the  payment  to  the  widow  of  that 
snin  for  support  of  her  daughter  for  the  year  immediately 
succeeding  the  testator's  death;  from  the  expiration  of  that 
period  the  widow  is  entitled  to  the  whole  of  the  interest ;  that 
the  rest  of  the  funds  invested  will  be  held  for  the  benefit  of 
Emma  and  Ebenezer  proportionably,  and  the  executors  will,  out 
of  the  rents  of  the  factory,  pay  the  necessary  expenses  of  insur- 
ance, snperintendence,  repairs  and  taxes. 


Jahbs  W.  Abbott  et  al.  vs.  Mieiam  Abbott. 
[41  lllcUgaii,  uo.] 

FaILUBB  of  BBOOLLBCnON  BT  SUBSOSEBDia'  WTrNESS. 

Tbe  probate  of  a  trill  is  not  dep«ndetit  on  the  recollection  or  veracity  of  >  sab- 
scribing  witness. 

Sabscribing  witnesses  to  a  will  are  presumed  to  bare  bad,  when  signing,  full 
knowledge  of  what  they  were  doing;  and  if  dead,  their  attestation  when 
proved  is  prima  faeU  evidence  that  eveiytbing  was  done  as  it  ought  to  be. 
But  in  contested  cases  tbe  r^ohritjr  of  the  proceedings  is  open  for  genenl 
testimony. 

Copip.  L.  g  433g  does  not  require  all  tbe  snbscribhig  witnesses  to  be  sworn  on  a 
contest  of  ■  wiU,  tlxHigh  it  possibly  implies  that  they  should  be  lo  sworn  in  tbe 
Probate  Court  Bat  the  fiiilure  to  prodnce  tbem  in  tbe  Circuit  Coart  on  an 
appeal,  i(  wilhiD  the  jurisdiction  and  easily  reached,  would  be  a  suspicions 


Ebbob  to  "Wayne. 
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Appeal  from  probate  order  admitting  the  will  of  James 
Abbott  to  probate.    Contestanta  bring  error. 

Brennan  db  Donndly  and  Charles  S.  May,  for  pUintifEs  in 
error. 

Wilkinson,  Pott  dh  WHMnson,  for  defendant  in  error. 

G/MFBSLi.,  0.  J.  The  proceedings  brorigbt  ap  from  the 
Circuit  Conrt  for  the  county  of  Wayne  for  review  aroee  as  an 
appeal  from  the  probate  of  the  will  of  James  Abbott  of  Dear- 
boTT).  The  will  bad  two  sabscribiug  witneesee,  and  both  of 
them  were  sworn  in  the  Circnit  Court.  It  wae  claimed  below, 
and  is  insisted  here,  that  the  jnry  sbonld  have  been  directed  to 
find  against  the  will,  because  not  proved  as  to  the  various  stat- 
utory reqttisiteB  by  both  of  these  witnesBea.  One  witness  conld 
not  swear  positively,  but  believed  he  saw  the  will  signed,  and 
verified  his  own  signatnre  and  that  of  the  other  witness.  He 
gave  other  facts  corroborating  the  impreaeion,  and  told  who 
were  present  when  he  signed  as  witness,  and  he  swore  positively 
that  be  signed  at  the  testator's  request,  and  to  his  impression  that 
the  latter  declared  the  instrument  to  be  his  ^t  will  and  testa^ 
ment.  His  only  donbt  seemed  to  be  whether  testator  signed  in 
witness*  presence.  He  was  not  asked  concerning  testator's  ca- 
padty.  The  other  subscribing  witness  gave  full  and  clear  testi- 
mony upon  capacity  and  execution. 

It  wonJId  seem  to  be  a  very  useless  ceremony  to  press  ques- 
tions upon  a  witness  touching  the  mental  condition  of  a  testator, 
when  his  recollection  of  the  transaction  itself  is  uncertain.  The 
conduct  of  the  witness,  if  honest,  impKed  a  belief  in  the  sanity 
of  Mr.  Abbott.  It  would,  no  doubt,  have  been  very  jumper  to 
inquire  further,  but  it  could  not  have  been  very  important  to  do 
BO  with  a  witness  of  imperfect  recollection. 

But  we  know  of  no  rule  of  law  which  makes  the  probate  of 
a  will  depend  upon  the  recollection,  or  even  the  veracity  of  a 
subscribing  witness.  The  law,  for  wise  and  obvious  reasons,  re- 
quires such  iofltrnments  to  be  executed  and  attested  with  such 
precautions  as  will  usually  guard  against  fraud.  But  if  the  foi^ 
getfolnees  or  falsehood  of  a  subscribing  witness  can  invalidate  a 
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will,  it  would  be  easy'  in  many  casea  to  use  ench  artifiees  or  coi^ 
raption  ae  would  render  the  beat  will  nugatory.  Their  evidence 
is  not  conclnsiTe  either  way,  nor  does  the  law  preenme  that  they 
are  either  more  or  less  truthful  than  otherB.  It  preanmes  they 
had,  when  they  signed,  full  linowledge  of  what  they  were  do- 
ing, and,  in  case  they  are  dead,  their  attestation,  when  proved, 
IB  prima/acie  evidence  that  all  was  done  as  it  should  be.  But 
in  all  contested  will  cases,  the  case  is  open  for  general  witnesees, 
and  when  the  testimony  is  all  in,  each  witneBS  is  credited  ac- 
cording to  the  impression  he  leaves  of  candor  and  intelligence, 
and  not  according  to  his  being  or  not  being  an  attesting  wit- 
ness. 

Onr  statute  does  not  in  terms  require  all  the  subscribing 
witnesses  to  be  sworn  on  a  contest,  except  inferendally  in  the  - 
Probate  Court.  Comp.  L.  §  4339.  This  requirement,  if  it  exists, 
is  only  implied,  and  we  are  not  called  on  now  to  determine  in 
what  cases  and  to  what  extent  it  is  imperative.  The  failure  to 
produce  such  witnesses  in  the  Probate  Court  or  on  appeal,  if 
the  witnesaes  were  within  the  jurisdiction,  and  could  be  reason- 
ably produced,  would  be  at  least  a  very  suspicious  omission, 
which  should  have  its  weight.  But  where  the  will  has  once 
been  admitted  to  probate,  and  that  order  is  appealed  from,  and 
both  witnesses  are  actually  produced  in  court  and  examined, 
the  failure  to  aak  a  particular  question  of  one  witness — when 
the  door  is  wide  open  for  cross-examination — does  not  deprive 
the  contestant  of  the  means  of  bringing  out  the  knowledge  or 
ignorance  of  such  witness,  and  can  do  no  practical  harm  to  any 
one. 

The  consequences  of  any  other  holding  would  be  too  unjust 
and  unreasonable  to  be  allowed.  And  we  have  found  no  war^ 
rant  in  authority  which  would,  in  our  opinion,  compel  any  such 
wrong  result. 

The  judgment  most  be  affirmed,  with  costs. 

The  other  justices  concurred. 


;  and  Brown  t.  Clark,  (Tt/Vo,  and  caaas 
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Ann  J.  Kelly  vs.  "William  Reynolds. 

[80  MichlgAD,  IM.] 

CiONSTBDOTION  OF   BEQUEST. 

A  testator  began  his  wiU  with  the  words  ;  "  To  my.  wife  the  provision  made  for 
her  by  the  statutes  of  this  State  I  deem  sufficient,"  and  after  providing  sundiy 
legacies  (o  others,  he  added  a,  clause  giving  to  his  son  "  all  the  residue  of  my 
estate  after  paying  the  above  bequests,  legacies  and  my  debts  and  the  expenses 
of  settling  my  estate."  /fiU,  that  he  meant  to  give  his  wife  what  she  wonid 
have  received  if  he  had  died  intestate. 

Cebtiorabi  to  Macomb  Oircnit  Court. 

Appeal  to  the  Circiiit  Court  from  an  order  of  the  Probate 
Conrt  dismiasing  a  petition  by  Ann  J.  Kelly,  executrix  of  the 
will  of  Lola  Beynolds,  asking  for  the  aasigninent  to  her,  as 
executrix,  of  one-third  of  the  residue  of  the  estate  of  de- 
cedent's husband  John  Reynolds,  such  portion  of  the  estate 
being  held  by  his  executor  William  Reynolds.  The  Circuit 
Court  affirmed  the  order,  and  the  petitioner  brings  up  the  pro- 
ceedings by  writ  of  certiorari. 

Croe&er  <&  Butchina,  for  plaintiff  in  certiorari. 

Irving  D.  Hansoom.  and  A.  B.  Maynard,  for  defendant. 

CooLET,  J.  What  did  the  testator  mean  by  the  first  clause 
in  his  will,  is  the  only  question  which  this  record  presents. 
The  plaintiff  says  he  meant  to  have  his  widow  take  eo  much  of 
hie  estate  as  would  have  passed  to  or  been  set  oS  to  her  under 
the  statutes  had  he  died  intestate.  The  defendant,  on  the  other 
hand,  says  his  intent  was  that  she  should  take  so  much  oujy  as 
she  would  take  under  the  statute  after  giring  effect  to  all  the 
gifts  he  makes  to  others  by  the  wiU.  The  difference  is  im- 
portant ;  according  to  the  one  construction  the  widow  would 
share  in  the  personal  estate  after  the  legacies  to  the  daughters 
and  the  debts  and  expenses  were  paid ;  according  to  the  other 
the  whole  of  the  residue  would  go  to  WiUiam. 

The  testator  begins  his  will  by  saying,  "  To  my  wife  the 
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provision  made  for  her  by  ihs  statntes  of  this  State  I  deem 
snfBcient."  If  this  were  the  only  clanse  in  the  will,  the  widow 
nnqnestioDablj  wonld  take  as  in  case  of  intestacy.  The  clear 
porpoee  would  then  be  held  to  be  that  the  widow  ahonld  take 
the  provisioQ  the  statntes  give  her ;  the  same  provision ;  no 
more,  bat  also  no  less. 

Nothing  that  by  any  constmotion  can  be  held  to  declare  a 
difierent  intent  is  fonnd  nntil  the  residnary  clause  is  reached. 
By  that  the  testator  gives  to  William  "  all  the  residne  of  my 
estate,  after  paying  the  above  beqnests  and  legacies,  and  my 
debts  and  the  ezpensea  of  setthng  my  estate."  This,  it  is  said, 
gives  the  whole  personalty  to  William,  deducting  only  beqnests, 
legaci^  debts  and  expenses,  and  also  certain  allowances  which 
the  statute  makes  the  widow  in  every  case,  and  over  which  the 
testator  has  no  control.  Those  allowances  the  widow  has  had 
in  this  case. 

Now  the  ai^oment  for  the  executor  is  that  the  first  clause 
gives  nothing  to  the  widow  ;  it  merely  leaves  her  to  take  under 
the  statntes.  It  does  not,  therefore,  constitute  a  bequest  or 
legacy ;  and  as  William  is  to  have  the  whole  residue,  deducting 
b^uests,  legacies,  debts  and  expenses  only,  it  follows  that 
notiiing  can  be  deducted  as  a  statutory  allowance  to  the  widow. 

It  is  not  very  safe  to  base  arguments  upon  a  supposition 
that  words  of  art  have  been  employed  with  technical  accural^ 
in  a  testamentary  instrument.  Wills  are  often  drawn  by  lay- 
men who  aim  rather  to  ueo  effective  words  to  express  their 
meaning  than  to  make  use  of  languf^  that  will  bear  nice 
criticnsm.  If  they  use  expressions  that  appear  to  convey 
clearly  to  the  common  mind  the  purpose  to  make  a  particular 
gift  they  are  not  likely  to  go  to  a  law  dictionary  to  asoertun 
whether  they  ought  to  call  it  a  devise,  a  bequest  or  a  legacy. 
Perhaps  if  tiiey  have  a  common  form  book  at  hand,  all  these 
words  will  be  applied  to  the  simplest  gift  of  a  chattel  But  it 
is  of  no  importance  whatever  so  that  we  can  clearly  see  what 
was  meant. 

Now  in  this  case  the  testator  made  no  gift  to  his  wife,  and 
yet  it  is  not  unlikely  that  in  hia  mind  it  seemed  to  be  a  gift. 
He  commences  the  clause  as  if  it  so  seemed:  *'To  my  wife," 
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he  sajB,  as  if  lie  were  giving.  But  the  real  piirpofle  seems  to 
■QB  plain  enough.  Had  he  said  "  the  .etatates  make  for  my  wife 
if  8he  BuriTes  me  a  Boitable  and  fair  provision  when  consid- 
ered with  reference  to  the  demands  of  others  npon  me :  I  can- 
not better  it,  therefore  I  will  not  change  it," — ^the  meaning 
wonld  have  been  the  same  as  now.  And  there  would  be 
nothing  strange  if  he  were  to  class  a  provision  thns  made  with 
the  gifts  actually  made  by  his  will,  applying  to  them  a  com- 
mon term  in  the  residuary  danse. 

Had  the  hnsband's  purpose  been  to  cut  down  the  wife's 
statutory  provision,  he  ong^t  to  have  said  something  like  this : 
"  To  my  wife  I  think  the  statates  give  more  than  she  deserves, 
and  therefore  my  will  is  that  she  shall  have  no  share  in  what 
shall  be  left  after  legacies,  debts  and  expenses  are  paid,  bnt  that 
the  whole  shall  go  to  the  son  to  whom  I  have  already  given 
my  farm."  That  would  have  expressed  exactly  the  intent  the 
ezecntor  now  thinks  he  discovers  in  the  will.  It  wonld,  it  is 
true,  have  sounded  somewhat  ungracious,  but  another  clause  in 
the  will  shows  that  the  testator  did  not  hesitate  to  nee  plain 
words.  We  are  nnwiUing  to  find  in  the  will  any  such  meaning 
where  a  constructicai  consistent  with  proper  feeling  is  at  least 
equally  natural  and  reasonable. 

The  cases  of  iStineman's  Appeal,  84  Fenn.  St.  394,  and 
Adavison  v.  Ayres,  5  N.  J.  Ch.  349,  are  not  nnlike  the  present 
in  some  of  their  peculiarities,  and  support  our  view  that  the 
construction  moat  favorable  to  the  widow  should  be  preferred. 

The  judgment  must  be  reversed,  and  the  case  remanded  to 
the  Probate  Court  for  proceedings  in  accordance  with  this 
opinion. 

The  other  Justices  concurred. 
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Estate  of  Pike. 

[45  WiBCOQsia,  S91.] 

Bemoval  of  bxbouiob. 

The  statute  relating  to  the  removal  of  eiecutors  {R.  S.  1858,  ch.  98,  sec  9,  m 
amcDiled  by  ch.  140.  Laws  of  1S71;  Tay.  Stats.  I3I3,  %  10),  was  adopted  from 
Massachusetts,  and  the  construction  previously  given  it  by  the  Supreme  Court 
of  that  State  witt  be  followed  here. 

Under  the  statute.the  County  Court  has  abroad  discretion  to  remove  an  executor 
where  circumstances  occur  which  render  the  execution  of  a  will,  or  the  admin- 
istralion  of  an  estate,  perpleied  or  difficult. 

It  is  a  sufficient  ground  for  removal  that,  at  the  time  of  instituting  the  proceed- 
ing. "  there  was  and  still  continues  to  be  an  acrimonious  and  hostile  feeling 
between  (he  executor  and  testator's  widow,  also  a  legatee,  which  intercept* 
and  prevents  such  a  management  and  husbanding  of  the  estate  as  prudence, 
sound  policy  and  the  interests  of  the  devisees  and  creditors  require." 

//  Kems  that  any  person  interested  in  the  estate  may  prosecute  such  a  proceeding 
independently  of  others  having  a  like  interest,  unless  the  CountyCourt  directs 
such  other  parlies  to  be  brought  in. 

Appbai.  from  the  Circmt  Conrt  for  Fond  du  Lac  county. 

Mrs.  Pike  and  certain  children  of  the  testator  are  the  lega- 
tees named  in  the  will  of  Oliver  Pike,  the  late  huaband  of  tibe 
petitioner,  and  Mr.  Kimball  is  the  execctor  of  such  ■will. 

Pending  administration  of  the  estate  left  by  the  testator, 
Mrs.  Pike  filed  her  petition  in  the  proper  Oonnty  Court  for  the 
removal  of  the  executor,  alleging  therein  that  he  is  an  unsuitable 
person  to  be  such  executor ;  and  further,  that  "  her  reason  for 
regarding  said  Kimball  unsuitable  is  the  fact  that  he  is  rongh, 
coarse  and  profane  in  his  language,  arbitrary  in  his  proceedings 
in  managing  the  property,  and  is  constantly  treating  her  and  her 
family  with  harshness  and  ill-nature  in  managing  the  property, 
giving  her  and  her  family  nunecessary  pain  and  trouble,  and 
disposing  of  the  property  at  an  undervaluation,  apparently  to 
get  the  money  in  his  possession,  and  refusing  your  petitioner 
the  neceasaiy  comforts  of  living,  and  forbidding  and  depriving 
her  of  any  use  of  the  property,  insisting  all  is  his,  and  that  her- 
self and  family  have  no  right  in  it," 

The  appellant  answered  the  petition,  denying  all  of  the 
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chai^ra  ag&inBt  him  contained  therein,  and  aTerring  that  he  has 
carefnily,  diligently  and  pmdently  administered  upon  said  es- 
tate. Ko  notice  of  the  proceeding  was  given  to  the  other  lega- 
tees under  eaid  will. 

After  a  hearing,  the  Connty  Coort  made  an  order  removing 
the  executor,  and  revoking  his  letters  t€«tamentaiy ;  and  he  ap- 
pealed from  the  order  to  the  Oircnit  Court.  The  hearing  there 
revolted  in  a  judgment  affirming  the  order  of  the  Coonty  Court. 
The  findings  of  fact  upon  which  the  jadgment  of  affirmance 
was  rendered  are  as  follows ; 

"  That  the  allegations  of  the  petition  are  true  in  sabstance ; 
that  the  respondent  is  the  devisee  of  one-third  of  the  estate  of 
which  Oliver  Fike  died  seized ;  that  at  the  time  of  the  filing  of 
the  petition  there  was,  and  still  continues  to  be,  an  acrimonious 
and  hostile  feeling  between  the  appellant  and  the  respondent, 
which  intercepts  and  prevents  ench  a  management  and  husband- 
ing of  the  estate  of  Oliver  Pike,  deceased,  as  prudence,  sound 
policy  and  the  interests  of  the  devisees  and  creditors  require; 
that  the  appellant  has  manifested  an  intention  and  purpose,  which 
still  continues,  to  trade  off  and  dispose  of  the  personal  estate  in 
such  manner  and  to  such  extent  as  to  render  impracticable  the 
cnltiTation  of  the  real  estate  and  the  preservation  of  it  for  the 
best  interests  of  the  devisees,  and  to  sell  the  same. 

"That  the  respondent  is  fmgal,  industrious  and  thrifty,  and 
has  manifested  the  capacity  and  willingness  to  preserve  the  real 
estate  from  necessity  of  side  to  pay  debts,  and  to  render  it  pro- 
ductive and  valuable  to  the  devisees." 

The  executor  appealed  from  the  jadgment  oi  the  Cireoit 
Court. 

C  A,  <&  A.  B.  Eldredge,  for  the  appellant. 

E.  S.  Broffff,  for  the  respondent. 

Ltos,  J.  The  statute  under  which  this  proceeding  for  the 
removal  of  the  executor  was  instituted  is  as  follows :  "  If  an 
executor  shall  neglect,  after  due  notice  given  by  the  judge  of 
the  County  Conrt,  to  render  his  account  and  settle  the  estate 
according  to  law,  or  to  perform  any  judgment  of  the  conrt,  or 
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flhall  abacond,  or  become  insane,  or  otherwise  incapable  or  iin- 
saitable  to  dischai^  the  trnst,  the  Comity  Court  may  remore 
Bncb  execntor."  R.  8.  1868,  ch.  08,  sec.  9,  ae  amended  hj 
ch.  110,  Laws  of  1871  (Taj.  State.  1213,  §  10).  This  is  snbstan-  . 
tiallj  the  statate  of  MaseadinaettB  of  1783,  ch.  24,  see.  10,  which 
received  judicial  constraction  in  that  State  long  before  it  WBS 
enacted  here.  In  Winship  v.  Bass,  12  Mass.  201  (decided  in 
1815),  speakiDg  of  tiiia  statute,  Chief  Jostiee  Parker,  who  deliv- 
«(red  the  opinioo  of  the  court,  swd :  "  The  statute  gives  a  very 
broad  discretion  to  the  judge,  evidently  intending  not  to  define 
or  limit  the  disabilities  which  should  be  the  causes  of  removal, 
but  to  leave  room  for  the  application  of  the  power  to  aU  causes 
which  may  occur  to  render  the  execution  of  a  will,  or  the  ad- 
minifitration  of  an  estate,  perplexed  or  difficult."  This  construo- 
tion  was  approved  by  the  same  court  in  ITtayer  v.  Homer,  11 
Mete  104,  decided  in  1846.  The  same  constraction  of  onr  stat- 
ute was  practically  adopted  by  this  court,  in  Cutler  v.  Ilmcard, 
9  Wis.  809.  As  the  statute  then  was  (R.  S.  1858,  ch.  98,  sec.  9), 
non-reeidence  of  the  executor  was  cause  of  removal ;  yet  this 
court  affirmed  the  judgment  of  the  County  Court  refusing  to 
remove  for  that  cause  alone ;  holding  that  it  was  in  the  discre- 
tion of  the  County  Court  to  retain  the  executor,  although  a 
statutory  cause  of  removal  existed,  such  cause  not  going  to  his 
fidelity  to  his  trust,  or  his  capacity  to  execute  it. 

Under  a  familiar  rule,  the  construction  given  to  the  statute 
by  the  Supreme  Court  of  Maseachusette  before  it  was  enacted 
in  this  Stete,  ought  to  prevail  here ;  and  we  adopt  that  con- 
struction the  more  readily,  because  we  believe  it  to  be  the  true 
one. 

The  question  to  be  determined  on  this  appeal  is,  therefore, 
whether  the  removal  of  the  executor  by  the  County  Court  was 
an  improper  exercise  of  the  discretion  in  that  behalf  vested  by 
law  in  that  court.  This  question  must  neceasarily  be  determined 
from  the  evidence  in  the  Circuit  Court,  all  of  which  is  presaged 
in  the  bill  of  exceptions. 

If  the  findings  of  fact  are  sustained  by  the  evidence,  we 
tiiink  the  removal  was  proper.  More  than  that,  if  the  finding 
that, "  at  the  time  of  filing  the  potion  there  was,  and  still  con- 
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tinaes  to  be,  ftn  acrimouiooB  and  boetile  feeling  between  ihe 
appellant  and  respondent,  which  intercepts  and  prevents  each  a 
management  and  husbanding  of  the  estate  of  Oliver  Pike,  de- 
ceased, as  pradence,  soand  policy  and  the  interests  of  the  dev- 
isees and  awiitors  require,"  is  established  by  the  proofs,  we 
think  that  of  itself  would  make  a  case  for  the  exercise  of  the 
discretion  of  the  conrt.  Such  a  condition  of  affairs,  whether 
chargeable  to  the  execntor  or  not,  would  inevitably  render  the 
execDtion  of  the  trost  perplexed  or  difficult,  and  would  be  likely 
to  interfere  with  the  proper  management  and  disposition  of  the 
estate. 

We  by  no  means  hold  that  a  quarrel  between  an  executor 
and  a  devisee  or  legatee  is  in  every  case  cause  for  removing  the 
executor.  The  blame  of  such  quarrel  may  rest  entirely  with 
the  devisee  or  legatee,  and  its  existence  may  not  endanger  the 
interests  of  any  one,  or  interfere  in  the  least  with  a  proper  exe- 
cution of  the  trnst.  In  snch  a  case,  if  the  executor  performs 
his  duty,  it  would  or  might  be  an  abuse  of  discretion  to  remove 
him.    But  we  have  no  such  case  before  us. 

Looking  into  the  proofs,  we  find  considerable  testimony 
tending  to  support  the  finding  of  fact  above  quoted.  The  tes- 
timony is  voluminous  and  cpnfiicting,  and  a  review  of  it  here 
would  be  a  waste  of  time  and  space.  It  must  suffice  to  say  that, 
after  careful  examination,  we  are  unable  to  find  any  satisfactory 
preponderance  of  proof  against  such  fijiding.  It  is  the  settled 
rule  of  this  court  that,  in  such  a  case,  the  finding  will  not  be 
disturbed. 

A  question  has  been  raised  as  to  the  necessity  of  making  Hie 
other  devisees  or  legatees  under  the  will  partiea  to  this  proceed- 
ing. We  are  not  aware  of  any  statute  or  mle  of  practice  which 
requires  this  to  be  done.  We  are  inclined  to  think  that  any 
person  interested  in  the  estate  may  commence  and  prosecute 
such  a  proceeding,  independently  of  other  parties  having  a  like 
interest,  unless  the  County  Court,  in  its  discretion,  should  think 
proper  to  bring  in  such  other  parties. 

Certain  other  questionB  were  argued  by  the  learned  counaeL 
Such  of  them  as  are  involved  in  the  determination  of  this  appeal 
are  of  minor  importance,  and  cannot  affect  onr  judgment.    The 
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qneatioDB  aboTe  conBidered  are  believed  to  he  the  controlling 
ones  in  the  case. 

It  follows  that  the  judgment  of  the  Circoit  Court  most  be 
affirmed. 

Judgment  affirmed. 


BemoTal  of  ezeentorB<— The  foUoning  cases  exhibit  the  grounda  on 
which  eieculoTB  and  odmlnistnilaTS  ma;  be  removed: 

Enlktlng  in  the  army.  "Non-management  bj  absence  nt  a  soldier  on 
dutj  in  the  field  remote  from  the  estate  might  be  as  dlaoatrous  aa  mlsmanagft- 
ment,"    Berry  t.  BelloWH,  80  Ark.  198. 

Failure  to  account  during  a  long  period  of  time,  n  t-g.  twenty  yean. 
Armstrong  t.  Stone,  77  N.  C.  860. 

Befo^ug  on  tender  of  security  to  inventory  at  a  (3«ditor'B  request  ceit^n 
real  estate,  alleged  to  have  been  fraudulently  conveyed,  so  that  it  might  be 
sold  for  the  payment  of  debts.  Andrews  y.  Tucker,  7  Pick.  2B0;  Minor  t. 
Head,  S  Conn.  389;  Booth  t.  Patrick,  8  Conn.  100. 

A  faljure  to  file  the  inventory  required  by  law  iA  ground  for  removal  where 
the  default  ia  due  to  negligence  or  willfulness.  Oglesby  v.  Howard,  48  Ala. 
144;  Hubbard  v.  Smith,  40  Ala.  SI6. 

Neglecting  to  give  the  statutory  bond.  But  tbe  court  will  first  g^ve  the 
delinquent  a  further  opportunity  to  make  good  the  security,  unless  his  con- 
duct indicates  intentional  wrong  or  gross  negligence.  Morgan  v.  Dodge,  44 
N.  H.  266;  Succession  of  De  Flechier,  1  La,  Ann.  80;  Davenport  v.  Irvine,  4 
J.  J.  Marsh.  00;  Cohen's  Appeal,  3  Watts,  17S. 

Where  the  letters  have  been  obt^ned  by  a  false  or  fraudulent  atatement, 
as  by  the  petitioner  representing  himself  to  be  a  creditor  of  the  estate,  wiien 
in  fact  he  was  not  such.    Hanton  v.  Wilcox,  2  HI.  00. 

So  where  a  creditor  auppreascs  the  fact  that  the  deceased,  who  died  out- 
mde  the  jurisdiction,  left  a  will,  and  mlsrepreaents  the  value  of  the  a^ets. 
Bronghton  v.  Bradley,  S4  Ala.  OM. 

Wliere  a  person  honestly  represented  herself  to  be  the  wife  of  deceased,  but 
was  not  such  in  reality,  owing  to  his  divorce  from  a  prior  wife  being  void 
Kerr  v.  Eerr,  41  N.  Y.  273;  Oram  v.  Oram,  8  Bedf.  800;  Periey  v.  Sands,  8 
Edw.SSS. 

A  like  ruling  was  made  where  the  false  representation  was  cont^ned  in  a 
proof  of  service  of  a  citation  not  made  by  the  administrator  himself.  Proctor 
V.  Wanmaker,  1  Barb.  Ch.  803. 

On  proof  of  insolvency  or  precarious  clrcumatancea  on  the  port  of  th<i 
executor,  the  court  may  require  a  sufficient  bond,  or  may  remove  him.  The 
letters  may  be  revoked,  even  where  the  executor  has  not  taken  any  active 
part  in  the  management  of  the  affairs  of  the  estate,  since  he  may  at  any  time 
righUy  aaaume  to  interfere.    Senior  v.  Ackemun,  3  Bedf.  803. 

Improvidence  Is  a  statutory  groitnd  of  removal  in  New  York,  and  the  8u- 
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preme  Court,  in  CoggBh&n  t.  Oreen,  9  Hun,  471.  reviewing  the  authoritieR, 
sa;:  "  Improvidence,  eucli  aa  to  exclndea  party  from  administration,  is  a  vant 
of  ordinary  care  and  forecast  in  the  acquJattioD  and  preaerration  of  property. 
Emerson  T.Bowera.  14  N.Y.  449.  And  it  has  been  held  that  vicious  con- 
duct,  Improper  and  diahoneal  acquisition  of  property,  and  even  loose  habits 
of  business,  did  not  constitute  '  improvidence, '  within  the  meaning  of  the 
statute.  Nor  the  fact  tliBt  the  petitioner  was  indebted  to  the  estate,  or  was  a 
gambler.  Coope  v.Lowerre,  1  Barb.  Ch.46;  HcMahoo  v.  Harrison,  10  Barb. 
639;  8.  c.  8  N.  T.  44Si  Emervon  v.  Bowers,  14  N.  T.  4M.  And  in  Coope  v. 
Lowerre.  tbe  Chancellor  says,  that  a  man  seeks  to  obtain  the  property  of 
others  by  tbeft  or  fraud  is  not  evidence  of  improvidence." 

Bankruptcy  may  furnish  a  reason  for  superseding  an  executor,  but  poverty 
does  not.  Shields  v.  Shields,  60  Barb.  56;  falrbaim  v.  Fisher,  4  Jonee  Eq. 
890;  Wilkins  v.  Harrias,  I  Winst  (N.  C.)  Eq.  No.  3,  41. 

The  Hasaachusetts  act  provides  for  removal  where  the  executors  have  t>e- 
come  "evidently  unsuitable  for  discharging  their  trust." 

In  Winshfp  v.  Bass,  12  Mass.  199,  the  court  refused  to  remove  an  execQtor 
who  was  Indebted  to  the  testator,  solely  because  be  declined  to  account  for 
such  indebtedness,  where  he  had  given  the  slatutoiy  bond  for  the  ft^thful 
discbarge  of  bla  duties.  It  was  admitted  that  tbe  relation  of  debtor  and 
creditor  between  the  executor  and  his  testator  might  be  suob  as  to  bring  the 
case  within  the  statute  tmder  certain  circumstances.  In  Thayer  v.  Homer,  11 
Melc  104.  unfitness  was  defined  as  Implying  "  no  want  of  capacity  or  mental 
Infltmity,  but  an  unfitness  arising  out  of  the  situation  of  the  person  in  con- 
necUon  with  the  estate  of  which  he  is  administrator,  either  by  reason  of  his 
being  indebted  to  it,  or  having  claims  upon  it,  or  in  the  interest  he  has  under 
a  will,  or  his  situation  as  an  heir  at  law."  In  Eussey  v.  Coffin,  1  Allen,  SC4, 
this  statement  was  dted  with  approval,  but  tbe  court  refused  to  remove  exec- 
utors for  a  failure  to  account  for  large  sums  of  money  received  by  them  from 
the  testatrix  in  her  lifetime,  and  left  unaccounted  for  in  two  settlements  with 
her,  where  the  whole  estate  consisted  of  debts  due  from  such  executors. 

The  unsuitableness  must  exist  at  the  time  the  application  for  removal  is 
made.  Proof  that  the  appointment  was  Improper  at  the  outset  is  insuffl- 
dent.     Drake  v.  Green,  10  Allen,  124. 

A  specification  of  incompetency  will  not  be  supported  by  proof  that  the 
administrator  could  neither  read  nor  write.  The  court  say:  "These  qualifi- 
cations would  be  very  useful,  but  wo  cannot  deem  Uiem  absolutely  essential. 
Such  persons  often  possess,  nevertheless,  very  considerable  business  capac- 
ity."   Gregg  V.  Wilson,  24  Ind.  227. 

Tbe  existence  of  interests  represented  by  the  administrator  or  executor 
which  are  adverse  to  those  of  the  creditors  or  legatees;  as  where  an  Inventor 
saslgned  his  patent  to  a  company  upon  a  royalty,  and  on  hia  death  the  secre- 
tary of  tbe  company  procured  a  renunciation  from  the  widow  in  his  favor, 
and  then  refused  to  enforce  any  claim  for  the  royalty.  Eellberg's  Appeal,  60 
Pa.  St.  129. 

Where  an  executor  pcrusts  in  preventing  others  aesodated  with  him  from 
Vol.  L— 28 
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iiupectJDg  or  udng  papers  belonging  to  the  eslate,  and  therebr  retards  Its 
settlement.    Chen's  Estate,  2  Parsons,  153. 

Giving  an  unantborized  preference  h>  creditors.  Foltz  v.  Prouse,  17  Dl. 
487. 

Wasting  the  estate  through  lack  of  personal  supervision,  or  by  protracted 
litigation,  or  bj  lelliiig  the  assets  at  ruinouslj  low  prices.  Emeraoa  v. 
Bowers,  14  Barb.  658;  Lucich  t.  Medio,  8  Nev.  98;  Travis  t.  Inslej,  i8  La. 
Ann.  784. 

Gross  carelessness  in  falling  to  inventoiy  property,  and  then  selling  it  as 
being  of  much  less  extent  and  value  than  it  was  in  fact  Bogers  v.  Moirisoo, 
21  La.  Ann.  466. 

Failure  to  paj  over  to  distributees  snms  ascertained  and  directed  to  be 
paid  by  a  decree  on  accounting.    Newcomb  y.  Williams,  9  Mete.  G26. 

Neglecting  to  defend  suits  brought  by  a  brother  of  the  executor  against 
the  eslate,  upon  clums  assigned  by  his  father,  such  claims  being  sufficient  in 
amount  to  consume  the  entire  estate.    Reynolds  v.  Zlnk,  27  Gratt.  29. 

Refusal  of  an  executor  or  administrator  to  discharge  the  duties  of  his  trust, 
UBTHh  V.  People,  16  ni.  284 

Absence  of  the  executor  or  administratoT  from  the  Btate  in  which  he  was 
appointed,  either  by  permanent  change  of  residence,  or  by  remaining  without 
the  Btate  for  a  long  period  of  time.  Hardanay  v.  Farham,  27  Hiss.  108; 
Harris  V.  DUlard,  81  Ala.  191 :  Crawford  r.  Tyson.  46  Ala.  299;  Succesdon 
of  McDonogb,  7  La.  Ann.  473;  Terkes  v.  Broom,  10  La.  Ann.  94;  Buccession 
of  Winn.  37  La.  Ann.  687;  Hall  v.  Monroe,  S7  Tex.  700. 

To  the  contrary.  Walker  v.  Torrance,  12  Ga.  604;  Brown  v.  StricMand, 
38  Ga  887;  Griffith  v.  Frarier,  8  Cronch,  9;  Kane  v.  Paul,  14  Peters,  89; 
Cutter  V.  Howord,  9  Wis.  809. 

The  marriage  of  an  administratrix,  in  the  absence  of  a  statute  to  the  con- 
trary, is  a  revocation  of  her  authority.  Duhme  v.  Toung,  8  Bush,  343 ;  Young 
V.  Dubme,  4  Mete.  (Ey.)  389;  Eavsnogb  v.  Thompson,  18  Ala.  817;  Tesche- 
mocher  v.  Thompson,  18  Cal.  11 ;  Frye  v.  Kimball,  16  Mo.  9. 

Acts  not  snfflclent  gronnd  for  removal.— But  the  fact  that  executors 
sold  their  testator's  real  estate,  and  themselves  became  its  purchasers,  is  not 
ground  for  removal.    Webb  v.  Dietrich,  7  Watts,  401. 

Bo  a  person  may  continue  to  act  as  administrator  after  he  has  accepted 
the  office  of  protiate  Judge.    Whitwortb  v.  Oliver.  89  Ala.  286. 

Power  of  Snrrogate's  Court  to  remove.— As  lo  the  extent  to  which 
Probate  Courts  may  revoke  lettets  granted  by  them  there  Is  a  conflict  of  au- 
thority. 

In  New  York,  it  is  held  that  the  surrogate  has  no  power  to  remove  for 
breach  of  duty,  no  matter  how  flagrant,  unless  it  Is  ^Ibin  the  language  of 
the  statute.  Emerson  v.  Bowers,  14  N.  Y.  449;  Wood  v.  Brown,  84  Id. 
887. 

In  IlllDois  and  Pennsylvania,  tbe  court  is  viewed  as  possessing  a  general 
power  to  remove  where  letters  have  been  improvidently  granted.  HcCaflrey's 
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Estate.  86  Pa.  St.  S31 1  Btoevei  t.  Ludwlg,  4  8.  &  B.  SOI ;  Marston  r.  Wilcoz, 

anisa 

But  where  the  act  requires  that  the  executor  aball  flrst  be  cited  to  flle  se- 
curity, and  in  default  of  doing  so  he  may  be  removed,  be  cannot  be  dis- 
placed without  being  afforded  the  opportunity  of  ^ving  tbe  security  specified. 
Hoetetter's  Appeal,  6  Watts,  244;  Matter  of  Taggart,  1  Ash.  821. 

In  all  cases  there  should  be  notice  to  the  administrator  of  the  application 
for  hie  removal,  and  an  opportunity  should  be  afforded  him  to  be  heard  in 
opposition  to  it.    Hoatetter's  Appeal,  S  Watts,  244. 

See,  also,  McPadgen  t.  Council,  infra,  and  cases  cited. 


"Will  of  Ebenezer  W.  Cole. 

[48  WlscoDdn,  117.] 

Effect  of  partial  TSBism. 

The  line  between  insane  delusion  and  ihe  unfounded  and  unreasonable  suspic- 
ions of  a  sane  mind  towards  olher  persons,  especially  those  closely  connected 
with  the  person  enlertaining  such  suspicions,  is  sometimes  very  indistinct ;  but 
the  legal  presumption  is  in  favor  of  sanity,  and  one  who  contests  a  will  it 
made  under  an  insane  delusion  has  the  burden  of  proof.  And  in  this  case, 
though  the  evidence  shows  that  the  testator  cherished  groundless  and  absurd 
suspicions  against  persons  nearly  connected  with  him,  this  court  is  not  satisfied 
thut  it  shows  him  to  have  been  of  unsound  mind  when  he  made  Ihe  will. 

insane  delusion  of  a  testator,  or  partial  insanity,  will  defeat  the  will  only  when 
it  can  fairly  be  inferred  that  the  instrument  was  affected  by  it ;  and  upon  all 
the  facts  shown  in  this  case  {for  which  see  tbe  opinion),  this  court  is  of  opinion 
that  if  the  insane  delusion  here  charged  really  existed,  the  provisions  of  the 
will  were  not  influenced  by  it. 

Tbe  contest  appearing  to  have  been  made  in  good  faith,  the  taxable  costs  are 
ordered  to  be  paid  out  of  the  estate. 

Appeal  from  Jefferson  Connty  Circuit  Conrt. 
Sail  <&  Skinner,  for  appellant. 
Harlow  Pease,  for  respondent. 
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Ltoh,  J.  An  instrainent  in  writing,  purporting  to  be  the 
last  wiU  and  testament  of  the  deceased,  was  presented  to  the 
County  Court  by  his  widow,  Martha  J.Cole,  for  probate.  It 
was  executed  and  attested  ia  due  form,  and,  by  its  terms,  the 
alleged  testator  devised  and  bequeathed  his  whole  estate  to  his 
said  widow.  Probate  of  the  instrument  was  contested  by  the 
sons  of  the  deceased,  Kinaldo  W.  and  Elliott  G.  Cole,  who 
appealed  to  the  Circuit  Court  from  the  order  of  the  County 
Court  admitting  the  instrument  to  probate  as  the  last  will  and 
testament  of  their  deceased  father.  The  trial  in  the  Circuit 
Court,  which  was  before  the  judge,  without  a  jury,  resulted  in 
the  affirmance  by  tliat  court  of  the  order  of  the  County  Court. 
From  the  judgment  of  afflnnance  the  sons  have  taken  an  ap- 
peal to  this  court. 

The  only  question  litigated  in  the  Circuit  Court,  and  the 
only  one  to  be  determined  on  this  appeal,  is.  Was  the  alleged 
testator  of  sound  mind  when  he  executed  the  inetmment  pro- 
pounded as  his  last  will  and  testament }  It  appears  from  the 
evidence  that  Ebenezer  W.  Cole  was  bom  about  the  year  1810. 
lie  was  first  married  in  1836,  Hie  wife  died  about  a  year 
later,  leaving,  issue  of  such  marriage,  Elliott  G-.  Cole,  one  of 
the  appellants,  now  residing  in  California.  In  1841  the  de- 
ceased again  married,  and  about  a  year  later  his  wife  gave  birth 
to  Binaldo  W.  Cole,  now  residing  in  this  State,  who  is  the  only 
living  issue  of  such  second  marriage.  In  1815  the  deceased 
removed  toWatertown,  in  this  State,  with  hie  brothers,  and 
was  in  business  there  with  them  for  several  years.  In  July, 
1864,  the  deceased  and  his  wife  voluntarily  separated,  and  in 
1869  he  commenced  an  action  for  a  divorce  under  the  statute 
making  five  years  voluntary  separation  ground  therefor.  The 
action  resulted  in  a  judgment  of  divorce.  The  case  was 
brought  to  this  court,  and  is  reported  in  27  Wis.  531.  The  de- 
ceased intermarried  with  the  respondent  in  September,  1870, 
and  died  November  4,  1878.  The  instrument  propounded  as 
his  last  will  and  testament  bears  date  and  was  executed  Jan- 
nary  1,  1872. 

The  foregoing  statement  of  the  leading  incidents,  and  the 
dates  thereof,  in  the  history  of  the  deceased,  is  necessary  to  a 
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proper  anderstanding  of  the  teBtimony  relating  to  his  alleged 
mental  nneonndnees  at  the  time  he  executed  the  instrument 
imder  oonaideration.  That  testimonj  will  now  be  considered. 
It  appears  that  abont  the  year  1863  the  deceased  conceived  the 
idea  that  his  wife  was  unchaste,  and  that  Kinaldo  was  not  his 
son.  He  asserted  this  freely  and  persistently  from  that  time 
until  he  procnred  the  divorce  from  her,  six  or  seven  years  later ; 
also  that  his  wife,  as  well  as  one  of  his  brothers,  intended  and 
attempted. to  poison  him.  Beyond  all  question  these  charges 
were  utterly  groundless,  and  nothing  appears  to  justify  even  a 
suspicion  of  their  truth.  The  wife  (since  deceased)  was  un- 
doubtedly a  lady  of  high  moral  character,  and  had  done  no  act 
for  which  she  should  have  been  made  the  victim  of  so  cruel  a 
chai^.  Equally  baseless  was  the  absurd  chai^  against  his 
brother. 

The  testimony  develops  several  vagaries  of  the  deceased 
during  the  six  or  seven  years  before  mentioned,  but  all  these 
had  their  origin  in  his  belief  that  his  wife  was  unchaste,  as  did 
also  his  belief  that  his  brother  was  hostile  to  him  and  sought 
his  death,  and  that  Kinaldo  was  not  his  son.  Ko  reasoning  or 
expostulation  could  shake  that  belief.  When  told  that  Kinal- 
do  looked  and  walked  like  him,  it  seemed  to  make  no  impres- 
sion upon  his  mind ;  and  he  was  angry  with  his  brother,  who, 
to  gratify  him,  had  watched  to  see  if  strange  men  visited  Mrs. 
Cole's  apartments,  when  his  brother  reported  to  him  that 
nothing  of  the  kind  had  occnrred.  The  claim  that  the  de- 
ceased was  of  unsoond  mind,  if  sustained  at  all,  must  be  sus- 
tained on  the  ground  alone  that  his  belief  that  his  wife  was 
unchaste  and  his  son  illegitimate  amounted  to  insane  delusion. 
True,  there  was  some  evidence  to  the  effect  that  he  was  in  the 
habit  of  taking  large  quantities  of  morphine  and  chloral  daily, 
and  that  his  mind  was  seriously  affected  by  bis  ceasing  the  use 
of  the  latter  drag  a  few  days  before  he  executed  the  instru- 
ment in  question.  This  evidence  entirely  fails  to  satisfy  us 
that  the  use  or  abandonment  of  these  drugs  rendered  him  in- 
capable of  making  a  valid  will. 

It  must  be  conceded  that  the  belief  of  deceaaed  in  respect 
to  the  unchastity  of  his  wife,  persisted  in  as  it  was  without 
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evidence  to  support  it  and  against  all  reasonable  probabilities  of 
its  truth,  looks  very  much  like  insane  delusion.  Tet  it  is  not 
ueceBsarily  so.  Observation  teaches  as  that  there  is  a  veij 
lai^  class  of  people,  whose  sanitj  is  undoubted,  who  are  un- 
duly jealous  or  aaspicious  of  others,  and  especially  of  those 
closely  connected  with  them,  and  who,  upon  the  most  triviid. 
even  whimsical  gronnds,  will  wrongfully  impute  the  worst  mo- 
tives and  conduct  to  those  iu  whom  they  ought  to  confide. 
This  insanity,  which  is  developed  in  a  great  variety  of  forms, 
is  altogether  too  common,  and  too  many  persons  confeseediT 
saue  are  to  a  greater  or  less  extent  afflicted  with  it,  to  justify  ns 
in  saying  that  because  the  deceased  was  so  afflicted  he  was  in- 
sane, or  the  victim  of  insane  delusion.  The  line  between  tlie 
unfounded  and  unreasonable  suspicions  of  a  sane  mind  (for 
donbtlees  there  are  such)  and  insane  delusion  is  sometimes  quite 
indistinct  and  difflcult  to  be  defined.  However,  the  l^al  pre- 
sumption is  in  favor  of  eauity,  and  on  the  issue  of  sanity  or 
insanity  the  burden  is  upon  him  who  asserts  insanity,  to  prove 
it.  Hence,  in  a  doubtful  case,  unless  there  appears  a  prepon- 
derance of  proof  of  mental  unsoundness,  the  issue  should  be 
found  the  other  way. 

There  is  but  little  evidence  that  the  deceased  labored  under 
the  alleged  delusion  after  he  obtained  his  divorce.  The  onl; 
evidence  on  the  subject  is  that  of  his  brother,  who,  after  hav- 
ing testified  generally  that  deceased  said  he  did  not  believe 
Rinaldo  was  his  son,  further  testified  in  substance  that  he  did 
not  talk  in  that  way  during  the  last  three  years  of  his  life. 
Iteally  the  only  evidence  tending  to  prove  the  continuance  of 
the  delusion  beyond  1869  or  1870,  is  the  following  testimony 
of  the  same  brother :  "  I  should  think  the  last  talk  of  that  kind 
was  in  1875  ;  the  last  I  recollect."  The  witness  gave  no  pa^ 
ticulars  of  the  conversation.  If  the  deceased  had  suffered  in- 
sane delusions,  there  is  much  reason  for  believing  they  had  die- 
appeared  from  his  mind  before  January,  1872. 

It  may  be  conceded  that,  on  the  proofs,  this  is  a  doubtfol 
CHse ;  that  it  is  difflcult  to  say  whether  the  unfounded  and  un- 
reasonable belief  of  the  deceased  that  his  wife  waa  unchaste 
and  his  son  illegitimate  was  consistent  with  the  condition  of 
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eanity,  or  whether  it  was  an  inBane  deluaion  ;  or,  if  an  insane 
delosioQ,  whether  it  had  ceased  before  January,  1872.  The 
question  is  one  of  fact,  and  it  is  so  donbtfnl  how  it  should  be 
determined  on  the  evidence,  that  this  court  on  appeal  oonld  not 
properly  distarb  the  finding  of  the  Circuit  Court  in  that  be- 
half, had  that  court  found  specifically  upon  it.  But  the  Circuit 
Court  did  not  find  specifically  whether  the  deceased  was  or  was 
not  the  victim  of  insane  delusion  when  he  executed  the  instrn- 
ment  in  question.  The  court  only  found  that  when  he  exe- 
cuted it  he  had  testamentary  capacity. 

Now,  although  he  may  have  been  laboring  under  the  insane 
delusion  that  hia  former  wife,  from  whom  he  was  divorced,  had 
been  unfaithful  to  him,  it  by  no  means  follows  that  he  could 
not  make  a  valid  testamentary  disposition  of  his  property.  His 
sanity  on  all  matters  not  connected  with  alleged  delusion  is 
freely  conceded  on  aU  hands,  and  is  undoubted.  Unless  his 
delusion  controlled  or  iofinenced  the  provisions  of  his  will,  the 
will  should  be  upheld. 

The  law,  as  laid  down  by  Sir  John  Nicholl  in  the  great 
leading  case  of  Dew  v.  Clai-k,  1  Add.  279,  s.  o.  8  Add.  79,  is 
that  partial  insanity  may  defeat  a  will  if  it  can  be  fairly  in- 
ferred that  the  instrument  is  the  direct  offspring  of  the  delu- 
sion. But  if  the  hallucination  of  the  testator  is  inoperative 
when  he  executes  the  will — if  the  instrument  is  solely  the  off- 
spring of  his  sane  faculties,  untainted  and  unaffected  by  his 
delusioQ — ^it  is  a  valid  will.  This  rule  of  law  is  supported  by 
Bound  reason,  and  cannot  be  abrogated  without  greatly  endan- 
gering the  testamentary  right. 

"We  will  now  briefiy  examine  this  case  in  the  light  of  the 
above  principle.  In  order  to  do  so,  we  assume,  of  course,  that 
tde  deceased,  when  he  executed  the  instrument  propounded  as 
his  last  will  and  testament,  was  under  insane  delusion  in  re- 
spect to  the  chastity  of  his  former  wife  and  the  legitimacy  of 
Riualdo.  The  precise  question  to  be  considered  is,  Did  such 
delusion  influence  the  provisions  of  the. instrument  t  In  other 
words,  was  the  instrument  the  offspring  and  result  of  the  delu- 
sion ?  The  leading  features  of  the  case  affecting  this  question 
are  as  follows : 
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FirtA.  There  is  no  evidence  that  his  delusion  affected  the 
condnot  of  the  deceased  towards  Einaldo  in  the  slightest  de- 
gree, or  that  be  ever  failed  to  treat  him  as  a  father  shonld  treat 
a  son. 

Second.  The  deceased  made  some  provision  for  both  of  his 
sons,  from  time  to  time,  and  there  is  no  evidence  that  he  dis- 
criminated between  them.  The  case  does  not  show  that  he 
made  any  better  provisioQ  for  Elliott  than  he  did  for  lUnaldo. 
If  the  will  disinherits  Eiualdo  it  also  disinherits  Elliott. 

Ihird.  The  proofs  tend  to  show  that  the  divorced  wife  is 
dead,  and  that  the  estate  which  she  received  as  aUmony  de- 
scended to  Kinaldo.  A  very  liberal  allowance  was  made  to  her 
in  the  divorce  snit.  27  Wis.  531.  Whether  she  died  before 
the  alleged  will  was  executed,  does  not  appear ;  but  were  she 
then  living,  it  [is  fair  to  presume  that  the  deceased  thought 
Binaldo  would  inherit  her  estate,  and  thus  be  provided  for,  in- 
directly, out  of  his  own  estate. 

Fourth.  The  will  is  entirely  fair  and  reasonable.  The  es- 
tate of  the  deceased  was  greatly  impaired  by  the  expenses  of 
the  divorce  proceedings  and  the  alimony  which  he  was  com- 
pelled to  pay  his  former  wife.  For  several  years  before  his 
death  he  was  infirm  and  unable  to  earn  money,  and  was  com- 
pelled to  subsist  in  a  great  measure  upon  his  capital.  When 
he  died,  his  estate  does  not  seem  to  liave  amounted  to  more 
than  from  $5,000  to  $7,000.  His  wife,  the  proponent,  lived 
with  him  and  cared  for  him  eight  years,  and  for  much  of  that 
time  he  was  an  invalid,  necessarily  requiring  much  care  and 
attention.  It  is  not  seriously  claimed  that  slie  failed  in  the  dis- 
charge of  her  duty  as  a  wife.  When  she  married  him,  she  had 
about  $2,500,  some  part  of  which  she  loaned  to  the  deceased, 
and  the  whole  of  it  had  been  expended  when  he  died.  She 
was  thus  left  at  his  death  without  any  means  of  support  other 
than  what  she  might  derive  from  his  estate.  She  was  then 
nearly  sixty  years  of  age.  It  was  the  duty  of  the  deceased  to 
make  as  auiple  provision  as  his  means  would  allow  for  the  sup- 
port of  his  widow  during  the  remainder  of  her  life,  and  prob- 
ably his  whole  estate  will  no  more  than  suffice  for  that  par- 
pose. 
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MJik.  In  January,  1877,  the  deceased,  in  the  absence  of 
his  wife,  execated  another  wiU,  making  provieion  for  the  sale  of 
his  property,  the  investment  of  the  proceeds,  the  payment  to 
his  wife  of  one  dollar  per  day  during  her  life,  and  after  her 
death  the  residae  to  go  to  hie  sons,  and  revoking  the  former 
will.  In  June  following  he  destroyed  this  instrument,  took  the 
firet  will  from  its  envelope,  read  it  or  had  it  read  In  the  pres- 
ence of  himself  and  wife,  placed  it  in  another  envelope,  sealed 
it,  wrote  thereon  "  The  last  will  and  testament  of  E.  W.  Cole," 
and  placed  it  in  his  desk,  where  it  remained  until  after  he 
died.  It  was  first  opened  by  the  connty  judge.  At  that  time 
there  is  no  reasonable  doubt  that  the  deceased  was  perfectly 
Baue.  The  deliberate  republicatioo  (so  to  speak)  of  the  will 
under  the  oircumstances  is  a  most  significant  fact,  tending 
strongly  to  show  that  whatever  delusion  the  deceased  was 
under  when  he  execated  the  will,  the  instraraent  expressed 
his  deliberate,  sane  judgment  and  wishes,  uninfluenced  by  any 
deloeion. 

These  and  other  less  impoi:tant  facte  in  the  case,  which  it  is 
unnecessary  to  comment  upon,  impel  us  to  think  that  the 
Circuit  Court  held  correctly  that  the  deceased  had  testamentary 
capacity ;  that  is,  was  of  sound  mind  when  he  executed  the  in- 
strument propounded  as  his  last  will  and  testament.  At  least, 
the  evidence  is  so  strong  in  that  direction  that  we  cannot  dis- 
turb the  finding. 

The  judgment  of  the  Circuit  Court  must  be  affirmed ;  and 
inasmuch  as  we  perceive  no  reason  to  doubt  the  good  faith  of 
the  contestants,  the  taxable  costs  must  be  paid  out  of  the  estate. 

So  ordered. 


Bee,  as  to  effect  of  partial  fnsaaitj,  Will  of  Blakely,  p.  264,  ante;  and. 
KingBbuiy  v.  Wbitaket,  p.  346,  ante. 
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James  Slade  bt  al.  v8^  James  T.  Patten  et  al. 

[68  Matoe.  380.] 

PBBPBTnrnBe. — Dependbkt  clauses. 

The  will  sajri :  "  I  give  and  devise  my  estate,  real  and  peisonal,  as  follows  :  To 
each  and  all  my  children  in  equal  pari  or  proportion  of  all  and  singular  tay 
properly:  to  (naming  (wo  sons  and  live  married  daughters)  one-seventh  pact  to 
each  of  ihem  and  their  heirs,  with  the  proviso,  that  the  parts  and  proportions 
hereby  devised  and  bequeathed  to  [naming  four  of  the  daughters)  and  their 
heir?,  instead  of  paying  into  their  hands,  is  to  go  into  the  hands  of  J.  5.  and 
G.  M.  P.,  whom  1  hereby  appoint  trustees,  to  hold,  manage  and  dispose  of 
said  parts,  and  the  properly  received  therefor,  for  the  use  and  benefit  of  said 
(naming  the  four  daughters)  and  their  heirs,  according  to  the  discretion  of 
said  trustees,  ffili/,  l.  Thai  the  trust  for  the  use  and  benefit  of  the  heirs  of 
his  daughters  indefinitely,  as  well  as  for  the  use  and  benefit  of  his  daughters, 
was  void  for  perpetuity;  l.  That  the  trust  being  void,  the  absolute  gift  re- 
mained in  full  force  and  unimpaired. 

A  devise  to  be  valid  must  he  so  limited  as  necessarily  to  vest  within  b  life  or 
lives  in  being  and  twcnly-one  years,  adding,  in  case  of  an  unborn  child,  Ihe  or- 
dinary period  of  gestation. 

In  a  subsequent  clause  the  will  says ;  "  In  case  that  S.  E.  (one  of  the  daughters 
named)  should  die  before  her  husband  and  leave  no  children,  I  will  thai  her 
part,  after  the  expiration  of  six  years,  be  transferred  by  the  trustees  over  to  the 
parties  of  the  six.  other  heirs,  and  be  equally  divided  between  them."  //l!if. 
That  this  special  clause  is  so  connected  with  and  dependent  upon  the  (rust 
clause,  if  that  fails,  this  will  fail  with  iL 

Bill  m  EQirmr,  asking  constmction  of  a  will. 

W.  L.  Putnam,  ioT  the  complainantB. 

iV".  Webb,  for  Ann  Angusta  Wtittlesey  et  al. 

C.   f)''.  Larrahee,  for  George  P.  Slade  et  al. 

M.  M.  Butler  06  B.  F.  Thmiae,  for  Statira  Elliot. 

S.  C.  Strout  &  H.  W.  Gage,  for  James  T.  Patten  ^  al. 

Appletom,  C.  J.  This  is  a  bill  in  equity,  bronglit  in  pnrsu- 
ance  of  the  provieions  of  R.  S.,  c.  77,  §  5,  by  the  complainants 
claiming  under  the  will  of  George  F.  Patten,  to  obtain  the 
construction  of  the  eame.     All  having  an  interest  in  the  qnea- 


i  by  Google 


8LADB  T,  PATTEN.  347 

tion  to  be  determined  have  been  made  partiea  to  the  bill,  and 
have  entered  an  appearance. 

The  will  is  in  these  words :  "  I  give,  devise  and  beqneath, 
all  and  singular  raj  estate,  real  and  personal,  as  follows ;  that 
is  to  say,  to  each  and  all  my  children  an  eqnal  part  or  propor- 
tion of  all  and  eingnlar  ray  property,  viz. :  To  Catherine  F. 
Walker,  Hannah  T.  Slade,  wife  of  Jarvis  Slade,  James  T.  Pat- 
ten, Statira  Elliot,  wife  of  John  Elliot,  Panlina  Tappan,  wife 
of  Winthrop  Tappan,  Augnsta  Whittlesey,  wife  of  Eliphalet 
Whittlesey,  and  George  M.  Patten,  one-seventh  part  to  each  of 
them  and  their  heirs,  with  the  proviso,  that  the  parte  and 
proportions  hereby  devised  and  beqaeathed  to  Catherine  F. 
Walker,  Statira  Elliot,  Paulina  Tappan,  and  Angosta  Whittle- 
sey and  their  heire,  instead  of  passing  into  their  hands,  is  to  go 
into  the  hands  of  James  Slade  of  New  York,  and  George  M. 
Patten  of  Bath,  whom  I  hereby  appoint  trustees,  to  hold,  man-' 
age  and  dispose  of  said  parts,  and  the  property  received  there- 
for, for  the  nse  and  benefit  of  said  Catherine  F.  Walker, 
Statira  Elliot,  Paulina  Tappan,  and  Augusta  Whittlesey  and 
their  heirs,  according  to  the  discretion  or  said  tmstees." 

It  is  apparent  that  the  testator  intended  to  treat  all  his  chil- 
dren with  perfect  equality,  giving  "  to  each  and  all  his  (my) 
children  an  equal  part  and  proportion  of  all  and  singular  hia 
(my)  property ; "  and,  while  he  placed  "  the  parts  and  propor- 
tions "  of  four  of  his  daughters  in  the  hands  of  trustees,  the 
trustees  were  "to  hold,  manage  and  dispose  of  said  parts,  and 
the  property  received  therefor,  for  the  use  and  benefit "  of  hie 
said  daughters  and  their  heirs.  True,  it  was  to  be  according  to 
tlie  discretion  of  the  trustees,  but  that  discretion  related  solely 
to  the  holding,  managing  and  disposing  of  these  parts.  There 
is  no  provision  for  the  termination  of  the  trust  estate.  It  con- 
tinues for  the  heirs  of  the  daughters  named  equally  as  for  the 
daughters. 

If  the  trustees  are  to  hold  the  estate  for  the  four  daughters 
aud  the  heirs  of  the  daughters,  then  the  trust  is  void  as  creating 
a  perpetuity. 

But  it  has  been  argued  that  the  intention  of  the  testator 
was  that  the  trust,  ae  to  eacli  of  his  daughters,  should  cease  as 
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to  Buch  daughter,  and  vest  in  the  children  of  such  daughter. 
But  this  is  against  the  express  terms  of  the  will,  by  which  the 
trustees  are  to  hold  the  estate  "for  the  nse  and  benefit"  of  the 
four  daughters  named  "  and  their  heira."  The  trust  is  as  much 
for  the  heirs  of  the  daughters  as  for  the  daughters.  The  will 
makes  no  provision  for  the  termination  of  the  trust  at  the 
death  of  the  daughters  or  their  heirs.  It  continnes  as  much 
for  the  latter  ae  for  the  former.  The  devise  is  one  and  indivis- 
ible to  the  trustees  to  hold,  manage  and  dispose  of,  for  the  use 
and  benefit  of  the  daughters  and  their  heirs.  In  no  legal  sense 
can  the  daughters  be  deemed  the  first  takers,  and  the  trust  valid 
as  to  them  and  not  as  to  their  heirs. 

But  assuming  it  to  have  been  the  testator's  intention  that  on 
the  decease  of  his  daughters  their  respective  shares  should  go 
to  the  heirs  of  such  daughters  in  fee  simple,  still,  this  would 
■create  a  perpetuity,  because  it  was  possible,  that  they  might 
have  heirs  unborn  at  the  testator's  death  and  in  whom  the  es- 
tate would  not  vest  within  lives  in  being  and  twenty-one  years 
and  a  fraction  afterwards. 

"  This  rule  is  imperative  and  perfectly  well  established. 
An  executory  devise,  either  of  real  or  personal  estate,  is  good," 
observes  Merrick,  J.,  in  Fosdiek  v.  Fosdick,  6  Allen,  41,  "  if 
limited  to  vest  within  the  compass  of  a  life  or  lives  in  being 
and  twenty-one  years  afterwards ;  adding  thereto,  however,  in 
case  of  an  infant  en  ventre  sa  mere,  sufficient  to  cover  the  or^ 
dinary  time  of  gestation  of  such  child.  But  the  limitation,  in 
■  order  to  be  valid,  must  be  so  made  that  the  estate,  or  whatever 
is  devised  or  bequeathed,  not  only  may,  but  must  necessarily, 
vest  within  the  prescribed  period.  If  by  any  possibility  the 
vesting  may  be  postponed  beyond  this  period,  the  limitation 
over  will  be  void."  In  any  view  of  the  trust,  therefore,  it 
must  be  deemed  void,  as  creating  a  perpetuity.  1  Perry  on 
Trusts,  §§  381,  382,  383. 

Here,  in  the  first  instance,  there  was  an  absolute  gift  to  the 
daughters  and  their  heirs.  Upon  this  gift  a  limiting  or  restric- 
tive clause  was  attempted  to  be  grafted,  which,  it  has  been  seen, 
was  void.  The  first  gift  remains  in  full  force  if  the  attempted 
qualification  becomes   ineffectual.     The   presumption  is  that 
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"  the  teetator  intenda  the  prior  absolnte  gift  to  prevail,  except 
BO  far  only  as  it  ia  effectnallj  Bnpereeded  by  the  subsequent 
qualified  one."  1  Jarman  on  Wills,  §  257.  "Whenever  there 
iB  a  limitation  over,"  remarks  Merrick,  J.,  in  Foadick  v.  Fo»- 
dick,  6  Allen,  41,  43,  "  which  cannot  take  effect  by  reason  of 
its  being  too  remote,  the  will  is  to  be  construed  as  if  no  snch 
provision  or  clause  were  contained  in  it ;  and  the  person  or  per- 
sons otherwise  entitled  to  the  estate  or  property  will  take  it 
wholly  discharged  of  the  devise,  bequest  and  limitation  over. 
Sears  v.  RmaeU,  8  Gray,  86,  97 ;  Brattle  Square  Church  v. 
Grant,  3  Gray,  142." 

The  conclusion  is  that  the  trust  for  the  daughters  is  void  as 
creating  a  perpetuity,  and  the  absolute  gift  remains. 

It  is  obvious  that  there  are  no  words  of  inheritance  in  the 
trustees.  But  that  cannot  be  deemed  material.  Courts  of 
equity  do  not  permit  a  trust  to  fail  for  want  of  trustees.  Tlieir 
tenure  is  to  be  determined  by  their  powers  and  duties.  "  The 
intent  of  the  parties  is  determined  by  the  scope  and  extent  of 
the  trust.  Therefore  the  extent  of  the  legal  interest  of  a  trus- 
tee in  an  estate  given  to  him  in  trust,  is  measured,  not  by  words 
of  inheritance  or  otherwise,  but  by  the  object  and  extent  of  the 
trust  upon  which  the  estate  is  given.  On  this  principle  two 
roles  of  constmotion  have  been  adopted  by  courts ;  first,  when 
a  trust  is  created,  a  legal  estate  sufficient  for  the  pnrposes  of  the 
trust  ehaU,  if  possible,  be  implied  in  the  trustee,  whatever  may 
be  the  limitation  in  the  instrument,  whether  to  him  or  his  heirs 
or  not ;  and,  second,  although  a  legal  estate  may  be  limited  to 
a  trustee  to  the  fullest  extent,  as  to  him  and  his  heirs,  yet  it 
shall  not  be  carried  further  than  the  complete  execution  of  the 
trust  requires."  1  Perry  on  Trusts,  §  312.  Courts  will  imply 
an  estate  in  the  trustees,  though  no  estate  is  given  them  in 
words,  to  carry  into  effect  the  intention  of  the  parties.  The 
absence  of  words  of  inheritance  in  the  trustees  would  not  be 
held  to  limit  the  duration  of  the  trust  to  their  lives,  if  the  trust 
were  a  valid  one.  But  the  trust  being  void,  for  the  reasons 
already  given,  the  estate  of  the  trustees  must  cease ;  as  no  pro- 
vision has  been  made  for  a  trust  which  could  be  carried  legally 
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The  devise  to  Mrs.  Elliot  difiers  from  that  to  the  other 
daughters.  The  proTisions  of  the  will  bs  to  her  stand  thns : 
First,  there  is  a  devise  to  her  and  her  beirs.  Then  a  tmet  is  in- 
terposed, which  we  have  seen  is  void,  followed  by  the  following 
claose :  "In  case  that  Statira  Elliot  should  die  before  her  hnB- 
band  and  leave  no  children,  I  will  that  her  part,  after  tbe  expi- 
ration of  six  years,  be  transferred  by  the  trustee  over  to  the 
parties  of  the  other  six  heirs,  and  to  be  equally  divided  between 
them." 

Leaving  out  of  consideration  the  trust  as  void,  there  is  first 
a  gift  to  her  and  ber  heirs,  but  in  case  she  dies  before  her  bus- 
band,  leaving  no  children,  then  over.  This  is  as  if  be  bad 
said  to  Statira  EUiot  and  ber  children,  but  in  case  she 
died  leaving  no  cbildreu,  then  over.  Tbe  doctrine  is  thus 
stated :  "  When  a  testator  in  the  first  instance  devises  land  to  a 
person  and  his  heirs,  and  theu  proceeds  to  devise  over  tbe  prop- 
erty in  terms  which  show  that  he  used  the  word  heirs  in  tbe 
prior  devise  in  tbe  restricted  sense  of  heirs  to  the  body ;  snch 
devise  confers  only  an  estate  tail,  tbe  effect  being  the  same  as 
if  the  latter  expression  had  been  originally  employed."  2  Jar- 
man,  238.  "  If,  therefore,"  remarks  Shaw,  C.  J.,  in  Nightin- 
gale V.  Burrell,  15  Pick.  104,  "  an  estate  is  devised  to  A.  and 
his  heirs,  which  is  a  fee ;  and  it  is  afterwards  provided  that  if 
A.  die  without  issue,  then  over,  this  reduces  it  to  an  estate  tail 
by  implication.  The  law  implies  that  by  '  heirs '  in  the  first 
devise,  was  intended  heirs  of  the  body,  and  it  also  implies  from 
the  proviso,  that  it  was  not  the  intent  of  the  testator  to  give  the 
estate  over  and  away  from  the  issue  of  the  first  devisee,  bnt,  on 
tbe  contrary,  that  sach  issue  should  take  after  the  first  devisee." 
ParJiinan  v.  Bowdoin,  1  Sumn.  367.  The  cases  cited  by  tbe 
counsel  for  Mrs.  Elliot  leads  to  the  conclusion  that  she  would  be 
entitled  to  an  estate  tail  in  tbe  real  estate. 

But  the  words  which  will  create  an  estate  tail  when  applied 
to  real  estate,  will  give  an  absolute  interest  when  applied  to 
personalty,  "  The  same  limitation  onder  the  English  law, 
which  would  create  an  estate  tail  if  applied  to  real  estate, 
would  vest  the  whole  interest  absolutely  in  the  first  taker  if  ap- 
plied to  chattels."  4  Kent  Com.  283 ;  Hall  v.  Prient,  6  Gray, 
38,  22. 
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Sach  might  have  lieen  the  legaJ  rights  of  Mrs.  Elliot  had 
there  been  no  attempt  at  creating  a  trust  estate,  but  this  pro- 
vision cannot  be  eliminated  from  the  will.  It  ib  there.  If  the 
trust  is  void  as  to  one  daughter  it  is  void  as  to  all.  Equality 
among  the  children  is  the  rule.  It  was  not  the  intent  that 
three  daughters  should  have  an  absolute  estate  in  their  shares 
and  the  fourth  to  have  an  interest  only  for  life.  Now  to  set 
aside  the  trust  as  to  three  of  the  daughters  and  giving  such  a 
constmction  to  the  will  as  would  give  Mrs.  Elliot  a  life  estate 
only  in  ease  she  survived  her  husband,  thus  limiting  her  only 
to  her  income,  so  that  the  estate  may  be  kept  intact  to  meet  the 
contingency  of  her  dying  and  leaving  no  children,  would  be 
the  making  a  will  the  testator  never  made  and  defeating  his 
manifest  intent  of  giving  "  to  each  and  all  his  (my)  children  an 
equal  part  and  proportion  of  his  property." 

If  the  trust  was  void  from  the  beginning,  then  those  named 
as  trustees  never  held  any  of  her  property  as  trustees  to  be 
transferred  to  the  heirs. 

The  result  is  that  the  trust  as  to  the  daughters  is  void  as 
creating  a  perpetuity ;  and,  as  it  is  the  manifest  intention  of 
the  testator  to  divide  his  estate  equally  among  his  children,  the 
special  clause  as  to  Mrs.  Elliot  is  so  connected  with  and  de- 
pendent upon  the  trust  clause  that  if  that  fails  this  fails  with 
it,  and  as  they  hold  the  estate  devised  as  an  absolute  gift,  so 
equally  does  she. 

According  to  the  true  construction  of  the  will  of  George  F. 
Patten,  it  is  declared : 

I.  That  the  trust  attempted  by  said  will  to  be  vested  in  the 
complainants  is  wholly  void. 

II.  That  the  children  of  Catherine  F.  Walker,  deceased,  are 
entitled  to  receive  payment,  delivery  and  conveyance  of  a  share, 
to  wit :  one-f  earth  of  the  principal  and  body  of  the  estate  in 
the  hands  of  the  complainants,  to  the  use  of  themselves,  their 
heirs  and  assigns  forever,  absolutely  and  free  of  all  control 
from  the  complainants. 

III.  That  said  Statira,  Paulina  and  Augusta  are  each  en- 
titled to  receive  payment,  delivery  and  assignment  of  a  share, 
to  wit :  of  one-fourth  of  the  principal  and  body  of  the  said 
estate  in  the  hands  of  the  complainants,  each  to  the  use  and  b&- 
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hoof  of  herself,  her  heirs  and  assigoB  forever,  free  from  the 
control  of  these  complainants. 

lY.  That  these  complainants  may  and  shall  pay,  deliver 
and  assign  to  said  Statira,  Faalina  and  Angnsta,  and  to  the 
children  of  said  deceased  Catherine,  any  and  all  of  the  prin- 
cipal and  body  of  the  estate  in  their  hands  to  the  use  of  said 
Statira,  Panlina,  Angnsta,  and  to  the  heirs  and  assigns  of  each 
forever,  and  to  the  nse  of  the  heirs  of  said  Catherine,  their 
heirs  and  assigns,  their  respective  and  several  shares,  free  from 
the  control  of  the  complainants. 

And  it  is  ordered  and  decreed  that  the  costs  of  the  proceed- 
ing be  charged  upon  the  estate  of  Statira,  Panlina,  Augusta 
and  the  heirs  of  Catlierine. 

Walton,  BakboWs,  Danfobth,  Yiroin  and  Libbet,  JJ., 
concurred. 


See,  as  to  perpetuities,  SimpBon  v.  Cook,  p.  27,  c 


Will  of  Rachel  Hulsb. 

[Si  Iowa,  662.] 

PUBUOATION   OF   OONTENTfl   OP   WILL. 

It  is  not  essential  to  the  validity  of  a  will  lha[  the  ctwraeler  and  purpose  of  the 
instnimeni  should  be  staled  to  the  witnesses  by  the  testator. 

On  APPEAL  from  Allamakee  Circuit  Court. 

A  -will  of  deceased,  dated  April  28, 1877,  was  presented  for 
"  probate,  which  was  resisted,  and  another  will,  dated  October  26, 
1877,  was  presented  as  the  latest  disposition  of  intestate's  prop- 
erty. The  cause  was  sent  to  a  referee,  who  f onnd  and  so  re- 
ported that  the  last  will  was  invalid,  for  the  reason  that  at  the 
time  of  its  execution  the  testate  was  not  possessed  of  a  sound 
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mind.  The  will  firet  executed  was  found  by  the  referee  to  have 
been  properly  executed,  and  he  recommended  its  admission  to 
probate.  The  report  of  the  referee  wae  confirmed,  and  the  will 
dated  April  28, 1877,  was  admitted  to  probate.  The  party  con- 
testing this  will  appeals.  No  appeal  was  taken  from  the  decis- 
ion SB  to  the  will  of  date  October  26, 1877. 

Dayton.  <&  DayUm,  for  appellant. 
iSiaaeman  dk  Cha^n,  iat  appellee. 

Beck,  C  J,  I.  The  referee  fonnd  and  reported  the  facts 
in  regard  to  the  execution  of  the  will  to  be  as  follows :  "  The 
evidenoe  was  all  directed  to  the  qnestion  raised  by  contest- 
ant's objection,  that  the  will  was  not  properly  executed  and 
pabliahed.  From  the  evidence  I  find  the  facts  to  be,  that,  one 
or  two  days  prior  to  the  signing  of  said  instnunent,  said  Bachel 
Hnlse  requested  one  John  8.  Deremo  to  write  her  will ;  that,  in 
purgnance  of  said  request,  said  Deremo  gave  directions  to  his 
daughter,  in  the  presence  of  said  testatrix,  to  write  the  will  in 
form  as  he  shoold  direct ;  that  the  testatrix  then  dictated  the 
terms  of  the  will  as  written  down  at  the  time  by  the  daughter 
of  said  Deremo ;  that,  after  it  was  written,  it  was  read  over  to 
Mrs.  Hulse,  and  she  then  expressed  herself  satisfied  with  it,  and 
that  it  was  in  adcordance  with  her  wishes ;  that  said  Deremo 
took  said  will  away  with  him,  and  returned  with  it  a  day  or  two 
afterward,  when  she  again  expressed  a  desire  to  execute  it ;  that 
said  Deremo  went  for  the  two  witnesses,  who  were  neighbors, 
and  who  went  to  the  residence  of  Mrs.  Hulse ;  that  in  their 
presence  Mrs.  Hulse  was  asked  by  said  Deremo  if  she  desired 
to  hare  the  paper  read,  that  she  said  she  did  not,  as  she  knew 
what  it  was ;  that  her  name  was  then  written  to  the  instrument, 
and  she  took  the  pen  in  her  hand,  in  the  presence  of  the  wit- 
nesses, and  made  her  mark,  and  the  witneBses  then  in  her  pres- 
ence signed  the  will  as  witnesses ;  that  the  testatrix  did  not 
state  to  the  witnesses,  nor  in  their  presence,  that  it  was  her  will ; 
that  she  did  not  request  said  witnesses  to  sign  it ;  that  it  was 
not  stated,  at  the  time  of  its  execution,  by  anybody,  that  it  was 
her  will ;  that  the  witnesses  nndeistood  at  the  time  that  it  was  ' 
Vol.  I.— 38 
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her  will,  having  been  told  so  preTionslj  by  Kr.  Deremo ;  that 
the  -witnesaes  on  the  stand  recognize  the  inatmment  offered  as 
the  cme  they  had  signed  as  witnesses ;  that  the  testatrix  was  an 
old  lady,  between  seventy  and  eighty  years  of  age,  and  in  feeble 
health,  lying  in  bed  at  the  time  said  will  was  executed." 

The  referee  fonnd  as  a  conclusion  of  law,  based  apon  the 
facts  reported  by  him,  that  the  will  was  properly  ezecated  and 
onght  to  be  admitted  to  probate.  The  contestant  filed  excep- 
tions to  the  conelnsion  of  law  reported  by  the  referee,  which 
were  overmled.  This  mling  of  the  court  and  the  decree  admit- 
ting the  will  to  probate  are  made  the  groonds  of  the  only  assign- 
ment of  error  in  the  case. 

II.  The  appellant  insists  that  the  testator  should  publish  the 
will,  that  is,  "  give  the  witnesses  to  understand  what  the  inatm- 
ment is,  and  tbfU;  he  knows  the  nature  of  the  transaction  in 
which  he  is  engaged."  The  correctness  of  this  position  presents 
the  only  question  discussed  by  counsel.  We  proceed  to  ita  con- 
sideration. 

Code,  section  2,826,  provides  that  a  will,  to  be  valid,  must 
be  in  writing,  witnessed  by  two  competent  witnesses,  and  signed 
by  the  testator,  or  by  some  person  in  his  presence  and  by  his 
express  direction.  Under  this  statute  must  the  testator  make 
any  declaration  as  to  the  character  of  the  instrument  and  his 
knowledge  of  its  natnre  for  the  information  of  ^e  witnesses  f 
This  is  the  question  before  us. 

The  statute  requires  diat  the  instrument  shall  be  "wit- 
nessed "  by  two  competent  witnesses ;  this  is  the  only  require- 
ment as  to  the  attestation  of  the  will  To  witness,  means  "  to 
see  the  execution  of  as  an  instrument,  and  subscribe  it  for  the 
purpose  of  establishing  its  authenticity."  This  may  be  done 
without  any  declaration  by  the  testator  to  the  witnesses  as  to 
the  character  and  purpose  of  the  instmment,  which  amounts  to 
what  is  colled  publication.  We  conclude  that  the  language  of 
the  statute  does  not  require  publication  of  this  character.  Stat^ 
utes  similar  in  provisions,  as  the  Statute  of  Frauds,  29  Car.  11, 
ch.  S,  which  requires  wills  to  be  "  attested  and  subscribed  "  by 
witnesses,  have  been  construed  by  the  courts  not  to  require  pub- 
lication in  the  sense  of  the  term  as  it  is  used  by  counsel  in  the 
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discusdon  of  thu  case.  See  1  Kedfield  on  Wills  (ed.  1869,  oli.  YI, 
§  18,  pp.  13,  14, 17,  20,  21  and  29 ;  §  19,  pp.  23  and  24 ;  §  23, 
p.  9,  and  notes). 

'  HI.  Coansel  for  appellant  cites  Lorieux  t.  K^ler,  5  Iowa, 
196,  insisting  it  holds  tbat  publication  of  the  will  in  the 
presence  of  witnesses  must  he  shown.  The  langoage  of  the 
decision,  npon  which  counsel  rely,  hardly  has  the  force  and 
efiect  they  give  it.  Bat  certain  it  is,  the  qnestiou  as  to  the 
necessity  of  pnhlication  in  the  presence  of  the  witnesses  was  not 
in  the  case,  and  was  not  decided. 

We  coQclnde  that  the  Circnit  Coort  did  not  err  in  confirm- 
ing the  report  of  the  referee,  and  in  admitting  the  will  to 
probate. 

AflSrmed. 


Mabcus  L.  Ward,  Exkoctob,  vs.  Maria  L.  Kitchen. 

[SO  New  itatty  Equity,  SI.] 
DntEcnoK  to  intksi. — Specipio  legaot. 

A  hana  JuU  dirbion  of  tlie  residue  of  ui  eitate,  coosUttng  of  both  realtor  ud  per- 
(ODsIty,  u  aathoriied  bj  a  will,  is  binding  oa  the  parties  and  all  othen  in- 
terested. 

A  direction  to  inreit  a  ihore  "  in  productive  fnnds  upon  good  ■eeaiities,"  means 
onlf  those  that  are  dedgnated  by  law ;  and  a  disregard  of  inch  requirement 
renders  the  executor  penoooUy  liable,  in  com  of  toss  or  depreciation. 

A  specific  legacy  may  remain  invested  in  the  stocks  set  apart  and  detignaled  hy 
the  testator  for  the  purpose  in  his  will. 

An  executor,  apprehendii^  a  depreciation  in  the  stocks  in  which  a  specific  legacy 
i«  invested,  shonld  protect  the  estate  by  converting  them. 

Bill  for  oonstmction  of  will  and  for  directions. 
John  W.  Taylor,  for  complainant. 

The  Chaitobllob.    The  complainant  asks  the  direction  of 
this  court  in  the  discharge  of  his  dnty  as  trustee  onder  the  will 
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of  Moses  Ward,  deceased,  and  asks,  also,  for  a  ooDBtmction  of 
part  of  that  instminent,  and  of  part  of  the  codicil  thereto.  By 
the  wUl  the  testator,  after  sandiy  gifts  and  provisions,  gave  one- 
half  of  all  the  residne  of  his  estate,  real  and  personal,  to  his  son, 
the  complainant,  and  of  the  remaining  half  he  gave  to  his 
daughter  Maria  the  "  sum  or  value  of  $6,000  to  be  at  her  own 
disposal,"  and  provided  as  follows  as  to  the  residne  of  that 
half: 

"  Whatever  remains  of  the  said  last-mentioned  half,  I  direct 
my  executor  to  invest  in  productive  funds,  upon  good  secnrities, 
and  to  collect  and  pay  over  to  my  said  daughter  the  interest  and 
income  thereof,  half  yearly,  daring  her  natural  life." 

He  provided,  also,  for  the  division  of  the  residne  between 
his  son  and  daughter  by  their  mutual  agreement,  declaring  it  to 
be  his  will  that  they  might,  by  their  own  agreement  and  without 
sale,  by  releasing  to  each  other,  make  division  of  any  and  all  of 
the  residue  of  his  estate  between  themselves,  so  far  as  they  could 
mutually  agree  upon  the  terms  of  division  and  the  valuation  of 
the  property, 

By  the  will  he  gave  to  his  executor  the  sum  of  $10,000  in 
trust,  to  be  applied  towards  defraying  the  expense  of  erecting 
a  wing  to  the  asylum  building  of  the  Newark  Orphan  Asylum 
AsBOciation,  provided  the  association  should  procure  the  neces- 
saiy  additional  funds  to  build  and  finish  the  wing,  and  actually 
build  and  finish  it  within  ten  years  from  the  time  of  his  death. 
He  further  declared  it  to  be  his  will  that,  until  such  additional 
funds  were  procured,  the  $10,000  should  be  invested  in  produc- 
tive funds,  upon  good  and  snfficient  securities,  and  the  interest 
and  income  thereof  re-invested  in  like  manner  and  added  to  the 
original  sum,  and  that  the  whole  should,  if  necessary,  be  applied 
to  the  before-mentioned  purpose  as  soon  as  the  additional  funds 
to  be  provided  by  the  association  should  be  obtained  and  the 
work  finished ;  provided  it  should  be  within  the  ten  years.  He 
further  declared  it  to  be  his  will  that  if  funds  from  other 
sources  should  be  procured  for  the  purpose  of  bu<^  amount 
that,  they  being  first  applied  thereto,  any  part  of  his  bequest 
should  remain  unexpended,  then  that  the  residue  of  his  bequest 
which  should  so  remain  unexpended  should  be  invested  or  pot 
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ont  at  iDtereBt  on  good  and  snffioient  aecnrities,  and  the  yearly 
interest  thereof  be  applied  to  the  general  neea  and  Bapport  of 
the  institntion.  By  the  codicil  he  revoked  that  beqnest,  and, 
in  liea  thereof,  gave  to  his  executor,  in  trust,  for  the  Bame  pnr- 
poees  and  on  the  same  conditionB,  and  subject  to  the  same  limi- 
tations, one  hundred  shares  of  the  capital  stock  of  the  Newark 
Gas  Light  Company,  fifty  shares  of  the  capital  stock  of  the 
Newark  Banking  Company,  and  fifty  shares  of  the  capital  stock 
of  the  State  Bank  at  Newark ;  the  dividends  or  profits  arising 
from  those  stocks  to  he  collected,  applied  and  disposed  of  in  the 
same  manner  as,  in  his  will,  the  interest  of  the  $10,000  was  di- 
rected to  he  applied  and  disposed  of. 

The  division  of  the  residuary  estate,  which  consisted,  in 
part,  of  real  estate  and  stock  of  the  Newark  lime  and  Cement 
Manufacturing  Company,  the  Newark  Gas  Light  Company,  the 
Mechanics'  Nation^  Bank  of  Newark,  and  the  Newark  City 
National  Bank,  was  made  by  the  complainant  and  his  sister,her 
husband  consenting  thereto ;  and  there  were  therein  set  oS  to 
the  complainant,  to  he  held  by  him  under  the  trust  declared  in 
tiie  will,  in  respect  fo  his  sister's  share  of  the  residuary  estate, 
certain  shares  of  those  stocks.  All  of  those  stocks  are  valuable, 
are  above  par  in  the  market  (the  Lime  and  Cement  Manufac- 
turing Company's  stock  very  exceptionally  so),  and  all  of  them 
are  regarded,  by  many  very  pmdent  business  men,  as  excellent 
investments  for  their  own  money.  These  shares  of  stocks  were, 
in  the  division,  taken  at  their  market  value,  and  they  are  stiU 
held  by  the  complainant,  as  trustee  for  his  sister,  at  her  request, 
because  she,  as  well  as  he,  regards  them  as  entirely  safe,  as  well 
as  profitable,  investments. 

The  condition  on  which  the  gift  of  stock  to  the  complainant, 
for  the  benefit  of  the  Newark  Orphan  Asylum  Association,  was 
made,  has  been  complied  with,  the  wing  has  been  built,  and 
there  still  remains  in  the  hands  of  the  complainant,  of  that  be- 
qaest,  stock  of  the  value  of  more  than  $16,000. 

The  complainant  asks  whether  the  provision  of  the  will  as 
to  the  division  of  the  residue  by  him  and  his  sister,  is  valid,  and 
whether  the  division  so  made  will  be  binding,  not  only  as  against 
those  who  made  it,  during  the  lifetime  of  his  sister,  but  after* 
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wards,  as  againBt  all  persoiiB  claiming  as  heiia  at  law  of  the  tes- 
tator or  otlierwise.  Also,  whether  he  may,  without  hia  siater'R 
conaeDt,  dispoee  of  the  shares  of  stock  which,  in  that  divifiion, 
were  assigned  to  him  to  be  held  in  trost  as  part  of  her  share  of 
the  residue,  and  invest  the  proceeds  in  other  secnrities,  and 
whether  it  ia  his  dnty  to  make  such  conversion  and  inr^tment, 
and  whether  be  will  be  liable  to  be  held  responsible  pecnniarily 
for  any  depredation  in  the  value  of  those  fitocke  shonld  he  fail 
to  do  so.  Also,  whether  he  may  lawfollj  continue  to  hold,  in 
the  stock  in  which  it  was  invested  when  the  testator  died,  and 
in  which  it  eamC'  to  the  complainant's  hands,  the  unexpended 
residue  of  the  orphan  asylum  legacy,  or  whether  it  is  hie  dnty 
to  convert  that  sto«ik  into  cash  and  re-invest  the  amomit  in  ap- 
proved securitiee. 

The  power  given  by  the  testator  to  the  complainant  and  his 
sister  to  divide  between  them,  by  mntual  agreement,  his  resid- 
□ary  estate,  is  valid,  and  a  division  bona  ^de,  made  under  it,  is 
binding  on  all  who  are  afEected  by  or  interested  in  it. 

The  trust  in  respect  to  all  of  the  daughter's  share  of  the  re- 
siduary estate,  except  the  $6,000  which  were  to  be  at  her  own 
disposal,  is  to  invest  it  in  productive  funds,  npon  good  secuii- 
tiee,  and  to  collect  and  pay  over  to  her  the  interest  and  income 
thereof,  half  yearly,  during  her  natural  life.  Under  this  direo- 
tion  the  trustee  would  not  be  at  liberty  to  invest  the  money  in 
the  stocks  of  banks  and  manufactuTing  companies,  however  ex- 
ceptionally good,  without  incurring  the  responsibility  of  answer- 
ing for  any  loss  which  might  occur  to  the  fimds,  either  in  inter- 
est or  principal,  by  reason  of  such  inveatment.  If  no  directions 
are  given  in  the  wUl  as  to  the  couveision  and  investment  of  the 
trust,  property,  the  trustee,  to  be  safe,  must  take  care  to  invest 
the  property  in  the  securities  pointed  out  by  the  law.  Perry 
on  Trusts,  §  465  ;  £inff  v.  Talhot,  40  N.  T.  76.  Nor  will  the 
fact  that  the  testator  himself  made  and  approved  of  the  invest- 
ment, in  the  absence  of  express  or  implied  directions  in  the 
will,  relieve  the  trustee  from  responsibility  in  continuing  per- 
manently an  investment  made  by  the  testator  which  the  trustee 
himself  would  not  be  justified  in  making,  /bifl.  But  the  will 
itself  furnishes  evidence  that  the  testator,  in  this  case,  intended 
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that  the  inTestment  should  not  be  in  Blocks.  Ae  appears  by  the 
provisions  of  the  codicil  changing  the  heqnest  to  the  orphan 
asjlnm,  he  thoroughly  onderstood  the  difference  between  a 
directioa  to  invest  in  "  productive  funds  npon  good  and  snfB- 
cient  securities,"  and  apply  the  interest,  and  the  gift  of  stocka 
with  direction  to  apply  the  dividends.  In  the  legacy  to  Mrs. 
Brown  and  in  the  ^ft  to  the  orphan  asylum,  in  the  will,  the 
same  langnage  is  nsed  in  the  direction  for  investment  which  is 
employed  in  the  residuary  clauee  in  regard  to  that  part  of  the 
residnum  which  is  to  be  held  in  tmst  for  his  daughter.  The 
directioa  in  the  residuary  clause  is  "to  invest  in  productive 
funds  upon  good  secoritieB,  and  to  collect  and  pay  over  to  his 
daughter  the  interest  and  income  thereof,  half  yearly,  daring  her 
natural  life."  In  the  provision  in  the  codicil  for  the  orphan 
aff^lnm,  the  gift  is  of  specific  stocks,  the  dividends  or  profits 
arising  from  them  to  be  collected,  applied  and  disposed  of  as 
in  the  will ;  the  interest  of  the  $10,000  was  directed  to  be  ap- 
plied and  disposed  of.  The  direction  to  pay  the  interest  or  in- 
come to  his  daughter  half  yearly  ia  indicative  of  the  character 
of  investment  which  the  testator  had  in  contemplation.  The 
direction  to  invest  on  good  securities  will  be  construed  to  mean 
investment  on  such  securities,  and  on  such  securities  only,  a& 
are  regarded  by  Uie  court  as  proper  for  the  investment  of  trust 
funds.  If  the  complainant  shall  fail  so  to  invest  the  funds 
now  held  by  him,  in  stocks,  in  trust  for  his  sister,  he  will  be 
liable  to  be  required  to  make  compensation,  at  least,  for  any 
loss  of  principal  which  may  occur  through  depreciation  of  the 
stocks. 

The  gift  to  the  orphan  asylum  stands  on  a  difierent  foot- 
ing. It  is  a  bequest  to  the  complainant  of  specific  shares  of  the 
capital  stock  of  a  gas  light  company  and  two  banks,  in  trust  for 
the  same  purposes  to  which,  in  his  will,  the  testator  had  directed 
the  $10,000  to  be  applied,  "  the  dividends  or  profits  from  the 
said  stocks  to  be  collected,  applied  and  disposed  of  in  the  same 
manner  "  as  in  his  wiU  the  interest  of  the  $10,000  was  directed 
to  be  applied  and  disposed  of.  The  complainant  is  not  at  lib- 
erty to  convert  this  stock  into  money  {NeviUe  v.  ^orieaoue,  16 
Sim.  S38 ;  Boys  v.  Soys,  28  Beav.  436),  unless  the  depreciation, 
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or  threftteoed  depredation^  of  it  should  render  it  prndent  for 
him  to  do  BO  in  order  to  protect  the  trost  fond,  Id  which  case 
he  most  act  wisdj  in  the  emei^^cj. 


Hollow  AT  Key  et  al. 


J.   J.    HOLLOWAT,   EXEODTOR. 

[T  J.  Buter,  GTS.] 

PttKeUMPTION    OF   BANITT. PbOOF   OF  KKOWLEDOK   OF   COHTKNTfl 

OF  WILL. — EXBODTOB    AB    WTINSSB. — ^DbDHXESHBSB    OT  TE8- 
TATOB. — ObDBB  of  FBOOF. 

Od  proof  of  due  enecutioQ  of  ■  will,  the  pmumpIioA  ariiei,  id  the  absence  of 
other  evEdcncc,  that  the  testator  was  of  soand  miod  and  memory,  uid  kaeir 
the  contents  of  the  paper. 

Knowledge  of  the  contents  of  the  will  by  tcttator  maybe  prOTed  by  thfe  subscrib. 
ing  witnesses  or  by  other  persons,  or  it  may  be  inferred  from  the  facts  and  cir- 
cumstances attending  the  execution. 

That  the  testator  was  under  the  influence  of  liquor  will  Dot  invalidate  a  will, 
unless  he  was  in  such  a  condition  as  to  have  no  intell^nt  comprehension  of 
the  nature  of  the  transaction. 

The  executor  is  a  competent  witness  to  establish  a  will,  except  as  to  transactioni 
with,  or  statements  made  by,  his  testator. 

It  is  only  necessary  for  the  executor  to  prove  the  formal  execution  of  the  will  in 
the  first  place,  but  .if  he  goes  further,  he  is  not  thereby  precluded  from  adduc- 
ing other  evidence  on  that  question  in  rebuttal  to  contestants'  case. 

Appeal  from  the  Circuit  Court. 
J.  L.  PulUam,  ior  plaintiff, 
ff.  C.  J/ooranum,  for  defendant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  conrt.    This 
waa  an  isBue  of  demaamit  vd  non  made  up  in  the  Circuit  Conrt 
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of  Fayette  oonnty,  to  try  the  qaeetion  as  to  tlie  validity  of  a 
paper  writing  propoaoded  as  the  will  of  John  H.  Key,  deceased. 
J,  J.  HoUoway,  who  propounded  the  wUl,  is  the  executor  and 
largest  l^;atee.  The  conteetanta  are  the  brothers  and  nephew 
of  the  tratator.  The  grounds  of  contest  were  :  First,  that  the 
will  was  not  executed  and  attested  as  required  by  law ;  second, 
that  the  testator  was  not  of  sound  mind  and  disposing  memory ; 
Mtd  third,  that  the  ezecation  of  the  will  was  procured  by  the 
francl  and  undue  influence  of  the  executor  and  principal 
legatee. 

The  cause  was  submitted  to  the  jury  npon  the  proof  and 
onder  the  cJiarge  of  the  court,  when  a  verdict  was  found  in  favor 
of  the  validity  of  the  will.  The  contestants  have  appealed  to 
this  court. 

Yarions  erron  are  assigned  for  a  reversal,  both  in  the  mlinga 
of  the  court,  as  to  the  admissibility  of  the  evidence,  and  in  the 
chai^  to  the  jury.  Before  proceeding  to  dispose  of  them,  it 
will  be  proper  to  give  a  brief  outline  of  the  leading  features  of 
the  controversy. 

It  appears  that  testator  had  many  relatives  at  the  time  of  his 
death,  including  brothers,  Blstere,  nephews  and  nieces,  some  of 
whom  were  posseased  of  limited  means.  He  had  commenced 
business  in  Somerville  aboat  1836,  having  very  httle  education 
and  no  capital.  After  accumulating  soine  means,  he  took  J.  J. 
HoUoway  in  as  a  partner,  and  they  continued  such  until  testa- 
tor's death,  in  1869.  They  were  prosperous  in  business  and  ac- 
cumulated a  valuable  estate,  both,  as  partners  and  individually, 
being  esteemed  rich.  The  testator  was  a  strong-minded,  ener- 
getic man,  always  addicted  to  the  use  of  ardent  spirits,  and,  in 
the  latter  years  of  his  life,  drinking  to  excess.  For  several  years 
before  his  death  he  lived  on  a  farm,  leaving  the  partnership 
business  of  merchandising  to  be  managed  and  conducted  mainly 
by  his  partner.  Testator  died  at  the  age  of  fifty-five  or  sixty 
years,  never  having  been  married,  and  by  his  will  gave  most  of 
his  estate  to  his  partner,  only  diarged  with  the  support  of  a 
widowed  sister  and  her  two  daughters. 

We  will  first  notice  the  exceptions  of  contestants  to  the  rul- 
ings of  the  court  on  questions  of  evidence. 
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1.  Witness  Hardvick,  testifying  for  contestants,  stated  that, 
in  a  coDTersation  with  testator,  witness  said  to  him  that  Hollo- 
way  wonld  get  his  estate,  testator  replied :  "  No,  he  will  never 
get  mine  as  he  got  Tillman's ;  and  jon  know,  old  man,  how  he 
got  Tillman's."  Upon  re-examination,  after  witness  had  beoi 
cross^xamined  by  the  eiecntor,  witnees  was  asked  by  contest- 
ants :  "  How  Holloway  got  TiUman's  property  ( "  Upon  ob- 
jection by  the  execntor  witness  was  not  allowed  to  answer. 
There  was  no  error  in  this  ruling.  It  was  an  attempt  to  go  into 
a  collateral  matter  that  could  not  illustrate  the  issue  before  the 
jnry,  and  therefore  had  no  relevancy  to  it, 

3.  Dnring  the  examination  of  one  of  their  witnesses,  con- 
testants proposed  to  prove  that  Holloway,  the  exeentor,  was  at 
one  time  agent  of  the  Freedman's  finreao,  and  that  the  testator 
was  &  sonthem  man,  and  that  to  sonthem  men  an  agent  of  the 
Freedman's  Bnrean  was  odions.  The  court  exelnded  the  evi- 
dence as  wholly  irrelevant  and  improper,  and  manifestly  com- 
mitted no  error  in  so  doing. 

S.  The  execntor  was  examined  as  a  witness  for  himself.  It 
was  objected  by  contestants  that  he  was  incompetent,  and  the 
objection  overmled.  This  was  not  erroneous.  He  was  compe- 
tent to  testify  except  concerning  transactions  with,  or  statements 
by,  his  testator.  TTia  testimony  was  not  concerning  transactionB 
with,  nor  statements  by,  his  testator,  and  it  was  therefore  com- 
petent. 

4.  After  contestants  had  closed  their  evidence,  the  execntor 
proposed  to  make  additional  proof  as  to  the  testamentary  ca- 
pacity of  hie  testator.  This  was  objected  to,  because  the  sub- 
scribing witnesses,  on  their  introduction  to  prove  the  due  exe- 
cution of  the  will,  had  been  examined  as  to  the  mental  capacity 
of  testator.  The  objection  was  properly  overmled.  It  is  now 
settled  in  this  State  that  it  is  only  necessary  for  the  executor  t« 
prove  the  formal  execution  of  the  will  in  the  first  place,  but  if 
he  goes  further,  and  examines  the  sabscribiug  witnesses  as  to 
testamentary  capacity,  he  is  not  thereby  precluded  from  ad* 
ducing  other  evidence  on  that  question  by  way  of  rebutting  the 
testimony  of  the  contestanta.  See  J^rsar  v,  WiUiama,  7  J. 
Baxter,  550. 
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We  proceed  next  to  notice  the  objectionB  taken  to  the  in- 
Btmctione  given  by  the  drcnit  jadge  to  the  jury. 

1.  In  the  introductory  portion  of  his  charge,  the  jndge  said:  . 
"  If  your  verdict  is  that  this  paper  writing  is  not  the  will  of 
John  H.  Key,  deceased,  the  meaning  of  that  finding  is  that  this 
paper  waa  executed  nnder  snch  a  state  of  oiroamstuicee  as  that, 
by  the  rales  of  law,  it  cannot  operate  and  take  effect  as  a  will." 
It  is  objected  to  this  charge,  that  the  proponnder  of  the  will 
undertakes  to  prove  its  execntion,  and  therefore  that  it  was 
error  to  instroct  the  jtiry  that  this  finding  would  mean  that  it 
had  in  fact  been  executed,  bat  under  aach  circnmstancea  as  ren- 
dered it  inoperative  as  a  will.  This  was  strictly  accurate.  The 
proponnder  first  proves  the  formal  execntion  of  the  will,  and 
the  conrt  determines  when  this  is  done,  and  then  it  becomes 
prima  fade  a  valid  will,  but  subject  to  be  attacked  for  want  of 
capacity,  or  becanae  procnred  by  fraud  or  undue  influence.  If 
this  attack  is  succeesfol,  then  it  becomes  inoperative  as  a  will, 
although  it  had  been  found  to  have  been  formally  executed. 
The  charge  was  therefore  correct. 

2.  After  telling  the  jury  that  it  waa  incumbent  on  the  pro- 
ponnder to  prove  its  dne  and  formal  execntion,  explainmg 
what  would  constitute  a  dne  and  formal  execution  if  the  proof 
shows  that  the  twtator  could  read  and  write,  the  court  instracted 
the  jury  that,  "  on  proof  of  due  and  formal  execution,  the  law 
wonld  i»«snme,  in  the  absence  of  other  proof,  that  the  testator 
was  of  sound  mind  and  disposing  memory,  and  that  he  had 
knowledge  of  the  contents  of  the  paper."  It  is  not  denied  that 
this  instruction  is  correct  where  the  contest  rests  alone  upon 
the  ground  of  capacity,  but,  as  applicable  to  the  present  case, 
that  is  erroneous.  It  is  to  be  observed  that  the  court,  in  this 
part  of  his  charge,  is  only  instructing  the  jury  as  to  what  the 
law  presumes  upon  the  proof  of  due  and  formal  execution  in 
the  absence  of  other  proof,  but  he  does  not  say  directly  or  by 
implication  that  the  presumption  of  sanity  and  of  knowledge 
of  the  contents  of  the  will  may  not  be  removed  by  other  proof. 
All  that  he  meant  was,  that,  in  their  investigation  of  the  case, 
if  they  found  that  there  was  proof  of  dne  and  formal  execution, 
they  would  be  authorized  from  this  to  presume  that  the  testator 
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had  somid  mind  and  disposing  memory,  and  that  he  had  knowl- 
edge of  the  contents  of  the  will,  and,  in  the  ahsence  of  other 
proof,  they  Bhonld  find  for  the  validity  of  the  will.  In  thie 
there  was  no  error. 

3.  The  eonrt  next  proceeded  to  give  ioBtnictiona  as  to  the 
law  when  the  will  is  impeached  on  the  ground  of  want  of  tee- 
tamentaty  capacity,  and  when  the  proof  leaves  it  douhtf  nl  as  to 
teetator'B  capacity  to  make  a  wilL  In  each  case  he  tells  the 
jury,  "  it  is  incnmhent  on  ^e  proponnder  to  meet  snch  proof 
by  evidence,  and  satisfy  the  jury  that  the  testator  had  a 
knowledge  of  its  contents,  and,  on  this  point,  yon  are  not  con- 
fined to  the  testimony  of  the  snbscribing  witnesses  or  other 
persons  that  it  was  read  to  the  testator,  bnt  you  can  look  to  all 
the  facte  and  snrrounding  circumstances  attending  its  execution, 
to  see  whether,  in  point  of  fact,  he  had  a  knowledge  of  iia  con- 
tente."  Two  objections  are  made  to  this  portion  of  the  charge. 
First,  it  is  said  that  "  the  charge  assumes,  ia  some  measure,  that 
there  was  proof  that  the  will  had  been  read  to  the  testator." 
This  is  a  misconstruction  of  the  charge.  The  conrt  was  in- 
strncting  the  jnry  that,  in  the  aspect  of  the  case  presented,  it 
was  incumbent  on  the  proponnder  to  prove  that  the  testator 
had  knowledge  of  the  contents  of  the  will,  and  that  the  proof 
might  be  made  either  by  the  snbscribing  witneBsea  or  other  per- 
sons that  the  will  had  been  read  to  the  testator,  or  knowledge 
might  be  inferred  from  all  the  facts  and  circumstances  attend- 
ing the  execution.     There  was  no  error  in  this. 

The  other  objection  is,  that  it  assumes  that  the  executor  is 
required  to  prove  the  testator  had  a  knowledge  of  the  contents 
of  the  will  only  in  case  the  testimony  left  it  donbtfnl  whether 
he  had  capacity  or  not.  This  ^so  is  a  misconstmction  of  the 
charge.  The  court  was  instructing  the  jury  as  to  the  law  when 
the  proof  left  it  as  to  testator's  capacity  to  make  a  will,  in  a 
case  in  which  the  will  is  impeached  for  want  of  capacity  of 
the  testator.  In  such  case  he  instmcted  them  that  proof  of 
knowledge  of  the  contents  of  the  will  must  be  made.  Bnt  it 
cannot  be  fairly  inferred  that  this  is  the  only  state  of  the  case 
in  which  such  proof  is  required.  This  obj^^on,  therefore,  is 
not  tenable. 
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4.  Succeeding  the  portion  of  the  charge  jnat  referred  to  is 
the  following :  "Bat  in  all  caeea,  when  the  jnry  is  eatiefied  of 
the  Banit;  or  teetamentary  capacity  of  the  teBtator,  proof  of 
knowledge  of  the  contents  of  the  will  is  not  required.  For  the 
law  in  BDch  cases,  as  I  have  stated,  presumes  the  testator  had 
this  knowledge,  and  folly  comprehended  the  nature  of  the 
act." 

It  is  insisted  that  this  is  erroneoos  as  a  general  proposition 
of  law,  and  especially  in  the  present  case,  in  which  the  contest 
is  not  only  on  the  ground  of  incapacity,  bat  also  of  (rand  and 
undue  inflnence.  It  is  not  meant  by  the  court  that  proof  of 
sanity  famishes  condnsive  evidence  of  knowledge  on  the  part 
of  the  testator,  bnt  snch  proof  raises  a  presumption  of  sach 
knowledge,  and  hence  other  jirooi  of  knowledge  is  not  required 
so  long  as  this  preanmption  stands  unrebutted.  This  is  the 
well-established  rule  of  law  in  all  eases  in  which  the  will  is 
contested  on  the  ground  of  want  of  capacity,  and  it  was  in 
reference  to  such  cases  that  the  court  was  laying  down  the 
.role. 

But  it  is  insisted  that  if  the  proof  should  show  that  testator 
had  testamentaiy  capacity,  still  the  facts  will  repel  the  presump- 
tion that  be  had  a  knowledge  of  the  contents  of  the  will,  and 
impose  upon  the  executor  the  burden  of  showing  by  plenary 
proof  that  he  did  in  fact  have  such  knowledge. 

It  is  true  that,  in  many  cases,  there  may  be  special  reasons 
for  requiring  more  careful  inqtdiy  into  the  fact  of  the  testator's 
knowledge  of  the  contents  of  the  paper  executed  as  his  will. 

If  he  is  in  extreme  old  age,  more  or  less  imbecile  in  under- 
standing, surrounded  by  interested  parties,  incapable  of  reading 
or  writing,  etc,  it  might  be  no  more  than  reasonable  to  require 
something  more  than  the  ordinary  ground  of  assurance  on  that 
point.  2  Bedf.  on  Wills,  38.  The  suspicion  excited  by  such 
ciTcnmstancee  should  be  removed  by  affirmative  plenary  evi- 
dence that  the  testator  comprehended  the  dispositions  made  by 
him,  and  fully  and  freely  sanctioned  them.  Potion  v.  AUidon, 
7  Humph.  885. 

It  appears  that  before  the  judge  charged  the  jury,  be  was 
requested  by  the  counsel  for  contestants  to  reduce  his  charge 
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to  writing,  and,  at  the  same  time,  applioation  was  made  that,  in 
hifl  ioBtractioDS  to  the  jmy,  he  wonld  respond  to  a  number  of 
propositions  of  law  as  applicable  to  their  view  of  the  facte.  At 
the  close  of  his  general  chai^  the  jndge  introdnced  the  several 
propoeitions,  and  responded  to  all  except  two,  and  in  his  re- 
sponses he  recognized  the  correctness  of  the  rule  that,  when 
circumetancee  of  suspicion,  such  as  those  specified  before,  were 
shown  to  exist,  the  watchf  olness  of  the  jury  should  be  increased 
in  their  investigations  as  to  the  testamentarj  capacity  of  the 
testator,  and  as  to  the  liberty  of  will  with  which  he  execated 
his  will,  as  well  as  the  duty  of  the  executor  in  showing  clearly 
and  fully  that  the  tratator  eomprdtended  what  he  was  doing, 
and  had  knowledge  of  the  contents  of  his  will,  After  carefully 
examining  the  instructions  requested  and  the  responses  thereby 
we  are  of  opinion  that  they  are  full  and  correct,  and  that  in  de- 
clining to  respond  to  two  of  the  propositions  he  committed  no 
error.  In  the  frame  of  these  two  propositions,  they  conld  not 
have  been  chained  withont  doing  injustice  to  the  ezecator,  and 
committing  positive  error. 

Contestants  have  taken  several  other  exceptions  to  the 
charge  of  the  coort,  such  as  his  definitions  of  sanity  and  in- 
sanity as  applicable  to  the  question  of  testamentary  capacity, 
and  of  the  .fraud  and  ondne  influence  for  which  a  will  should 
be  set  aside,  but  npon  examination  we  find  these  definitions  in 
sabstantial  conformity  with  our  owii  decisions. 

Exception  is  also  taken  to  the  charge  as  to  the  question  of 
drunkenness  as  bearing  upon  the  testamentary  capacity  of  the 
testator.  The  conrt  told  the  jury  that  "  the  mere  fact  that  the 
teatator  was  under  the  influence  of  whiskey  would  not  of  itself 
render  the  testam^itary  act  invalid.  To  have  that  effect  the 
mind  must  be  in  that  condition  that  the  testator  has  no  intelli- 
gent comprehension  of  the  nature  of  the  transactions." 

This  instruction  is  well  sustained  by  the  authorities.  Pei^ 
V.  Ca/ry,  27  N,  Y.  24.  Without  noticing  other  criticisms  npon 
the  charge,  we  are  of  opinion  that,  taken  as  a  whole,  the  charge 
was  caref ally  prepared,  is  full  and  substantially  correct  in  all 
the  aspects  of  the  case  presented  by  the  proof,  and  subject  to 
no  just  exception. 
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The  proof  f  nllj  HostainB  the  verdict,  and  the  judgment  most 
be  affirmed. 


Use  »f  Intoxicating  llqaon  bf  t«atfttor^-In  Gardiner  t.  Oaidiner, 
29  Weud-  SS6,  It  was  decided  that  proof  of  long-continued  Inebriety  on  ibe 
teetator'a  part,  with  occaaional  fits  of  Insani^,  did  not  raise  a  presnmptlon 
of  incapacity  at  the  time  of  making  Ibe  will.  The  rule  would  be  otherwise 
were  proof  of  general  Inaanitf  given,  but  dronkenneis  must  be  shown  to 
hftve  resulted  In  a  settled  derangement  of  mind.  Independent  of  the  immodi- 
ate  Influence  of  drink,  before  such  a  presumption  can  be  made.  Black  v. 
EUiB,  8  Hill  Law  (B.  C),  68;  Andiras  t.  WeUer,  3  Oreen  Ch.  «M;  Temple 
Y.  Temple,  1  Hen.  &  M.  476. 

A.  contrary  rule  is  \aid  down  in  Cochran's  WIQ,  1  Hon.  968,  where  a  gen- 
eral!; deranged  condition  of  the  testator's  mind  prior  to  making  his  will  was 
shown  to  have  arisen  from  Uquor,  and  the  court  required  "clear  and  aatla- 
factoij"  proof  tliat  the  document  was  signed  in  a  ludd  inteml  before  ad- 
mitting it  to  probate. 

Peck  r.  Cktj,  S7  N.  Y.  9,  was  a  case  where  the  testator  bad  for  some 
time  prior  to  executing  his  will  been  a  confirmed  drunkard,  and  had  taken 
liquor  on  the  day  be  signed  it.  The  court,  bowerer,  sustained  the  probate 
of  the  will,  Demo,  Ch.  J.,  saying,  "  It  Is  not  Qie  law  that  a  dissipated  man 
cannot  make  a  contract  or  execute  a  will,  nor  that  one  who  is  in  the  habit  of 
exccMtve  indulgence  in  strong  drink  must  be  wholly  free  from  ita  Influence 
when  performing  such  acta.  If  fixed  mental  disease  has  snperrened  upon 
intemperate  baUts,  the  man  is  Incompetent  and  Irresponsible  for  his  acts. 
If  be  is  BO  excited  bj  present  intoxication  as  nT>t  to  be  master  of  himself,  hla 
.  legal  acts  are  void  though  he  may  be  responsible  for  bis  crimes^' 

Hw  following  autboritlea  support  this  rule  and  illustrate  its  working: 
Wbitenack  t.  Btiyker,  1  Oreen  Ch.  8;  Turner  r.  Cbeeseman,  15  M.  J.  Eq. 
S4S;  Julke  t.  Adam,  1  Hedf.  4Mi  Down  t.  HcOourkey,  78  N.  Y.  614;  s.  o. 
g  Weekly  Dig.  6;  Harper's  WIU.  4  Bibb,  344;  Nussear  t.  Arookl,  18  B.  ft  K 
838;  Thompson  t.  Eyner,  6S  Pa.  Bt  868;  Pierce  t.  Pierce,  86  Ulcb.  419. 

In  the  case  last  cited  it  wss  also  held  that  the  effect  of  Intoxication  upon 
the  capacity  of  the  leatator  is  not  a  sclentiSc  question  to  be  determined  by 
experts,  but  is  one  within  common  obeerratlon,  depending  on  the  facts  of 
each  case,  and,  further,  that  Inasmuch  as  It  is  a  temporary  condition,  the 
testimony  must  be  confined  to  the  time  mvolved  in  the  transaction. 

In  Waters  y.  Cullen,  3  Bradf.  854,  the  will  was  rejected.  The  evidence 
showed  that  the  deceased  bod  been  snbject  to  attadu  of  delirium  tremens, 
and  that  at  the  time  of  executing  the  will  she  was  under  delusions  arising 
from  the  disease,  which  were  likely  to  affect  her  testamentary  capacity. 

A  person  adjudged  an  habitual  drunkard  may  raake  a  valid  will  while 
snb}ect  to  a  commission.  Proof  of  the  existence  of  the  commisaton  is  only 
prima  faeie  evidence  of  incapacity  which  may  be  rebutted.  Lewis  v.  Jonee, 
W  Barb.  64S. 
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Henbtbtta  B.  Potter,  Exeoctbix, 


Hugh  Cabqidy,  Exrcdtor,  et  al. 

[79  Hew  York,  60!.] 

tJNOBETArary   of    BSIfXFIOIAXIZB  miDEB  TBUBT. — EqDTTABLE  OON- 
TEBBIOH. 

Testator  devised  all  hii  estate  to  his  executors  In  tnist  with  power  of  stle,  and 
out  of  the  proceeds  or  incoine  to  pay  his  widow  an  annuity  during  life  "in 
lieu  of  all  dower;  "  the  residue  of  the  estate  was  devised,  one-third  to  his  wife, 
one-third  to  his  nephew,  and  the  balance  to  his  executors,  "  to  be  divided  by 
them  among  such  Roman  Catholic  charities,  institutions,  schools  or  choiches, 
in  the  city  of  New  York,"  as  a  majority  of  the  executors  should  decide,  and 
la  such  proportions  as  they  should  think  proper,  /ftiii,  that  as  there  were  or- 
ganizations'of  the  class  specified,  ascertainable  and  capable  of  taking,  the  de- 
vise to  them  was  not  void  for  ureenainly;  the  power  given  the  eiecutors  to 
designate  the  beneficiaries  and  their  shares  was  valid ;  the  ex<h:utors  were  lim- 
ited to  such  corporalions  as  were  capable  of  taking;  that  there  was  an  equi- 
table conversion  of  testator's  real  estate. 

It  seems  that  had  there  been  a  failure  to  make  a  selection,  the  court  would  have 
power  to  decree  the  execution  of  the  trust 

Also,  AeU,  thai  the  widow  of  the  testator  was  entitled  to  one-third  of  the  whole 
residuary  estate,  incladlng  one-third  of  the  sum  set  apart  and  invested  to  pro- 
duce the  annuity;  that  the  provision,  giving  to  her  a  third,  wac  not  inconsist- 
ent with  the  provision  providing  for  an  annuity,  but  was  a  gift  in  addition  to  it. 

Where  a  testator  authorizes  his  executors  to  sell  real  estate,  and  it  is  apparent 
froiD  the  geneiAl  provisions  of  the  will  that  he  intended  a  sale,  the  doctrine  of 
equitable  conversion  applies,  although  the  power  of  sale  is  not  in  terms  im- 

Appkal  from  judgment  of  the  General  Term  of  the  Sn- 
preme  Comi,  in  the  first  judicial  department,  affirming  a  judg- 
ment entered  apon  a  decision  of  the  court,  on  trial  at  Special 
Term. 

This  action  was  brought  to  obtain  a  judicial  construction 
of  the  will  of  John  H.  Power,  late  of  the  city  of  New  Yori, 
deceased,  and  to  determine  the  validitj  of  certain  clanaes  of  the 
wiU. 
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The  clanses  of  the  will  in  qnuBtion  are  as  follows : 
"  After  my  lawful  debts  are  paid,  I  give  and  bequeath  all 
my  property,  both  real  and  pereonal,  unto  my  executrix  and 
execntors  hereinafter  named,  that  is  to  say :  to  my  beloved  wife, 
Henrietta  B.  Power,  and  to  my  friends,  Lewis  J.  White  and 
Caeeidy,  of  the  city  of  New  Tort,  all  of  whom  I  have  named 
as  executrix  and  executors  of  this  my  last  ^11  and  testament, 
to  have  and  to  hold  the  same  and  every  part  thereof  unto  the 
said  parties,  their  heirs  and  aligns  forever,  upon  the  trusts, 
nevertheless,  that  they  are  to  collect  the  money  due  on  the 
bonds  and  mortgages  due  to  me,  and  also  the  rents  of  my  prop- 
erty, and  sell  and  dispose  of  my  stocks ;  and  out  of  the  pro- 
ceeds of  the  sale  of  my  property,  or  of  the  income  thereof,  I 
direct  my  executrix  and  executors  to  pay  to  my  beloved  wife, 
Henrietta,  the  snm  of  eight  thousand  dollars  per  year,  in  half- 
yearly  installments  of  fonr  thousand  dollars,  the  first  install- 
ment to  be  due  and  payable  in  one  month  after  my  decease ; 
the  said  sum  of  eight  thousand  dollars  per  year  to  be  paid  to 
my  said  wife  during  the  term  of  her  natural  life,  and  to  be  in 
lieu  of  all  dower  or  thirds  in  my  estate,  either  real  or  personal. 
"  I  hereby  appoint  my  wife,  Henrietta,  Lewis  J.  White  and 
Hugh  Cassidy,  of  the  city  of  New  York,  executrix  and  execu- 
tors of  this  my  last  will  and  testament,  with  full  power  to  them, 
or  to  the  survivors  of  them,  to  sell  all  my  real  and  personal 
estate  at  such  times  as  they  may  deem  proper,  with  the  excep- 
tion of  the  house  and  lease  of  lot  on  Fifth  avenue,  between 
Fiftieth  and  Fifty-firet  streets,  which  I  wish  sold  as  soon  as  pos- 
sible, and  with  power  to  them  to  go  on  and  finish  the  same,  and 
take  the  expense  of  finishing  out  of  my  estate.  All  the  rest, 
residue  and  remainder  of  my  estate,  both  real  and  personal,  I 
give  and  devise  one-third  thereof  to  my  beloved  wife,  Henrietta 
B.  Power ;  one-third  thereof  to  my  nephew,  Peter  Rice,  of  the 
city  of  New  York  ;  and  the  balance  I  give  to  my  executors,  to 
be  divided  by  them  among  such  Roman  Catholic  charities,  in- 
stitutions, schools  or  churches  in  the  city  of  New  York,  as  a 
majority  of  my  executrix  and  executors  shall  decide,  and  in 
such  proportion  as  they  may  think  proper." 

The  evidence  showed  that  there  were,  at  the  death  of  the 
VoL.1— M 
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testator,  regnlarl^  organized  and  incorporated  Roman  Catholic 
charities,  instittitions,  schools  and  churches,  located  in  the  city 
of  New  York,  competent  to  take  the  testator'B  gift ;  and  that, 
after  the  death  of  the  testator,  Lewis  J.  "White  and  Hugh  Cas- 
sidy,  the  exeentors  of  the  testator,  named  in  the  will,  plaintiff 
having  refused  to  join  with  them,  decided,  and  in  writing, 
designated  ten  Eoman  Catholic  institutions  of  charity,  asyltuus 
and  hospitals,  to  take  the  one-third  part  of  the  testator's  estate, 
above  designated,  uid  the  proportions  of  each ;  all  of  which  in- 
stitutions were  organized  as  corporations  and  capable  of  taking. 

By  varions  ordera  of  the  court  the  ten  corporations  so  desig- 
nated were,  upon  their  motion,  brought  in  and  made  parties 
defendant. 

The  trial  court  found,  as  conclusions  of  law  :  That,  by  the 
terms  of  the  will,  there  was  an  equitable  conversion  of  all  the 
testator's  real  estate  into  personalty,  and  that  the  same,  with  the 
personal  property,  should  be  sold  and  converted  into  money ; 
that  the  provisions  of  the  will  giving  one-third  of  the  residuary 
estate  to  the  executors,  to  he  divided  by  them  ae  specified  was 
valid,  and  that  the  corporations  designated  were  entitled  to 
take ;  that  the  plaintiff  was  entitled  to  the  annuity  specified, 
which  was  a  first  lien  and  charge  upon  the  principal  of  the 
whole  of  the  testator's  estate  ;  that  a  sum  sufficient  to  produce 
such  annuity  during  the  lifetime  of  the  plaintiff  must  be  set 
apart  and  invested  by  the  trustees  in  said  will  named,  as  pro- 
vided in  and  by  said  will,  and  by  law  and  the  rules  and  prac- 
tice of  this  court ;  that  the  said  plaintiff  is  entitled  to  one- 
third  part  of  said  sum  so  to  be  invested  to  produce  snch  annu- 
ity, and  the  said  defendant  Bice  one  other  third  thereof,  and 
the  corporations  the  other  one-third  in  the  proportions  pro- 
vided. 

J.  W.  Gerard,  for  appellant, 

B.  F.  Jhinning,  for  appellant  Peter  Bice. 

JoAn  E.  Develin,  for  respondents. 

MiLLEK,  J.  The  testator  by  the  first  clause  in  his  will  gave 
and  beqneatbed  all  his  property,  both  real  and  personal,  to 
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his  execntrix  and  executors,  "to  have  and  to  hold  the  same 
*  *  *  npon  the  truets,  nevertheless,  that  they  are  to  collect 
the  money  dne  on  the  bonds  and  mortga|i;eB  due  to  me,  and 
alBO  the  rents  of  my  property,  and  sell  and  dispose  of  my 
stocks ;  and  out  of  the  proceeds  of  the  sale  of  my  property  or 
the  income  thereof,"  he  directed  that  the  sum  of  $8,000  a  year 
be  paid  to  his  wife  in  half  yearly  installments  "  during  her 
natural  life,  and  to  be  in  lien  of  all  dower  or  thirds  "  in  his 
estate.  After  making  other  bequests  and  conferring  power 
apon  his  execntrix  and  executors  to  sell  bis  real  and  per^ 
sonal  estate,  he  devised  one-third  of  the  rest,  residue  and  re- 
mainder of  his  estate  to  his  wife,  one-third  to  his  nephew, 
Peter  Bice,  and  provided  as  follows :  "  And  the  balance  I  give 
to  my  executors,  to  be  divided  by  them  among  such  Eoman 
Catholic  charities,  institutions,  schools  or  churches  in  the  city 
of  New  York,  as  a  majority  of  ray  executrix  and  executors 
shall  decide,  and  in  such  proportion  as  they  may  think  proper." 

The  first  question  which  arises  relates  to  the  validity  of  the 
clause  last  above  cited.  It  is  insisted  by  the  counsel  of  the 
plaintiff,  who  is  an  execntrix  named  in  tlie  will  and  the  widow 
of  the  testator,  that  no  definite  beneficiary  capable  of  taking  is 
designated,  and  that  there  ie  no  absolute  certainty  as  to  the  na- 
ture and  terms  of  the  bequest ;  and  the  well  settled  doctrine 
is  invoked,  that  where  the  conditions  of  the  trust  created  are 
BO  vague  and  indefinite  that  a  court  of  equity  cannot  clearly 
ascertain  either  the  objects  or  the  persons  who  are  to  take,  the 
trust  will  be  held  to  fail,  and  the  property  will  fall  into  the 
general  fund  of  the  author  of  the  trust.  (Story  Eq.  Jnr. 
§§  964,  »79.) 

If  we  give  full  force  and  efiect  to  the  rule  stated,  and  hold 
that  the  language  employed  must  be  such  as  to  show  that  the 
obje^  is  certain  and  well  defined ;  that  the  beneficiaries  are 
either  named  or  capable  of  being  ascertained  within  the  rules 
of  law  which  are  applicable  to  such  caaes  ;  and  that  the  trusts 
are  of  such  a  nature  that  a  court  of  equity  can  direct  their 
execution,  we  are  of  the  opinion  that  the  gift  in  question  was 
valid  and  should  be  upheld. 

The  clause  cited  designate  a  certain  class  of  inatatntions  as 
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objecta  of  the  testator'B  bounty,  to  which  from  religions  asBoei- 
ation  he  was  evidently  attached,  and  in  whose  proBperity  we 
may  asenme  he  felt  an  interest.  The  terms  of  the  will  em- 
braced charities,  schools,  chnrches  and  inBtitutions,  to  which  the 
testator  could  lawfully  have  made  a  direct  and  valid  devise  or 
bequest,  and  had  he  selected  any  of  them  by  name  to  take  a 
specific  portion  of  his  estate,  no  qnestion  would  arise  as  to  their 
riglit  to  accept  the  disposition  thus  made.  That  he  conferred 
power  and  devolved  upon  a  majority  of  his  representatives  the 
duty  of  designating  the  organizations  which  Bhonld  be  entitled 
to  participate  in  a  portion  of  his  estate,  and  the  proportion 
which  each  should  have  in  the  same,  does  not,  we  thbik,  im- 
pair or  affect  the  legality  of  the  provision  cited,  so  long  as  the 
organizations  referred  to  had  an  existence  recognized  by  law, 
were  capable  of  taking,  and  could  be  ascertained.  The  evi- 
dence established— and  it  is  beyond  any  question — that,  at  the 
time  of  the  execution  of  the  will,  and  at  the  time  of  the  testa- 
tor's death,  there  were  numerous  incorporated  Koman  Catholic 
benevolent  institutions,  charities,  churches,  and  Bchoole  in  the 
city  of  New  York,  which,  under  the  provisions  of  their  several 
charters,  were  authorized  to  take,  by  devise  or  bequest,  both 
real  and  personal  estate,  and  that  a  portion  of  these  were  desig- 
nated by  a  majority  of  the  executrix  and  executors  named  in 
the  will.  The  right  to  make  such  designation  is  fully  sus- 
tained by  the  decisions  of  this  court.  In  Ilolmes  v.  Mead  (52 
N.  Y.  332),  it  was  held  that  a  beneficiary  need  not  necessarily 
be  described  by  name ;  that  it  is  not  material  that  a  legatee 
shonld  be  definitely  ascertained  and  known  at  the  date  of  the 
will,  or  even  at  tlie  death  of  the  testator ;  and  it  ia  snflicient,  if 
be  is  so  described,  that  he  can  be  ascertained  and  known  when 
the  right  to  receive  the  gift  accrues.  In  Le  Fevre  v,  Le  Feore 
(59  N.  Y.  434),  a  misnomer  or  misdescription  of  a  legatee  or 
devisee,  whether  a  natural  person  or  a  corporation,  was  held 
not  to  invalidate  the  provision,  if,  either  from  the  will  itself  or 
evidence  aliiiudi,  the  object  of  the  testator's  bounty  can  be 
ascertained ;  and  to  identify  a  particular  corporation,  as  the 
one  intended,  where  a  wrong  name  is  used,  the  identity  may 
be  proved  by  parol  evidence.     Nnmerous  authorities  sustain 
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beqneste  and  devisee  to  executors  or  tmsteea  whicK  confer  upon 
them  anthority  to  divide  the  same  among  such  persons  as  they 
may  select  from  certain  classes  which  are  designated,  and 
among  snch  children  or  relatives,  who  are  intended  to  he  pro- 
vided for,  whom  they  may  deem  proper.  {Liley  v.  Eey^  1 
Hare,  580 ;  Shotwell  v.  MoUi  2  Sandf.  Ch.  46 ;  Ball  v.  BuU, 
8  Conn.  48 ;  MoLoughlin  v.  MoLoughlin,  30  Barb.  458 ; 
Trustees  v.  Colgrove^  4  Hun,  862 ;  Norria  v.  ThomsorCv  E£tb, 
19  N.  J.  307.) 

In  the  case  last  cited,  which  is  rehed  upon  by  the  comisel 
for  each  of  the  parties,  the  power  of  appointment  authorized 
a  devise  by  the  testator's  wife  among  snch  "  benevolent,  re- 
ligious or  charitable  institutions  as  she  may  think  proper ; " 
and  it  was  held  to  be  invalid  because  it  was  so  vague  and  un- 
certain that  it  coald  not  he  enforced.  It  will  be  observed  that 
no  class  of  institutions  were  designated,  and  the  chancellor  de- 
cides that  as  the  power  was  to  give  to  any  of  the  three,  and  as 
"  henmolent "  institutious  were  more  indefinite  and  of  a  wider 
range  than  "charitable  or  religious"  institutions,  and  would 
include  all  gifts  prompted  by  good  will  or  kind  feeling  towards 
the  recipient,  whether  the  object  of  charity  or  not,  the  devise 
was  void.  The  case  supports  the  position  that  a  designation  of 
a  class  of  benevolent  institutions  would  have  rendered  it  vahd, 
and  maintains  the  doctrine  contended  for  by  the  counsel  for 
the  organizations  who  have  been  designated  by  the  executors.  ' 
The  cases  cited  by  the  appellant's  counsel  are  not  in  conflict 
with  those  already  referred  to.  In  Stabbs  v.  Sargon  (3  Mylne 
&  Craig,  507 ;  2  Keen,  255),  the  testatrix  during  her  life  had 
delivered  a  uote  of  two  thousand  pounds  to  a  third  person, 
upon  which  was  indorsed  an  instrument  which  declared  that 
the  note  was  given  for  the  sole  use  and  benefit  of  the  holder, 
independent  of  her  husband,  for  the  express  purpose  of  en- 
abling her  to  present  to  either  branch  of  the  family  of  the 
donor  any  principal  or  interest  the  donee  might  consider 
most  prudent,  with  power  to  dispose  of  the  same  by  will  or 
deed  "  to  either  branch  of  the  family  she  may  consider  most 
deserving  thereof ; "  and  it  was  held  that  it  was  a  gift  upon 
trust,  and  that  the  trust  failing,  the  sum  secured  by  the  note 
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constitDted  part  of  the  tcBtatrix'a  estate.  WMe  it  may  well  be 
that  the  trnst  was  too  indefinite  to  be  executed  and  hence  was 
void,  the  case  is  not  analogova  to  a  teetamentary  diepoeitiou  for 
the  benefit  of  organizatione  which  have  a  legal  ezJBtence  and 
which  can  be  easily  ascertained.  Bnt  even  if  the  case  last 
cited  was  favorable  to  the  position  claimed,  it  would,  we  think, 
be  against  the  general  current  of  authority  which  upholds 
trusts  of  this  character.  In  Morioe  v.  The  Bishop  of  Dur- 
ham (10  Tee.  522),  the  devise  was  for  such  objects  of  benevo- 
lence and  liberality  as  the  trustee  in  his  discretion  shall  ap- 
prove ;  and  it  was  held  that  it  conld  not  be  supported  as  a 
charitable  legacy.  The  decision  was  put  upon  the  ground  that 
the  word  "liberality  "  meant  something  different  from  charity, 
and  hence  the  bequest  was  not  within  the  statute  of  charitable 
uses.  In  Ommanny  v.  Butcher  (1  Turn.  &  Rubs.  260),  the 
devise  was  very  indefinite,  and  the  principal  question  consid- 
ered related  to  the  residuary  clause  in  the  will.  The  case  last 
cited  was  recently  considered  in  Kerr  v.  Dougherty,  and  has,  I 
think,  no  direct  bearing  upon  the  question  now  presented. 
The  other  cases  cited  do  not  require  especial  consideration. 

The  bequests  made  could  only  be  carried  into  effect  by  the 
selection  of  organized  bodies,  and  hence  no  danger  is  to  be  ap- 
prehended from  an  improper  selection.  Xor  is  there,  in  my 
opinion,  any  difficulty  in  determining  to  what  class  the  words 
"  Roman  0:itholic  "  apply.  It  is  a  well  known  designation  of 
a  denomination  of  Christians,  who  have  adopted  this  name, 
and  have  distinct  tenets,  and  has  been  frequently  recognized  in 
various  legislative  enactments  in  reference  to  this  organization. 
It  has  its  churches,  institntiong  of  learning,  charitable  and  other 
bodies,  which  might  be  easily  selected  as  objects  of  considera- 
tion, as  provided  by  the  will.  The  executors  were  to  decide 
which  of  all  tlie  institutions  known  as  Roman  Catholic  were 
entitled  to  the  benefits  to  be  conforrod,  and  no  embarrassment' 
appears  to  have  been  experienced  in  making  a  selection ;  nor 
is  it  apparent  why  such  a  disposition  of  a  portion  of  an  estate 
could  not  be  carried  into  effect.  Tlte  rule  is  well  settled  that 
when  a  gift  is  capable  of  being  executed  by  a  judicial  decree, 
there  is  no  reason  why  a  court  should  not  execute  it.     (  V^il- 
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liama  v.  WtUiamg,  4  Seld.  578  ;  Owens  v.  Ms.  Soc.  14  N.  T. 
408.)  Had  there  been  a  fftilnre  to  make  the  selection  as  pro- 
Tided,  for  any  reaaon,  within  the  authorities  cited,  the  court 
would  have  power  to  decree  the  exectttion  of  the  tmst.  The 
first  claoae  in  the  will  gives  all  the  property  of  the  testator  to 
hie  execntrix  and  execntors  in  trust  for  certain  parposee  speci- 
fied. So  much  of  the  estate  only  as  was  necessary  to  carry 
these  purposes  into  effect  passed  auder  this  provision,  and  the 
remainder  was  to  be  divided  as  directed.  The  intention  of  the 
testator  was  plainly  manifest  as  to  each  remainder,  and  he  had 
a  perfect  right  to  make  such  a  disposition  of  his  estate,  after  it 
was  converted  into  personalty.  The  law  does  not  limit  or  con- 
fine tmsts  as  to  personal  property,  except  in  reference  to  the 
flUBpenaion  of  ownership,  and  they  may  be  created  for  any  pnr- 
pose  not  forbidden  bylaw.  {Bucklin.  v.  Buoklin,  1  Keyes, 
141 ;  Oott  V,  Cook,  7  Pai.  634.)  As  for  the  reasons  stated  the 
provision  in  the  last  clause  can  be  carried  into  effect,  we  do  not 
deem  it  necessary  to  consider  whether  it  may  be  regarded  as  a 
power  in  trust  under  the  provisions  of  the  Kevised  Statutes. 
(1  R.  S.  782,  §  74;  734,  §§  95-100.) 

The  court  were  clearly  right  in  deciding  that  by  the  terms 
of  the  will  there  was  an  equitable  conversion  of  all  the  testa- 
tor's real  estate  into  personalty.  The  whole  scope  and  tenor  of 
the  will  evinces  that  the  testator  intended  snch  a  conversion, 
and  that  the  estate  should  be  divided  ae  personal  estate.  The 
doctrine  of  equitable  conversion  is  quite  familiar,  and  the  rule 
on  the  subject  is  well  settled.  It  is  obvious  upon  the  face  of 
the  will  that  the  testator  designed  that  such  conversion  should 
be  made.  The  execntrix  and  executors  are  vested  with  full 
power  and  authority  to  sell  as  they  may  deem  proper,  and  after 
making  ample  provisions  for  the  wife  of  the  testator  and  di- 
recting the  payment  of  certain  legacies  which  are  specified,  the 
residne  is  to  be  divided :  one-third  to  the  widow,  one-third  to  a 
nephew,  and  the  "balance  "  among  a  class  of  institutions  to  be 
designated,  and  in  proportions  to  be  fixed  as  directed.  The 
language  could  not  have  been  more  emphatic  and  direct  to 
carry  ont  the  design  of  a  division  of  the  remainder  as  personal 
estate.    The  estate  could  only  be  efEectnally  divided,  and  the  pnr- 
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poBes  of  the  will  efficiently  carried  out,  by  converting  the  real 
into  personal  estate  ;  for  otherwise  a  diTision  would  involTe  a 
public  sale  or  a  partition  of  the  real  estate,  and  lead  to  embar- 
rassment and  expense,  and,  perhaps,  to  a  serions  reduction  of 
the  amount  which  might  be  realized  upon  a  forced  sale  of  the 
real  property,  the  avails  of  which  were  to  be  distributed.  Any 
other  construction  would  necessarily  interfere  with  the  accom- 
plishment of  the  benevolent  designs  and  charitable  purposes 
which  the  testator  had  in  his  mind  when  he  made  his  will,  and 
be  adverse  to  the  general  rule  of  interpretation  which  is  ap- 
plicable in  cases  of  this  description. 

A  point  is  made  that  the  use  of  the  word  "  devise  "  ia  inapt 
and  inappropriate  if  confined  to  the  personalty.  It  is  em- 
ployed in  connection  with  the  word  "  give"  in  the  first  part  of 
the  last  clause  in  the  will,  and  was  pertinent  and  perhaps  essen- 
tial, in  order  to  cover  fuUy  both  the  real  and  personal  estate. 
It  is,  however,  qualified  and  controlled  by  the  subsequent 
words  "  I  give  the  balance,"  which  could  only  mean  what  re- 
mained of  the  personal  after  the  conversion  of  the  real  estate 
into  personalty.  This  last  expression  does  not  devise  the  real 
estate,  but  it  bequeaths  only  the  "  balance  "  of  moneys  realized 
after  the  real  estate  had  been  sold  and  became  personal  prop- 
erty, and  which  remained  undisposed  of.  That  the  direction  to 
sell  was  not  imperative  is  by  no  means  conclusive  j  for  where 
a  testator  authorizes  his  executors  to  sell  real  estate,  and  it  is 
apparent  from  the  general  provisions  of  the  will  that  he  in-, 
tended  such  real  estate  to  be  sold,  the  doctrine  of  equitable 
conversion  applies,  although  the  power  of  sale  is  not  in  ita 
terms  imperative,     {Dodge  v.  Pond,  23  N.  T,  69.) 

Nor  is  there  any  valid  ground  for  the  claim  made  by  the 
counsel  for  the  appellant  Kicc,  that  the  judge  erred  in  holding 
that  the  plaintiff  was  entitled  to  one-third  of  the  whole  residu- 
ary estate  and  one-third  of  the  sum  to  be  invested  to  produce 
the  annuity  provided  for  by  the  will.  The  clause  in  the  will 
which  provides  for  such  annuity  states  that  it  is  to  be  in  lieu  of 
all  dower  or  thirds  in  the  estate  of  the  testator ;  bnt  it  does  not 
state  that  it  is  in  the  place  of  all  bequests.  It  was  intended  to 
provide  against  any  claim  of  the  widow  for  dower  or  thirds  in 
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his  estate  after  his  death,  and  not  against  any  prorision  which 
might  be  made  in  the  will  in  her  favor.  The  subsequent  pro- 
visioD  in  the  residuary  clause  is  not,  therefore,  inconsistent 
with  the  provision  referred  to.  It  was  a  gift  in  addition  to 
that  which  had  been  previously  bestowed  upon  the  testator's 
wife,  and  the  intention  of  the  testator  is  clearly  shown  by  the 
will  to  be  that  both  his  wife  and  nephew  should  share  equally 
in  the  residnnni ;  and  where  this  is  manifest,  it  is  a  controlling 
element  in  the  interpretation  of  wills.  A  different  construc- 
tion woold  give  the  nephew  more  than  was  intended,  and 
should  not  be  upheld  for  this  reason. 

It  is  also  quite  obvious  that  the  widow,  as  residaary  legatee, 
is  entitled  to  one-third  of  the  principal  set  apart  for  Ler  bene- 
fit, out  of  which  the  annuity  is  to  be  realized.  The  residuary 
legatees  by  the  will  are  entitled  to  all  the  remainder,  of  every 
name  and  description,  which  is  not  disposed  of.  This  cousti- 
tutee  a  part  of  such  remainder  and  vests  at  the  time  of  the  tes- 
tatoHfi  death,  and  is  payable  to  the  repreBtntatives  of  the  widow 
after  her  decease. 

We  discover  no  objection  to  the  orders  made  directing  that 
the  respondents  be  brought  in  as  parties  defendant.  They 
were  interested  in  the  controversy,  had  a  right  to  be  heard,  and 
hence  were  properly  made  parties  under  section  122  of  the 
Code. 

No  question  as  to  the  investment  to  be  made  to  produce 
the  annuity  for  the  benefit  of  the  widow  arises  upon  this  ap- 
peal. That  is  a  matter  for  the  Supreme  Court,  in  case  any 
questiou  shall  arise  as  to  the  exercise  of  the  power  to  invest  by 
the  trostees. 

,  No  other  question  presented  requires  examination,  and  we 
thinb  the  judgment  was  right  and  should  be  affirmed,  with 
coets  of  all  the  parties  in  this  court  and  of  the  court  below  to 
be  paid  out  of  the  estate. 

All  concur. 

Judgm^t  afiirmed. 


On  the  Eubject  of  equitable  conversloti,  gee  Petergou's  Appeal,  anit,  p.  187. 
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Young  vs.  Rideitbaugh. 

[ST  MlMotiri,  BT4.] 
Tbstauentabt  OAFAorrr. 

It  b  proper  lo  iiliow  tlie  amount  of  taxes  levied  on  testator's  estate,  so  that  tbe 
jury  may  know  the  situation  of  the  properly,  to  judge  of  tbe  justice  of  the  pro- 
visions of  the  wilt  as  affecting  capacity  to  execute  it 

A  testator  must  understand  Ihe  business  in  hand,  and  know  what  disposition  he 
wishes  to  make  of  his  property,  and  must  be  able  to  determine  whether  the 
will  makes  the  desired  disposition  of  his  estate;  but  he  is  not  required  to  know 
how  all  legal  cjuestioni  arising  under  it  would  be  determined. 

A  testator  may  be  capable  of  understanding  that  he  was  engaged  in  a  disposition 
of  his  property,  but  if  he  does  not  comprehend  the  nature  and  extent  of  his 
property,  and  the  penons  he  intends  to  benefit,  lie  is  not  of  a  disposing 

Affsal  from  Buchanan  Circuit  Court. 

A .  W.  Slayhack,  Silat  Woodson  and  Senjamin  Loan,  for 
the  appellant. 

IfaU,  Tories,  Yirteyard  and  Ramey,  for  the  infant  re- 
spondents. 

IIenet,  J.  This  was  a  anit  under  the  statute  brought  by 
plaintiff,  a  son  of  Oeorge  Yonng,  deceased,  against  John  Wil- 
liams and  John  Colhonn,  and  the  daughter  and  grandchildren 
of  said  deceased,  to  have  his  will,  which  had  been  previously 
probated,  set  aside.  The  grounds  upon  which  the  probate  of 
the  will  18  contested  are,  that  it  was  procured  by  undue  influ- 
ence, and  that  Oeorge  Young  had  not  sufficient  mental  (opacity 
to  make  a  will.  The  will  was  made  October  30th,  187i.  George 
Young  was  then  seventy-five  years  of  age,  he  had  for  several 
years  been  in  failing  health,  and  the  death  of  his  son-in-law, 
Mr.  Kidenbangh,  to  whom  he  seems  to  have  been  greatly  at- 
tached, 80  deeply  affected  him  that  he  never  recovered  from  the 
shock,  but  in  a  few  days  took  his  bed,  and,  in  about  a  week 
after  the  death  of  Mr,  lUdenbaugb,  had  an  attack  of  pneu- 
monia, which,  in  seven  or  eight  days,  terminated  fatally.    His 
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death  occurred  on  Snndaj,  and,  on  the  previous  Monday,  he 
aent  for  AUen  H.  Tories,  Esq.,  Jno.  Colhoun  and  Jno.  WilliamB, 
to  have  his  will  prepared.  Mr.  V-ories  and  the  other  gentlemen 
remained  a  few  minatee,  during  which,  Mr.  Yoriee  teatified, 
*'  Mr.  Yoang  informed  them  what  disposition  he  wished  to 
make  of  hia  property',  and  thej  left  with  an  auderBtanding  that 
they  would  retnm  at  12  o'clock  with  the  will.  They  returned 
at  12  o'clock,  and  after  the  will  wae  read  to  him,  Mr.  Yonng 
signed  it,  and  the  others,  with  Geo.  T.  Hoagland,  attested  it  as 
witnesaefl.  The  following  Friday  the  same  parties  were  again 
sent  for  by  Mr.  Young,  who  desired  to  make  a  change  in  the 
will ;  and  Mr,  Yories  took  the  one  already  executed,  wrote  an- 
other, making  the  changes  suggested,  which  was,  the  same  day, 
signed  by  Mr.  Young,  and  attested  by  the  same  parties  as  wit- 
nesses. 

The  Sunday  following  Mr.  Young  died.  Mr.  Yories  and 
the  other  attesting  witnesses  testified  that  Mr.  Young  was  in  his 
-right  mind  when  the  will  was  signed  by  him,  and  that  he  seemed 
to  understand  perfectly  the  husin^sa  he  was  transacting.  On 
the  other  hand,  the  attending  physician,  Dr.  Bertram,  testified 
that  he  was  called  to  see  Mr.  Yonng  on  Tuesday  (the  day  after 
the  will  was  executed),  found  him  with  pneumonia,  his  lungs 
very  much  inflamed ;  after  that  saw  him  every  day  till  his 
death.  At  his  age  the  pnenmonia  he  had  is  fatal.  On  Tuesday 
the  inflammation  was  so  great,  witness  knew  he  must  have  been 
sick  on  Monday  before.  Friday  morning  his  lungs  showed  pa- 
ralysis. He  was  delirious ;  witness  had  to  wake  him  to  talk  to 
him.  He  was  in  a  stupor  and  spoke  with  great  difficulty.  Men 
at  his  age  with  pneumonia  are  always  delirious.  From  the  first 
time  witness  saw  him,  never  saw  him  in  a  condition  when  he 
could  do  business.  His  mind  was  not  as  strong  on  Friday  after 
the  paralysis  as  on  previous  days.  He  was  sinking  rapidly,  and 
witness  told  Mr.  Colhoun  and  the  other  gentleman  that  he 
would  probably  not  live  an  hoar,  though  he  might  possibly  live 
several  days,  Mrs.  Ellen  Kereheval  testified  that,  after  Mr. 
Hidenbaugh's  death,  she  was  at  Mr,  Young's  house  all  the  time, 
except  one  or  two  nights,  until  his  death ;  that  about  two  weeks 
before  his  death  he  was  taken  with  a  chill  and  high  fever,  and 
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never  rallied  from  the  time  witness  saw  him.  After  he  had  tlie 
chill,  at  no  time  did  she  consider  him  in  his  right  mind.  A 
few  days  before  his  death  he  talked  about  a  contract  he  h»d 
made  with  a  man  to  kill  bull-frogs  for  him  at  ten  cents  apiece. 
Mrs.  Sparks  sat  up  with  him  the  Thursday  night  before  bis 
death.  He  talked  about  bull-frogs;  talked  wild  all  night;  did 
not  know  witness.  The  next  morning  he  did  not  know  her. 
Friday  night  he  was  no  better.  Mr.  Juslee  sat  up  with  Mr. 
Young  Friday  and  Saturday  nights ;  says  he  was  flighty.  Mis. 
Charles  Thompson  saw  him  every  day  in  hifi  lafit  illness.  The 
day  after  Mr.  Kidenbaugh  was  buried,  Mr.  Tonng  seined 
alarmed ;  was  tremulous  and  weak.  He  grew  worse  and  sank 
rapidly  till  he  died.  He  talked  at  random  on  every  gubject,  and 
not  sensibly  about  anything.  He  would  mistake  witness  for 
Mrs.  Kidenbaugh.  On  Thursday  and  Friday  he  was  in  a  dying 
condition.  Mrs,  Triplett  saw  Young  on  ThurBday  before  be 
died ;  at  times  he  was  rational ;  saw  him  frequently  from  Tnes- 
day.  Hifl  mind  was  feeble  and  wandering;  talked  about  frogSf 
did  not  know  witness ;  he  never  seemed  himself  after  Mr.  Kden- 
bangh's  death.  Mr.  C.  H.  Thompson's  testimony  was  to  the 
same  effect.  Mrs.  Austell  saw  Mr.  Young  after  Mr.  Eiden- 
baugh's  death,  and  thought  he  was  a  crazy  man.  He  asked  wit- 
ness if  Mr.  Itidenbangh  was  dead )  She  said  yes.  He  said, 
*'.No ;  he  is  asleep."  He  walked  the  floor  and  wrung  his  haiid^ 
and  told  her  to  go  and  wake  Mr.  Kidenbaugh. 

Mrs.  Kidenbaugh  testified  that  Mr.  Tories  dictated  the  will, 
saying,  "Major,  this  had  better  be  so  and  so,  had  it  not?"  Hy 
father  acquiesced.  Mr.  Tories  sn^ested  that  I,  beinga  widow, 
should  have  more  than  ray  brother ;  that  I  should  have  the 
home  place  in  town  and  the  money.  My  father  simply  acqui- 
esced. On  Monday,  while  Mr.  Tonng  was  giving  Mr.  Toriee 
instructions  in  regard  to  his  will,  Mrs.  Kidenbaugh  testified  tfait 
"  Mr.  Colhoun  rose  from  his  chair  and  said,  '  I  do  not  wish  to 
give  security.'  Mr.  Tories  aroused  my  father,  told  him  what 
Mr.  Colhoun  said,  and  asked  if  he  should  be  required  to  give 
security ;  my  father  shook  his  head."  Mr.  Tories  teetifled  that 
Mr.  Young  stated  as  a  reason  for  changing  the  will  made  on 
Monday,  that  ^e  thought  Mrs.  Kidenbaugh  and  her  son  George 
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had  been  proTided  for  by  ingurance  on  Mr.  Bidenbangh's  life, 
but  that,  as  no  each  provision  had  been  made,  he  wished  to 
change  the  will,  so  as  to  provide  for  them,  justice  not  having 
been  done  to  his  daughter  and  her  son  in  the  will.  To  the 
eame  effect  is  the  testimony  of  Mr.  Colhoun,  who  stated,  also, 
that  Mr.  Tonng  aaid  he  wished  further  to  provide  for  her,  as 
she  wonld  have  to  pay  taxes  on  mnch  unproductive  property. 
Dr.  Ellingood  testified,  that  Mr.  Young  told  him  he  intended 
to  fix  his  property  so  as  to  make  his  children  comfortable  while 
they  Kved ;  that  they  didn't  know  the  value  of  money.  He 
seemed  anxious  that  they  should  be  provided  for. 

It  is  necessary  to  give  this  synopsis  of  the  evidence  in  order 
that  the  points  relied  upon  for  a  reversal  of  the  judgment  may 
be  understood.  The  estate  of  George  Young  consisted  of  about 
$60,000  in  notes  and  money,  two  farms,  and  a  ten-acre  tract 
near  St.  Joseph,  in  Buchanan  county,  a  number  of  improved 
and  one  or  two  unimproved  lots  in  St.  Joseph,  and  some  lots  in 
the  city  of  Louisville,  Ky.  To  his  son  George,  the  plaintiff,  he 
gave  for  his  life  the  land  in  Buchanan  county ;  to  his  grandson 
he  gave  the  Louisville  property ;  to  Mrs.  Ridenbaugh,  for  her 
life,  he  gave  the  lots  lying  in  St.  Joseph.  He  ako  bequeathed 
to  the  plaintiff  all  the  mules,  horses,  stock,  farming  utensils,  and 
other  things  on  the  home  place,  as  his  absolute  property.  The 
notes  and  money  were  in  the  posseesion  of  John  Colhoun  and 
Johu  Willi  am  fl,  who  were  his  confidential  friends,  and  had  been 
for  some  time  managing  for  him  that  part  of  his  business,  and, 
by  his  will,  they  were  to  remain  in  their  hands  without  security 
from  them,  to  be  by  them  loaned  out  on  interest ;  one  thousand 
dollars  of  the  interest  to  be  appropriated  annually  for  the  main- 
tenance, support  and  schooling  of  his  grandchildren,  the  children 
cf  Mrs.  Kidenbangh,  and  the  balance  to  Mrs.  Hidenbangh  dur- 
ing her  natural  life,  to  enable  her  to  pay  taxes  on  the  property 
devised  to  her,  and  for  the  support  and  maintenance  of  herself 
and  family.  The  evidence  showed  that  it  was  worth  $1,000  to 
manage  the  trust  fund  committed  to  Colhoun  and  Williams ; 
that  the  taxes  amounted  to  $4  85  per  one  hundred  dollars. 
Plaintiff  offered  to  prove  that,  on  the  city  property  devised  to 
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tin.  Bidenban^h,  she  had  paid  $800  taxes  for  the  year  1874,  bat 
the  court  excluded  the  evidence  from  the  jury. 

The  court  submitted  to  the  jury  an  isaUe  directing  them  to 
"  say  in  their  verdict  whether  the  writing  produced  and  alieged 
by  the  infant  defendants  to  be  the  last  will  and  testament  of 
George  Touug,  deceased,  is  the  last  will  of  the  said  George 
Young  or  not."  For  the  plaintiff  the  court  gave  the  following 
inetmctions :  1.  "  That  unless  they  believe,  from  the  evidence, 
that  at  the  time  the  testator,  George  Young,  signed  the  paper 
alleged  to  be  his  last  will  and  testament,  he  was  of  sound  mind 
and  disposing  memory,  and  able  to  understand  the  business  in 
which  he  was  engaged,  and  comprehend  and  understand  the 
provisions  of  said  paper  as  read  to  him  just  before  signing  the 
same,  and  publishing  it  as  his  last  will,  and  to  comprehend  the 
provisions  made  for  the  devisees  therein  respectively,  they  will 
find  that  said  paper  is  not  the  last  will  and  testament  of  George 
Young,  deceased."  2.  "  K  they  believe,  from  the  evidence,  that 
the  paper  purporting  to  be  the  last  will  of  George  Young  does 
not  dispose  of  the  property  mentioned  therein  to  the  persons 
and  as  said  Young  intended  and  designed,  at  the  time  he  signed 
said  paper,  then  they  will  find  that  it  is  not  the  last  will  of 
George  Young."  And  the  court,  for  the  plaintiff,  refused  the 
following  instruction  :  3.  "  If  they  believe,  from  the  evidence, 
that  the  provisions  of  said  paper,  purporting  to  be  the  last  will 
of  George  Young,  or  any  of  them,  were  dictated  and  incorpo- 
rated into  said  will  by  any  other  person  than  the  testator,  and 
that,  at  the  time  of  signing  s^d  paper,  he  did  not  fully  compre- 
hend and  understand  said  provisions,  and  the  effecte  thereof 
upon  the  interest  and  estate  devised  to  each  and  all  of  the  dev- 
isees in  said  paper,  purporting  to  be  his  last  will,  then  the  jury 
will  find  said  paper  not  to  be  his  last  wUl." 

For  defendants  the  court  gave  the  following  instructions 
1.  That  if  they  believe,  from  the  evidence,  that  the  deceased, 
Geot^  Young,  freely  signed  and  executed  the  paper  writing 
read  in  evidence  as  and  for  his  last  will  and  testament,  and  that 
A,  H.  Vories,  John  Colhoun,  John  Williams  and  George  T. 
Hoagland,  or  any  two  of  them,  attested  the  same  by  subscribing 
their  names  as  witnesses  thereto  in  the  presence  of  said  Geoi^ 
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Yoong,  and  if  they  farther  believe,  from  the  evidence,  that  at 
the  time  of  said  signing,  execution  and  atteetation,  said  G-eorge 
Tonng  had  sufficient  c&pacitj,  as  defined  by  the  other  instruc- 
tions of  the  court,  to  make  a  will,  thej  will  find  said  paper 
writiDg  to  be  his  last  will,  and  answer  the  issue  submitted  to 
them  in  the  affirmative.  8,  If  the  jxuy  believe,  from  the  evi- 
dence, that  the  deceased,  George  Young,  signed  and  executed 
the  paper  writing  read  in  evidence  as  and  for  his  last  will,  and 
that,  at  the  time  he  bo  signed  and  executed  the  same,  his  mind 
and  memory  were  sufBciently  sound  to  enable  him  to  know  aind 
nnderstand  the  business  in  which  he  was  engaged,  and  that  he 
had  a  dear  conception  of  the  general  nature  and  extent  of  his 
property,  and  the  disposition  he  was  making  of  it,  then  he  had 
a  Bonnd  mind  and  disposing  memory  within  the  meaning  of  the 
law.  4,  Although  the  jury  may  believe,  from  the  evidence, 
that  at  the  difierent  times  prior  and  subsequent  to  the  paper 
writing  read  in  evidence,  the  mind  of  the  deceased,  George 
Tonng,  was  so  clouded  or  disordered  from  physical  suffering,  or 
infirmity,  or  from  the  use  of  stimulants  or  drugs,  or  from  any 
other  cause,  that  he  was  incapable  of  transacting  intelligently 
any  business,  yet,  if  they  further  believe,  from  the  evidence, 
that  he  did  freely  and  from  conviction  sign  and  execute  said 
paper  writing  as  and  for  his  last  will,  and  that  the  same  was  at- 
tested by  A.  H.  Tories,  John  Colhoun,  John  Williams  and 
Geoi^  T.  Hoagland  subscribing  their  names  tliereto,  in  the 
presence  of  said  George  Young,  as  witnesses,  and  that  he, 
George  Young,  at  the  time  of  the  signing,  execution  and  attestar 
tion  of  said  paper  writing,  had  sufficient  capacity,  as  defined  by 
the  other  instmctiona  of  the  court,  to  make  a  will,  they  will  find 
said  paper  writing  to  be  his  last  will,  and  answer  the  issue  sub- 
mitted to  them  in  the  affirmative.  6.  Mere  weakness  of  mind 
is  not  of  itself  sufficient  to  set  aside  a  will,  but  the  unsoundness 
of  mind  sufficient  to  invalidate  a  will  should  be  of  such  a  degree 
as  to  render  the  testator,  for  the  time  being,  incapable  of  under- 
standing that  he  was  engaged  in  making  a  disposition  of  his 
property,  and  of  comprehending  the  nature  and  extent  of  his 
property,  and  the  persons  who  were  intended  to  be  provided  for 
by  his  wilL    7.  Under  the  laws  of  the  State  of  Missouri,  a 
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parent  has  the  right,  in  his  will,  to  give  a  small  portion  of  his 
property  to  one  child,  and  all  the  halance  to  another,  or  to  pve 
all  his  property  to  one  child  to  the  excln&ioD  of  all  others,  or  to 
give  his  entire  property  to  strangers  to  the  exclusion  of  all  his 
children.  And  if  the  jury  believe,  from  the  evidence,  that  at 
the  time  said  writing,  purporting  to  be  the  last  will  of  said  de- 
ceased, wafl  made,  he  was  of  sound  mind  and  disposing  memory,  as 
defined  in  the  foregoing  instmctions,  then  it  is  not  the  province 
of  the  jnry  to  determine  the  propriety  or  impropriety  of  said 
bequest,  or  as  to  how  much  or  how  little  said  Young  bequeathed 
to  his  children.  8.  If  the  juiy  find  for  the  infant  defendants 
in  this  case,  the  form  of  their  verdict  will  he  as  follows: 
"George  W.  Toung, plaintiff ,  v.  Mary  T.  Bidenbaugh  et  al., 
defendants.  We,  the  jury,  find  that  the  paper  writing  read  in 
evidence,  and  purporting  to  be  the  last  will  of  George  Young, 
deceased,  Ib  his  last  wiU,  and  we  answer  the  issue  submitted  to 

U8  in  the  affirmative.     ,  Foreman."    10.  In  order  to 

warrant  the  jury  in  finding  the  paper  writing  read  in  evidence 
not  to  be  the  will  of  George  Young,  deceased,  on  the  ground 
of  undue  influence  exercised  over  his  mind  and  will,  they  must 
believe,  from  the  evidence,  that  that  influence  was  of  such  a 
character  and  extent  as  to  deprive  him  of  free  agency  at  the 
time  of  the  making  and  execution  thereof.  12.  Although  the 
jury  may  believe  that  the  testator,  George  Young,  deceased, 
had  some  insane  delusions  on  some  subjects,  fancying  things  to 
exist  which  had  no  esisteuce,  and  of  whose  existence  he  had  no 
reasonable  evidence,  yet,  if  he  had  mind  enough  to  know  and 
appreciate  his  relation  to  the  objects  of  his  bounty,  and  the 
character  and  effect  of  the  disposition  of  his  will,  then  he 
had  a  mind  sufficiently  soimd  to  enable  him  to  make  a  valid 
wilL 

The  jury  found  that  the  paper  writing  was  Geoi^  Young's 
last  will  and  testament,  and  the  court  rendered  a  judgment  ac- 
cordingly, from  which  plaintiff  appealed.  Appellant's  counsel 
contend  that  the  first  and  fourth  instractions  for  defendant  ig- 
nored the  issne  of  undue  influence,  and  that  the  court  refused 
the  third  instruction  asked  by  plaintifE,  which  presented  that 
issue  to  the  jury.     Bespondents  insist  that  the  first  and  fourth 
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inBtroctiona  do  present  that  issue  to  the  jury,  and,  further,  that 
there  was  no  evidence  that  the  will  was  procored  by  the  exer- 
cise of  nndne  infliience  apon  the  testator.  If  the  tenth  instruc- 
tion be  the  law,  and  it  is  not  controverted,  the  question  was 
submitted  to  the  jvrj  bj  the  first  and  fourth  instructions  for 
defendant.  If  the  nndue  influence  that  will  avoid  a  will  must 
be  of  a  character  to  destroy  the  free  agency  of  the  person  mak- 
ing it,  then  in  no  sense  could  it  be  said  that  he  freely  signed  it, 
if  by  undne  influence  the  signature  was  procured,  and  in  find- 
ing that  he  freely  signed  it,  the  jury  would,  of  course,  And  that 
he  waa  a  free  agent  when  he  signed  it.  ~Bat  it  requires  a  legal 
ailment  to  ascertain  that  such  an  issue  is  embraced  in  the  in- 
structions. If  the  panel  were  composed  of  learned  lawyers  or 
metaphysicians,  they  would  discover  it,  but  unlearned  jurors 
understand  the  "worAfreely  as  standing  in  opposition  to  corrypul- 
aorily,  and  might  be  misled  by  such  an  instruction  to  declare 
the  paper  writing  to  be  the  will,  if  no  compulsion  were  used  to 
procnre  the  signature  of  the  party.  Instructions  are  intended 
as  guides  for  jurors,  and  should  not  be  couched  in  technical  lan- 
guage, but  in  plain,  unambigaoos  terms,  which  may  be  compre- 
hended as  readily  by  the  unlearned  as  the  learned.  The  law 
does  not-  require  that  jurors  should  be  selected  from  the  edu- 
cated classes,  but  indiscriminately  from  good,  discreet,  substan- 
tial citizens.  Conceding  the  correctness  of  the  tenth  instruction, 
the  third  and  fourth  instructions,  taken  in  connection  with  it, 
present  the  qdestion  of  nndue  influence,  but  in  a  manner  well 
calculated  to  mislead  a  jury,  rather  than  to  guide  them  to  a  cor- 
rect conclusion. 

That  there  was  evidence  of  the  exercise  of  nndue  influence 
to  procure  the  making  of  the  will,  there  can  be  no  doubt. 
Upon  its  quality  or  quantity  we  will  not  comment,  nor  will  we 
indicate  what,  in  our  judgment,  should  have  been  the  verdict 
of  the  jury.  It  may  be  observed,  however,  that,  in  order  to 
determine,  in  any  case,  whether  nndue  influence  was  used  to 
procure  the  ezecntion  of  a  will,  the  condition  of  the  testator  is 
to  be  taken  into  consideration.  Inflaences  that  would  not  move 
a  stout,  hale  man,  in  the  possession  of  all  his  faculties,  might  be 
sufficient  to  entirely  control  one  enfeebled  with  age  and  wasting 
Vol.  1.—9S 
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with  disease.  At  the  bedside  of  G-eoi^  Yonng  were  hie  confi- 
dential, trusted  friends,  for  whose  benefit  an  important  proTiB- 
ion  was  inserted  in  the  will,  and,  as  one  witness  testified,  at  the 
snggestion  of  one  of  them,  Mr.  Colhoim.  There  was  also  evi- 
dence that  the  will  was  dictated  by  the  lawyer  who  wrote  it. 
CoDsideriag  the  relation  between  Colhoon  and  Williams  and 
Geoi^  Yonng,  and  his  dying  condition  when  the  will  was 
made,  and  the  mass  of  testimony  tending  to  show  that  for  days 
he  was  in  a  stupor  and  delirions  when  aroused,  with  the  other 
fact  that  while  the  thought  which  was  uppermost  ia  bis  misd, 
when  he  did  talk  rationally,  was  a  provision  for  life  for  his  two 
children,  while  the  will  really  left  Mrs.  Kidenbaogh  in  bnt  little 
hett«r  condition  than  if  he  had  absolately  bequeathed  the  $60,000 
to  Colhoun  and  Williams,  we  are  not  prepared  to  say  that  there 
was  no  evidence  tending  to  prove  that  the  execution  of  the  will 
was  procured  by  the  exercise  of  nndue  influence  on  the  mind  of 
George  Young. 

The  highest  rate  of  interest  on  money  authorized  by  law  is 
ten  per  cent.  This  would  yield  $6,000  per  annum  on  the  amounts 
in  the  hands  of  the  trustees,  from  which  were  to  be  deducted 
$1,000  for  the  education  of  the  children,  $2,910  taxes  on  the 
principal,  $1,000  to  be  paid  to  the  trustees  for  managing  the 
fund,  and  if  to  these  amounts  be  added  $800  taxes  paid  on  the 
property  devised  to  Mrs.  Bidenbaugh  for  the  year  1874,  the 
year  her  father  died,  there  would  be  a  balance  of  $250  for  the 
support  of  Mrs.  Kidenbaugh  and  her  family,  and*  for  repairs  on 
the  property. 

The  court  excluded  evidence  to  show  that,  in  the  year  1874, 
Mrs.  lUdenbaugh  paid  that  amount  of  taxes  on  the  property  de- 
vised to  her.  In  this  we  think  the  court  erred.  In  passing 
upon  the  capacity  of  a  person  to  make  a  will,  the  will  itself  and 
all  its  provisions  may  be  considered  by  the  jury,  and  while  the 
fact  that  it  is  apparently  unjust  to  his  children  is  not  of  itself 
sufficient  to  invalidate  it,  yet  it  la  a  ctrcnmstance  to  be  consid- 
ered in  connection  with  otJier  facts  in  determining  the  qnestioQ 
SB  to  the  capacity,  and  it  is  proper  to  put  the  jory  in  possession 
of  all  the  facts  in  relation  to  the  condition  of  dl  the  property 
devised  or  bequeathed,  in  order  that  they  may  detennine 
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whether  the  injastiee  of  the  disposition  made  by  him  of  his 
propert/  is  apparent  or  real.  Suppose  there  had  been  a  mort- 
gage for  a  Ifti^  amount  upon  the  St.  Joseph  property  devised  to 
Mrs.  Kidenbangb,  would  it  not  have  been  competent,  under  the 
circnmBtances,  for  the  pkintiS  to  show  that  factt  Upon  what 
principle  was  evidence  admitted  to  show  that  the  taxes  in  St. 
Joseph  amounted  to  %i  85  on  the  $100,  and  that  it  was  worth 
$1,000  to  manage  the  funds  intrusted  to  Colhoan  and  Williams? 
Upon  the  very  same  principle,  and  no  other,  which  aaoctions 
the  admission  of  the  evidence  that,  at  the  date  of  the  death  of 
George  Young,  the  property  devised  to  his  daughter  was  incum- 
bered for  taxes  to  the  amount  of  $800.  The  jury  should,  if 
poBBible,  know  all  about  the  property  of  the  testator,  its  location, 
value,  and  how,  if  at  all,  incumbered. 

The  court  did  not  err  in  refusing  the  third  instruction  asked 
by  plaintiff.  It  was,  in  substance,  that  the  fact  that  a  will  was 
dictated  by  another  person  than  the  testator,  invalidates  it,  if 
the  testator  did  not  fully  comprehend  its  provisions,  and  the 
effects  of  such  provisions  upon  the  interests  and  estates  devised 
to  the  objects  of  his  bounty.  It  unintelligibly  blends  the  two 
issaea  of  capacity  to  make  a  will  and  undue  influence.  The  in- 
strucfion  would  have  been  ae  good  if  all  of  it  in  relation  to  the 
dictation  of  the  will  had  been  omitted.  The  fact  that  a  will 
was  dictated  by  another  person  to  the  testator  does  not  inval- 
idate it.  If  he  be  in  a  condition  to  make  a  will,  and  adopt  sng- 
geetions,  it  is  his  will,  and  stands  precisely  as  if  he  had  written 
it  himself ;  and  the  latter  part  of  the  instruction  requiring  the 
jury,  in  order  to  declare  it  to  be  his  will,  to  find  that  he  fully 
oomprehended  and  understood  the  provisions,  goes  too  far  when 
it  requires  the  jury  to  find  that  he  fully  comprehended  the 
E^flct  of  the  provisions  upon  the  interests  and  estates  given  to 
each  devisee.  There  are  many  wills  in  regard  to  the  constmc- 
tion  of  which  the  most  learned  lawyers  differ,  but  they  are  not, 
therefore,  invalid ;  and  while  lawyers  and  courts  are  perplexed 
to  construe  them,  it  would  certainly  be  going  too  far  to  say 
that  they  are  invalid,  unless  the  testator  fully  understood  the 
effect  which  ^e  provisions  of  the  will  would  have  upon  the 
interestB  and  estates  given  to  the  devisees.    He  must  undei^ 
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stand  the  business  in  hand,  and  know  what  diapoeition  he 
wishes  to  make  of  hie  property.  He  mast  h&ve  sufficient  un- 
derstanding to  determine  whether  the  will  makes  that  disposi- 
tion of  his  property,  but  is  not  required  to  know  exactly  how 
by  law,  all  questions  which  might  arise  under  it  would  be  de-  - 
termined. 

But  if  for  nothing  eke,  we  should  reverse  this  judgment  for 
the  glaring  error  in  the  sixth  instruction.  It  declares  "  that  the 
unsoundness  of  mind  sufficient  to  invalidate  a  will  must  be  such 
as  to'render  the  testator,  for  the  time  being,  incapable  of  under- 
standing that  he  was  engaged  in  making  a  diapOBition  of  his  prop- 
erty." One  might  know  that  he  was  making  a  disposition  of  his 
property,  and  be  utterly  incapable  of  comprehending  its  extent 
or  )iis  relation  to  his  kindred,  or  of  making  a  disposition  of  his 
property  with  understanding  and  reason.  The  instruction  is 
to  the  efEect  that,  to  inrahdate  the  will,  the  jury  should  find 
that  the  testator  had  the  lowest  degree  of  intellect,  or,  rather, 
none  at  alL  A  child  of  five  years  of  age  knows  when  it  parts 
with  ite  toys,  that  it  is  disposing  of  its  property ;  and,  by  the 
test  given  in  the  sixth  instruction,  would  be  capable  of  making 
a  will  disposing  of  an  estate  worth  $100,000,  because  it  might 
know  that  it  was  disposing  of  its  property.  A  sound  and  dis- 
posing memory  is  one  which  not  only  knows  when  it  is  dispos- 
ing of  property,  but  bow  to  dispose  of  it  with  understanding 
and  reason ;  but  the  instruction  declares  that,  in  order  to  find 
for  the  plaintifi,  the  jury  must  find  not  only  that  he  was  inca- 
pable of  comprehending  the  natnre  and  extent  of  his  property, 
and  the  persons  who  were  intended  to  be  provided  for  by  the 
will,  but  that  be  was  also  incapable  of  understanding  that  he 
was  engaged  in  disposing  of  hie  property.  This  is  the  plain 
import  of  the  instruction,  and  it  was  erroneous.  Bedfield  on 
Wills,  Ist  vol.  (3  ed.),  124, 128, 129, 130. 

In  McClintock  v.  Cvrd,  32  Mo.  422,  an  instruction  identical 
with  the  one  under  consideration  was  given,  in  connection  with 
others,  and  the  court  said  that,  "  taken  as  a  whole,  they  pre- 
sented the  law  of  the  ease  fairly  to  the  jury.  The  jury  were, 
in  effect,  called  upon  to  eay  whether,  at  the  time  of  the  execu- 
tion of  the  will,  said  Freeland  had  a  sufficient  mind  and  under- 
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staQding  to  dispose  of  his  estate  with  jadgment  and  discretion." 
The  court  evidentlj  did  not  regard  that  instruction  as  properly 
declaring  the  law.  There  are  cases  in  which  a  jadgment  should 
not  be  reversed,  although  the  trial  court  may  have  given  an 
erroneous  instruction,  if  by  others  it  properly  and  clearly  de- 
clared the  law  of  the  case.  They  are  cases,  however,  in  which 
it  is  apparent,  from  the  simplicity  of  the  issnes,  and  the  over- 
whelming weight  of  evidence  to  sustain  the  finding  of  the  jury, 
on  the  correct  theory  of  the  ease,  that  the  erroneous  instruction 
could  not  have  prejudiced  the  complaining  party ;  but  where 
no  such  preponderance  of  evidence  appears  in  a  case  in  which 
the  validity  of  a  will  is  contested,  on  the  ground  of  incapacity 
and  undue  influence,  in  which  some  of  the  finest  distinctions 
are  to  be  drawn  that  are  presented  in  jury  trials,  it  cannot  with 
any  certainty  be  said  that  an  erroneous  instruction  has  not  prej- 
udiced the  losing  party  against  whom  it  is  given.  Many  jury- 
men are  apt  to  seize  upon  those  instructions  which  are  most 
easily  understood,  and  adopt  them  as  the  guides  of  their  delib- 
erations, and  this  sixth  instmction  is  the  least  difficult  of  com- 
prehension of  any  given  by  the  court  for  the  defendants  on  the 
subject  of  testamentary  capacity. 

This  court  will  not  reverse  a  judgment  in  a  proceeding 
under  the  statute  to  set  aside  a  will,  because  the  jury  found  the 
issues  against  the  weight  of  evidence.  In  I^/ne  v.  Marcu«, 
Guardian,  1  Mo.  410,  it  was  held  that  a  proceeding  under  the 
statute  to  set  aside  a  will  is  a  proceeding  at  law.  So,  in  Trotters 
V.  Winchester,  Id.  414,  and  Stcain  v.  OUbert,  3  Mo.  347.  But 
for  errors  already  noticed,  the  judgment  is  reversed,  and  the 
cause  remanded. 

All  concur  except  Judge  Hodgh,  who  was  not  present  at 
the  argument. 

Reversed. 


Bee  Ee7  v.  Hollow&y,  anfa,  p.  860,  and  Brown  v.  lUggln,  ante,  p,  iSS. 
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William  J.  Cowlei  w:  al.  vs.  £hha  Kkapp  bt  al. 

[42  Sbv  Jmtej  Law,  sg?.] 
COMTDJGSHT   WTLL. — WlU.  IN   FORM   OF   A   LETTEH. 

By  •  will  in>d«  November  TJlh,  1866,  tlie  leslatrii  devised  all  her  eitite  to  ha 
husband,  in  (et.  la  Janoary,  tS7&,  die  and  hei  husband  being  ihool  id 
travel  ahioad,  she  made  a  will,  beginoiiig  with  the  words,  "  Id  case  o[  aj- 
thing  happening  us,  I  would  wish,"  ic,  and  devising  her  eslate  to  htrrislet. 
J/efJ,  that  the  second  will  was  contingent;  that  the  contingency  provided  for 
WAS  not  the  death  of  her  husband  before  herself,  noi  the  death  of  both  bj  At 
same  accident,  but  wiis  the  death  of  both  while  upon  tbeir  tisvels. 

In  construing  a  will,  it  will  be  concluded  that  the  testator  contemplated  tad 
made  provision  for  a  lapse  only  when  there  is  a  clear  iniiroation  to  that  effecL 

An  instrument  in  the  form  of  a  tetter  held  to  be  a  valid  will. 

Ik  ejeetment.  On  rule  to  ahow  cause  vhj  a  new  trial 
Bhould  not  be  granted. 

£.  C.  ChetiDood  and  Malcomh  CatnjibtU,  for  the  plaintifiB. 

Jod  Parker,  for  the  defendants. 

The  opinion  of  the  court  waB  delivered  hy  Dixon,  J.  This 
is  an  action  of  ejectment  The  land  in  controTerey,  lying  at 
Deal,  in  Monmouth  county,  belonged  to  Maiy  Boyle,  wife  of 
Edward  Boyle,  at  the  time  of  her  death,  April  I2th,  1876. 

The  plainti&  claim  by  inheritance  from  Edward  Boyle, 
who  died  April  15th,  1876,  and  who,  they  say,  became  entitled, 
aa  deviflee  of  his  wife,  under  a  will  dated  November  IStli, 
1866,  which  provided  as  follows :  "  Third.  All  of  my  prop- 
erty, of  every  nature,  whether  real  or  personal,  left  after  fnll 
payment  of  my  just  debts,  I  give,  devise  and  bequeath  to  mj 
husband,  Edward  Boyle,  to  have  and  to  hold  the  same,  to  biiOt 
his  heira  and  assigns,  absolutely,  forever." 

The  defendant  Emma  Knapp  claims  as  devisee,  under  id 
alleged  will  of  Maiy  Boyle,  dated  Jannary  18th,  1876,  in  the 
form  following : 
"  My  Deab  Fatheb  : 

"  In  ease  of  anything  happening  us,  I  would  wish  yon  to 
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take  chai^  of  oar  propertry.  By  law,  I  sappose  it  would  be 
divided  between  all  mj  Bisters.  I  would  wish  it  otherwise.  I 
wifih  all  the  property  to  be  sold  except  any  portioa  of  Deal 
Emma  would  wish  to  retain  for  herself ;  then  the  money  to  be 
pat  in  goTenuoent  seourities,  or  any  other  sure  investment.  I 
make  Emma  Knapp  my  sole  heir.  I  know  she  is  just,  and  will 
pTB  to  those  who  need,  and  will  be  guided  entirely  by  your 
advice. 

"  Your  afiectionate  daughter, 
"  Jannaiy  18th,  1876.  M&st  Botlb, 

"  120  East  26th  street. 
"  Witnesses  of  signature — 
"  Ainme  Jacob  Walbh, 

"  CATHBBnTB  ClOAXE." 

It  will  be  necessary  to  examine  only  the  defendants'  claim, 
for  if  that  be  snbetantiated,  the  plaintifEs  must  be  without  title. 

Ab  to  the  instroment  last  recited,  the  plaintiffs  contend, 
fir«t,  that  it  is  not  of  a  testamentary  character. 

Its  due  execution,  in  accordance  with  the  requirements  of 
our  statute,  was  sufficiently  proved  by  the  testimony  of  Annie 
Jacob  WaUh  (now  Kelley),  one  of  the  subscribing  witneflBes, 
At  that  execution,  it  was  declared  by  Mrs.  Boyle  to  be  her  will. 
Its  op^ng  expression,  "  In  case  of  anything  happening  us," 
clearly  indicates  that  it  was  intended  to  take  effect  only  in  the 
event  of  her  death  {RiAerta  v.  Soberta,  2  Sw.  &  Tr.  337 ;  In 
Ooodsofrorter,L.R.2P.&Ji.22;  In  Goods  of  Robinson, 
L.  R.  2  P.  &  D.  171),  and  the  rest  of  the  instrument  declares 
her  wishes  as  to  the  disposition  of  her  estate  in  the  juncture 
contemplated  by  her.  Her  capacity  is  not  disputed.  These 
are  all  the  essentials  of  a  valid  will ;  and  the  first  position  of 
the  plaintiffs  cannot,  therefore,  be  maintained. 

The  plaintiffs  insist,  secondly,  that  this  will  was  designed 
to  take  effect  only  under  circumstances  which  never  occurred. 
At  the  time  of  its  execution,  the  testatrix  and  her  husband 
were  making  preparations  for  a  European  tour,  and  the  plaint- 
ifis  claim  that  she  intended,  by  this  will  to  provide  only  for 
inch  contingencies,  during  that  voyage,  as  would  prevent  the 
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operation  of  the  deviflo  which  she  had  previonely  made  in  her 
hoBband's  favor,  viz.,  the  death  of  both  hy  the  same  accideat, 
where  her  hoBband'e  survivorBhip  could  not  be  shown,  or  his 
death  before  her  own.  In  fact,  both  died  in  Paris,  of  a  fever 
contracted  in  Italy,  daring  their  trip,  the  husband  outliving 
the  wife  but  three  days.  The  defendants  claim  that  this 
occurrence  was  within  the  contingencies  provided  against  in 
the  will. 

The  plaintifis'  contention,  that  the  will  must  be  limited  to 
the  dying  of  husband  and  wife  simultaneously,  by  accident^ 
seems  to  be  too  narrow.  It  was  a  possible  event,  indeed,  but 
with  the  present  safeguards  of  travel,  quite  unlikely ;  and  the 
reasons  which  would  induce  the  testatrix  to  make  provision  for 
that  chance  would,  with  as  much  force,  dictate  arrangements 
for  more  probable  occurrences.  The  phrase,  "  anything  hap- 
pening us,"  is  not  that  which  she  wonld  have  adopted,  had  she 
thought  only  of  snch  a  death ;  other  more  expressive  terms 
would  naturally  have  suggested  themselves.  It  is  true  that  she 
couples  herself  and  her  husband  as  in  the  same  category,  but 
the  whole  question  is  as  to  its  hmits,  and  there  is  no  ground 
for  making  them  so  narrow  as  is  here  claimed. 

The  simultaneous  death  of  both  is  one  of  those  events 
which  wonld  result  in  a  lapse  under  the  earlier  will  of  the  tes- 
tatrix, and  we  come,  therefore,  to  consider  the  wider  position 
of  the  plaintifis,  that  only  in  the  case  of  a  lapse  was  this  last 
win  meant  to  operate.  Two  arguments  are  presented  in  favor 
of  this  proposition,  viz.,  that  the  later  will  does  not  revoke  the 
former,  and  hence  mast,  as  far  as  possible,  be  interpreted  in 
harmony  with  it ;  and,  secondly,  that  as  the  testatrix  seems  to 
speak  of  the  law  dividing  "  our  property,"  i.  e.,  her  own  and 
her  husband's  between  her  sistera,  "  in  case  of  anything  hap- 
pening us"  she  must  have  had  in  mind  her  husband's  dying 
before  herself,  in  which  event  her  husband's  property  wonld 
have  passed  to  her  by  his  will,  made  in  her  favor  October  17th, 
1866,  and  on  her  death,  intestate,  would  be  divided  among  her 
sisters. 

These  views  have  some  force,  but  they  are  not  convincing. 
TIndonbtedly,  the  firat  object  of  the  testatrix's  bounty  was  her 
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husbaad,  and  she  inteaded  that  be  Hhotild  have  her  estate,  if 
he  Burvired  her  long  enough  to  enjoj  it,  but  she  could  have 
had  no  motive  for  leaving  it  to  vest  in  him  at  her  death,  if  the 
Bole  effect  of  bo  doing  were  to  have  it  transmitted  to  his  heirs. 
He  had  no  relatives  nearer  than  an  annt  or  cousin,  and  these 
she  had  probably  never  seen  or  heard  of,  while  her  own  father 
and  sisters  were  living  abont  her,  her  sister  Emma  being  a 
member  of  her  household.  While,  therefore,  the  first  will  is 
to  be  observed  so  far  as  it  is  consistent  with  the  fair  import 
of  the  last,  yet  it  shall  be  found  that,  under  adjndged  cases, 
the  terms  of  the  last  somewhat  infringe  upon  the  first,  there  is 
no  reason,  in  the  probabilities  of  the  case,  for  at  .all  straining 
those  terms  to  carry  out  a  supposed  intention  of  the  testatrix. 
Then  as  to  the  expression,  "  our  property ; "  that  may  or  may 
not  refer  to  the  estate  of  both  herself  and  her  husband.  It 
may  refer  to  only  her  own  possessions,  and  have  been  a  mode 
of  expression  common  to  her  in  speaking  of  those  posses- 
sions with  her  father,  to  whom  this  testamentary  letter  is  ad- 
dressed. Such  terms  are  often  so  used  among  those  whom 
commnnity  of  feeling  pervades.  Bot  even  if  it  relates  to  the 
property  of  herself  and  her  husband,  still  it  is  noticeable  tliat 
she  does  not  use  the  word  in  the  devising  clauses,  but  only  in 
the  sentence  where  she  asks  her  father  to  take  charge  of  it. 
Such  a  request  she  might  make  of  her  father,  as  to  the  prop- 
erty of  both,  in  ease  of  their  death  abroad,  without  having  in 
mind  the  idea  that  her  husbaud's  property  had  become  hers  by 
survivorship.  And  when,  in  the  next  sentence,  she  proceeds 
to  speak  of  the  disposition  which  the  law  would  make  of  her 
estate,  her  mind  could  easily  pass  from  the  estate  of  both  to 
that  of  herself  alone,  without  noticing  that  her  pronooQS  did 
not  indicate  the  transition.  Such  a  slip,  in  a  familiar  letter 
like  this,  would  be  not  at  all  strange ;  and  it  would  be  giving 
too  much  weight  to  mere  verbal  criticism,  if  it  were  allowed  to 
force  a  eonetasion  which  courts  have  generally  regarded  as  im- 
probable. 

Without,  then,  considering  these  arguments  as  conclusive, 
what,  in  the  light  of  the  circumstances  surrounding  this  testa- 
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triz,  when  she  made  this  will,  and  of  approyed  mles  of  c(m- 
straction,  ehoTild  be  ita  interpretation  t 

The  phrase,  "  in  case  of  anything  happening  as,"  is  equiva- 
lent to  "  in  case  of  the  death  of  myself  and  mj  husband."  Be- 
ferring  to  a  simitar  phrase, "  in  ease  of  her  death,"  Sir  William 
Grant  said :  "  The  words  in  which  the  bequest  over  is  ex- 
pressed, have  not,  in  themselTee,  nor  have  they  by  constniction, 
received  a  precise  and  definite  meaning,  in  which  they  mnst  be 
aniformly  understood.  The  expression  itself  is  inaccurate,  as 
it  applies  words  of  contingency  to  an  event  which  is  certain. 
No  man  can,  with  propriety,  speak  of  death  as  a  contingent 
event,  which  may  or  may  not  happen.  When,  therefore,  a  tes- 
-tatoT  BO  expresses  himself,  the  qaeetion  is  what  he  means  by 
that  inaccurate  expression.  He  may,  perhaps,  have  had  some 
contingency  in  his  mind,  *  *  *  and  then  the  inaccuracy 
consists  in  not  specifying  the  period  to  which  the  death  was  to 
be  referred.  He  might  have  meant  to  speak  generally  of  the 
death,  whenever  it  might  happen,  and  then  the  contingent  or 
conditional  words  mnst  be  rejected,  and  words  of  absolute  sig- 
nification mnst  be  introduced ;  and,  aceordin^y,  in  every  in- 
stance in  which  these  words  have  been  used,  the  courts  have 
endeavored  to  collect  from  the  nature  and  circumstances  of  the 
bequest  or  the  context  of  the  will,  in  which  of  these  two 
senses  it  is  most  likely  this  doabtfnl  and  ambiguous  expression 
was  employed."     Oa/abridge  v.  R^at,  8  Ves.  12. 

Since,  in  order  to  reach  the  conclusion  that  these  words  re- 
fer to  death  generally,  whenever  it  may  happen,  it  is  necessary 
to  reject,  idtogetber,  the  idea  of  contingency  which  the  words 
naturally  import,  I  think  that  conclusion  should  be  adopted 
only  when  all  others  are  excluded,  and  I  agree  with  the  plaint- 
iifs  that  it  is  not  warranted  in  the  present  case.  The  testatrix 
had  in  mind  something  which  might  or  might  not  happen.  It 
is  possible  to  believe  that  she  had  in  mind  the  death  of  her 
husband  before  her  own ;  hot  many  cases  have  held  that  this 
interpretation  is  to  be  entertained  only  when  no  other  reason- 
able contingency  can  be  discovered.  Hence,  Mr.  Jarman  says : 
"  Although,  in  the  ease  of  an  immediate  gift,  it  is  generally 
true  that  a  bequest  over,  in  the  event  of  the  death  of  the  pre- 
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ceding  legatee,  refers  to  that  event  occurring  io  Ae  lifetime  of 
the  testator,  yet  this  constrnction  is  only  made  ete  necessitate 
rei,  from  the  absence  of  any  other  period  to  which  the  words 
can  be  referred,  as  the  testator  is  not  supposed  to  coDtemplate 
the  event  of  himself  snrviidng  the  objects  of  bis  bonnty." 
2  Jarman  on  Wills,  665. 

So  Lord  Brougham  said :  "  There  can  be  no  question  that 
a  bequest  to  any  person,  and  in  case  of  his  death  to  another,  is 
an  absolute  gift  to  the  first  l^atee,  if  he  survives  the  testator. 
*  *  *  But,  although  the  courts  have  resorted  to  the  life- 
time of  the  testator,  in  the  absence  of  any  other  period,  by 
reference  to  which  the  generality  may  be  restricted,  this  con- 
struction has  always  been  adopted  with  some  reluctance,  found- 
ed, as  it  is,  upon  a  supposition  which,  if  not  violent,  is  yet 
sonwwhat  strong,  inasmuch  as  the  maker  of  a  yill  does  not 
naturally  provide  for  the  event  of  his  surviving  his  legatees, 
the  selected  objects  of  his  posthumous  arrangemeuts.  Such  a 
construction  has  accordingly  been  termed  "  unnatural "  by  one 
Chancellor,  and  another,  Lord  Hardwick,  has  traced  the  origin 
of  the  term  "  lapse  "  to  the  supposition  that  the  possibility  of 
the  legatee  dying  in  his  lifetime  escaped  the  observation  of  the 
testator.  *  *  *  It  may  thus  be  stated,  as  a  general  propo- 
sition, that  while  the  bequest  over  is  iu  case  of  the  legatee's 
death,  and  no  other  reference  can  be  made,  the  period  taken  is 
the  life  of  the  testator ;  but  where  another  can  be  foimd,  that 
'will  be  preferred,  to  avoid  the  supposition  of  the  testator's  hav- 
ing contemplated  and  provided  against  a  lapse."  Hume  v, 
PiUana,  2  M.  &  K.  15. 

Similarly,  in  Lord  Douglas  v.  ChaiTiier,  2  Vcs,  Jr.  501, 
where  the  bequest  was  to  the  testatrix's  daughter,  "  and  in  case 
of  her  decease,"  to  her  daughter's  children,  Lord  Lough- 
borough, being  urged  to  hold  that  to  be  a  bequest  over  only  in 
case  the  testatrix  survived  her  daughter,  said :  "  Without  ex- 
press words,  or  some  very  particular  intimation  of  that  inten- 
tion, it  would  be  such  a  construction  against  the  natural  import 
of  the  expressions  used,  as  the  court  would  not  be  warranted  in 
making."  And  he  preferred  to  regard  the  bequest  over  as 
absolute  upon  the  daughter's  death,  whenever  it  should  hap- 
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Now,  in  the  present  ease,  there  ie  not  only  a  contingency 
suggested  by  the  circnmstances  of  the  testatrix,  different  from 
the  death  of  her  husband  in  her  own  lifetime,  but  the  very 
words  in  which  she  refers  to  liie  contingency  provided  for,  in- 
dicate that  it  was  not  anch  a  lapse.  She  says,  "  in  case  of  any- 
thing happening  us."  Here,  as  has  been  remarked,  she  pats 
herself  and  her  husband  in  the  same  category.  She  no  more 
refers  to  her  surviving  him  than  she  does  to  his  surviving  her. 
The  question  of  survivorship  was  not  in  her  thoughts  at  all. 
Her  mind  was  upon  the  travels  abroad,  for  which  she  and  her 
hueband  were  preparing,  and  her  purpose  was  that  if,  in  the 
course  of  those  travels,  death  should  overtake  them,  then  this 
will  should  be  operative.  This  was  the  contingency  which  led 
her  to  speak  of  their  death  as  a  thing  which  might  or  might 
not  happen ;.  and  it  was  very  natnral  that,  in  view  of  it  as  a  not 
improbable  event,  she  would  make  the  devise  which  this  will 
contains.  If  it  shonld  come  to  pass,  her  husband  would  not 
have  an  opportunity  of  enjoying  her  estate  under  her  earlier 
will,  and  there  remained  only  her  own  kindred  as  objects  of 
her  affection  and  bounty.  Having,  then,  this  contingency  to 
meet  the  expreseions  of  the  will,  the  argnments  in  favor  of  the 
notion  that  the  testatrix  contemplated  only  a  lapse,  are  not 
strong  enough  to  constrain  the  mind  to  adopt  iL  They  do  not 
amount  to  that  "  very  particular  intimation  of  intention " 
which  Lord  Loughborough  required  to  lead  him  to  snch  a  con- 
clusion. 

As,  therefore,  the  testatrix  and  her  husband  did  both  die 
upon  their  travels,  the  testamentary  paper  of  January  18th, 
1876,  became  operative,  and  nnder  it,  the  title  of  the  prem- 
ises in  controversy  passed  to  Emma  Knapp,  one  of  the  defend- 
ants. Hence,  the  nonsuit  against  the  plaintifEs  must  stand, 
and  their  rule  to  show  cause  be  discharged. 


ContlagvDt  Wills.— The  qneaUon  to  be  determined  in  caaea  of  contin- 
gent willa  is,  whether  the  language  ezpreasefl  ft  contlngencj  on  which  the  in- 
strument is  to  take  effect,  or  whether  it  indicates  the  cause  or  occoaion  of 
making  the  will. 

In  Maxwell  t.  Maxwell,  S  Mete  (Ey.)  101,  the  language  need  wbb  :  "  If  I 
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never  get  bu^  brane,  I  lu^e  you  eveiTthiag  I  fakve  in  the  world."  The  tes- 
tator Was  traTelliog  on  the  Mlgalasippi  river,  but  the  navlgatloD  waa  very 
duigeraua.  -He  Bubmqueutly  returned  home  uid  spent  aeveTsl  ;ears  before 
bia  death.    BM,  that  the  contingency  had  not  occurred. 

A  rimilar  rule  was  made  Id  Dougherty  v.  Dougherty,  4  Mete.  (Ey.)  36, 
the  will  leading:  "  As  I  intend  starting  In  a  few  days  to  the  Btate  of  Mis- 
souri, and  should  anything  happen  that  1  should  not  return  alive,  I  give, 
Ac"    The  testator  returned  ta  safety  from  his  contemplaled  trip. 

In  Todd'a  WUL  3  Watte  &  S.  140,  the  tnstnunent  began  in  this  way:  "Uy 
vrish,  deeire  aod  intention  now  is,  that  if  I  should  not  return  (which  I  will, 
no  preventing  Providence),  what  I  own  shall  be  divided  as  follows."  The 
party  having  returned  the  will  was  hehl  of  no  effect. 

In  Tlionipson  v.  Connor,  8  Bradf.  S6S,  a  similar  ruling  was  made. 
There  the  teslntor  executed  his  will  in  contemplation  of  a  voyage  to  sea,  from 
which  be  subeeqaently  letumed.  He  bequeathed  his  savings  bank  book  to 
one  H.  B.,  *'  sntiject  to  the  following  condition,  viz.:  That  the  a^d  H.  B. 
■h^  produce  from  the  officers  of  the  ship  in  which  I  shall  sail  on  my  next 
cruise,  sadsfactmy  evidence  of  my  decease  during  the  same." 

A  soldier  in  active  service  used  the  words:  "If  I  never  get  back  to  you,  I 
want  all  I  have  to  he  yours,"  referring  to  his  wife.  He  relumed  to  his  home 
and  died  shortly  afterwards.  Probate  was  refused.  Hagee  v.  McNeil,  41 
Miss.  17. 

Where  the  testator  was  about  to  go  to  Kentucky,  whence  he  returned, 
he  left  a  testamentary  document  commenciDg,  "  If  I  should  not  come  to  you 
again,  my  sou,  M.  W.,  shall  pay."  Probate  was  refused.  Wagner  v.  Mc* 
Donald,  2  Har.  &  J.  346. 

Where  the  will  commenced,  "According  to  my  present  intention,  should 
anything  happen  me  before  I  reach  my  friends  in  Bt.  Louis,  I  wish  to  make 
a  correct  disposal  of  the  9S00  now  In  the  hands  of  &."  The  same  was  admit- 
ted to  probate,  although  the  teatatriz  reached  St.  Louis  in  safety.  Ez  parte 
Lindsay.  S  Bradf.  204 

A  will  began:  "I,  A  B.,  iielngalmut  to  go  to  Cuba,  and  knowing  the 
danger  of  voyages,  do  make  tlds  as  my  last  will  and  testament,  in  manner 
and  form  following:  First,  if  by  casualty  or  otherwise  I  should  lose  my  life 
during  this  voyage,  I  g^ve.  Sec."  It  was  probated,  though  the  testator  sur- 
vived the  voyage.    Damon  v.  Damon,  8  Allen,  192. 

English  cues.— The  same  distinction  has  been  long  fully  adjudicated  upon 
In  England.  In  the  following  instances  probate  was  refused.  The  language 
being  construed  as  creating  a  condition  precedent  to  the  will  taking  effect, 
and  the  drcumstances  of  the  condition  never  having  been  fulfilled: 

In  Parsons  v.  Lanoe,  1  Vesey,  Br.  190.  the  condition  was:  "  If  I  die  be- 
fore my  return  from  my  journey  to  Ireland."  The  testetor  came  back  alive. 
8o  where  the  contingency  expressed  in  a  codicil  was,  "  Id  case  I  die  before 
I  Join  my  beloved  wife,"  and  the  testator  joined  his  wife  betoK  bis  death. 
Binchtir  v.  Howe,  6  Tesey,  008. 

"Should  anythlnghappen  to  me  on  my  passage  to  W.,  I  leave,  etc. ;"  where 
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the  testator  aafely  MCCFmpliahed  hU  Jooinej.  Roberts  v.  Robert*,  1  8w.  A 
Tr,887. 

A  similar  expression  where  the  testator  was  about  to  leave  England  for 
China,  whence  be  returned.    Oooda  of  Porter,  L.  R  3  P.  A  D.  1^ 

The  will  of  a  sailor  reading:  "  This  is  the  last  will  and  testament  of  me, 
that  in  case  anTthlng  should  happen  to  me  during  the  remainder  of  Qie  toj- 
age"  particularly  designated.    Goods  of  Robinson,  L.  R  3  P.  &  D.  171. 

A  similar  will,  commencing,  "  Instnicdons  to  be  followed,  tf  I  die  at  sea 
M abroad."    Lindsay  t.  Llndray,  L.  R  2P.  AD.  469. 

In  the  gooda  of  Hugo,  2  P.  &  D.  Ta,  the  testator,  after  making  a  will,  execu- 
ted a  j(dnt  will  with  his  wife  revoking  his  former  act,  and  stating  It  was  their 
J(^t  will :  "  In  case  we  should  be  called  out  of  this  world  at  one  and  the 
same  time,  and  by  one  and  the  same  accident."  The  testator  died  before  his 
wife,  and  probate  was  granted  on  bis  first  will. 

In  re  Winn,  3  Sw.  ft  Tr.  147,  testator  was  about  to  start  on  a  visage  to 
San  Francisco.  After  reciting  that  facthe  added:  "In  the  case  of  mj  de- 
ceaae  during  my  absence  b^g  fully  ascertained  and  proved, "  mj  property  is 
given,  &c.  He  rBturoed,  but  subsequently  went  to  Australia  and  waa  no 
more  beard  of. 

A  codicil  to  take  effect  "only  in  easel  surrive  my  dear  wife."  InreDe 
BUva,  8  Sw.  &  Tr.  81S. 

A  codicil  concluding:  "I  give  my  wife  the  option  of  adding  thiscodidl 
to  my  wiU  or  not"    In  re  Smitb.  L.  H.  1  P.  &  D.  717. 

In  the  following  casee  probate  waa  granted.  The  language  used  b^g 
construed  to  state  only  the  reason  for  making  a  will: 

A  testamentary  instrument,  containing  the  expression,  "In  case  of  acci- 
dent, I  sign  this,  my  will."  The  testator  lived  three  months  after  its  execu- 
tion.   Bateman  v.  Pennington,  8  Hoore  P.  C.  C.  XSH. 

A  testator  on  the  Gold  Coast  made  a  will  In  these  terms:  "  I  request  that 
in  the  event  of  my  death  while  serving  in  this  htimld  climate,  or  any  acci- 
dent to  me,  I  leave  and  bequeath,  &c."  His  health  was  destroyed  there,  and 
he  was  sent  home  invalided  and  died  shortly  after  his  return.  Thome's  Case, 
4  Bw.  &  Tr.  8». 

Bo  where  the  words  were,  "  In  case  of  any  fatal  accident  happening  to 
me,  being  about  to  travel  by  rulway,  I  hereby  leave,  &C."  Dodson's  Case, 
L.  R  1  P.  4  M.  88. 

In  Martin's  Case,  L.  R.  1  P.  A  D.  360,  the  testator,  after  sUting  that  he 
was  weak  in  health  and  dedred  to  be  removed  from  hia  vessel  to  the  floating 
hospital  ship,  for  which  "  puipose  he  had  obtained  permlaaioD  to  cease  from 
duty  for  a  few  days,"  added:  "And  intheeventof  my  death  occurring  during 
such  time,  I  do  hereby  will  and  bequeath,"  &c.  Probate  was  granted,  tboii|^ 
testator  died  after  leaving  the  hospital. 
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Mbboer,  Asministbatob,  v8.  Maceiit. 

[14  Biub,  434.] 
ADUISaiBILnT    of   TSBTATOB's     DBCLABA-nOKB. — pKOOF     OF    LOST 

Proof  of  Ihe  execution  of  a  will  and  that  it  cannot  be  foand  without  accoanling 

for  ita  loai,  laiies  a  presumption  that  it  was  revoked. 
DecUrations  of  the  testator  that  he  had  written  a  will,  and  as  to  its  contents,  are 

only  admissible  after  satisfactory  proof  of  the  loss  or  destruction  of  the  will  is 

g^ven.  and  in  coiroboration  of  other  evidence.     They  are  not  alone  sufficient 

to  prove  the  contenii  or  due  eiecalion  of  the  document. 

Appeal  froin  MarioD  Circoit  Court. 

Mussdl  dk  AvriU  and  WHliam  Lmdaay,  tor  the  appel- 
lant. 

W.  B.  Sarriwn,  S.  C.  HiU,  and  Bdden  db  Shuck  for 
appelleea. 

Jadge  CoFBB  delivered  the  opiniou  of  the  court.  Felix 
Mercer  died  in  May,  1876,  domiciled  in  Marion  county.  He 
was  never  married,  but  was  the  father  of  four  natm^  children 
whom  he  recognized  as  his,  three  of  whom,  with  their  mother, 
resided  with  him  on  hiB  farm  near  Lebanon.  His  eldest  child, 
by  another  mother,  was  married  in  1858  contrary  to  his  wishes, 
and  an  estrangement  existed  between  them  for  some  years,  but 
he  had  become  reconciled  to  her  long  before  hia  death. 

Claiming  that  he  had  left  a  holograph  will,  but  being  un- 
able to  produce  it,  his  married  daughter  Mrs.  Mackin,  and  the 
mother  of  the  three  younger  children,  for  herself  and  for 
them,  presented  to  the  County  Court  a  writing  purporting  to  be 
the  substance  of  the  last  will  and  testament  of  Mercer,  and 
moved  to  have  it  probated.  No  evidence  was  offered,  and  the 
writing  was  rejected,  and  the  propounders  appealed  to  the  Cir- 
cuit Court,  where  the  supposed  will  was  established,  and  from 
that  judgment  Mercer's  heirs-at-Iaw  prosecute  this  appeal. 
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The  evidence  relied  upon  to  eatabliah  the  will  is  in  snb- 
Btance  as  foUowB : 

That  Mercer  was  warmly  attached  to  hie  children,  and  nn- 
friendlj  to  many,  if  not  all,  of  his  collateral  kindred ;  that  he 
often  declared  that  they  Bhould  not  have  any  part  of  his  estate ; 
that  he  intended  it  for  his  children  ;  that  he  knew  if  he  died 
without  a  will  they  would  not  get  any  part  of  it ;  that  he  was 
a  man  of  more  than  ordinary  mind,  and  was  capable  of  writing 
a  will ;  that  before  the  three  younger  children  were  bom  he 
made  a  will,  by  which  he  made  liberal  provision  for  Mrs. 
Mackin,  then  a  child ;  that  after  one  or  more  of  the  younger 
children  were  bom,  he  said  circumBtanceB  had  changed,  and  he 
had  made  another  will ;  that  he  said  he  did  not  intend  to  live  a 
day  without  a  will ;  that  he  always  kept  a  will  by  him ;  that 
his  children  were  provided  for,  and  wonld  be  educated  whether 
he  lived  until  it  was  done  or  not.  Some  of  these  declarations 
were  proved  to  have  been  often  repeated,  and  two  witnesses, 
Mrs.  Mackin  and  the  mother  of  the  younger  children,  swore 
that  he  told  them  he  had  made  a  will,  and  bad  written  it  him- 
self, and  the  latter  swore  that  on  the  day  of  Mercer's  death  one 
of  his  nephews,  an  heir-at-law,  was  at  his  house  and  in  the 
room  with  him  where  he  kept  bis  papers,  and  that  she  saw  him 
at  the  desk  where  they  were  kept,  and  that  he  put  something 
under  his  coat,  and  afterward  at  the  dinner  table  acted  as  if 
concealing  something  under  his  coat.  She  also  swore  that  one 
of  Mercer's  pocket-books  was  missing ;  but  in  that,  as  well  as 
in  other  things,  she  was  contradicted  by  evidence  of  inconsist^ 
ent  declarations  out  of  court  as  well  as  by  the  positive  denial 
of  the  nephew  whom  she  implicated. 

There  was  other  evidence  calculated  in  some  degree  to 
strengthen  and  confirm  what  we  have  stated,  but  as  we  do  not 
find  it  necessary  to  pass  upon  any  question  of  fact  proper  for 
the  consideration  of  a  jury,  and  what  we  have  stated  is  suffi- 
cient to  present  the  questions  of  law  involved,  we  need  not 
extend  this  opinion  by  any  more  detailed  statement  of  the  evi- 
dence. 

The  will,  aa  probated,  gives  to  Mrs.  Mackin  for  life  the  sum 
of  $10,000 ;  remainder  to  her  children ;  to  two  of  the  three 
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yoimger  ohildreii  a  farm,  and  to  the  other  the  residue  of  the 
estate,  and  provides  that  their  mother  shall  have  a  right  to  live 
.OD  the  farm  and  occupy  it  aa  a  home  to  raise  and  take  care  of 
the  children. 

The  first  question  presented  is  whether  these  two  devisees 
were  competent  witnesses  for  the  propounders. 

The  provisions  of  the  Code  relating  to  the  competency  of 
witnesses  do  not  "  aftect  the  competency  of  attesting  witnesses 
of  instruments  which  are  by  law  required  to  be  attested." 
(Subsec  11,  sec  606,  BoUitt's  Code.) 

This  being  a  holograph  wUl,  the  law  does  not  require  it  to 
be  attested,  bat  the  supposed  wijl  not  having  been,  produced,  it 
is  argued,  with  great  plausibility,  that  these  witnesses,  proving, 
as  they  do,  the  declarations  of  the  testator  that  he  had  made  a 
will,  had  written  it  himself,  thereby  dispensing  with  the  formal 
attestation  of  witnesses  on  the  will  itself,  stand,  as  respects 
their  competency,  in  the  attitude  of  attesting  witnesses,  and 
occupy  the  same  position  as  if  they  had  attested  the  execution 
of  a  will  not  written  by  the  twtator,  by  subscribing  their 
names  thereon  as  witnesses. 

But  if  this  were  conceded,  we  think  it  would  not  affect  our 
decision.  Section  13,  chapter  113,  General  Statutes,  contains 
this  language :  "  And  if  a  will  is  attested  by  a  person  to  whom, 
or  to  whose  wife  or  husband,  any  beneficial  interest  in  any 
estate  is  thereby  devised  or  bequeathed,  if  the  will  may  not  be 
otherwise  proved,  such  person  shall  be  deemed  a  competent 
witness ;  but  such  devise  or  bequest  shall  be  void ;  except  that, 
if  such  witness  would  be  entitled  to  uiy  share  of  the  estate  of 
the  testator  in  case  the  wiU  were  not  established,  so  much  of 
.his  share  shall  be  saved  to  him  as  shall  not  exceed  the  v^ue  of 
what  is  BO  devised  or  bequeathed.'* 

Under  this  provision  even  an  heir-at-law  is  a  competent  wit- 
ness to  prove  the  execution  of  a  will  if  it  may  not  be  otherwise 
proved.  Wliether  any  and  what  foundation  ought  ordinarily 
to  be  laid  to  show  that  the  will  can  not  be  otherwise  proved, 
we  need  not  decide,  as  we  think  the  circumstances  of  this  case 
are  quite  sufficient  to  show  that  no  other  evidence  of  the  exe- 
cution of  the  will  was  known  to  the  propoonders.  Perhaps, 
ToL.  L—m 
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under  ordinary  drcninataBces,  the  proponnderB  on^t  to  nu^ 
and  file  an  affidavit  that  the  execution  of  the  will  cannot  be 
otherwiee  proved  unlesa  that  fact  appears  from  the  will  itself. 
Under  the  statute,  tupra,  a  devisee  who  is  an  attesting  wit- 
nees,  and  as  ench  proves  the  execntion  of  the  will,  therebj^  ren- 
ders the  devise  to  himself  void,  bnt  if  he  be  an  heir-at-law  he 
will  take  his  share  as  soch  not  to  exceed  the  value  of  the  devise 
to  him.  These  devisees  were  therefore  competent  witnesses  to 
prove  the  execntion  of  the  wiU. 

Bnt  whether  their  tefUmony  wa^  competent  is  a  wholly 
different  qnestion.  Thej  did  not  testify  that  Felix  Mercer 
made  a  holograph  will.  They  only  testified  that  he  said  he  had 
made  snch  a  will,  and  it  was  only  by  evidence  given  by  these 
«ame  witnesses  of  his  oral  declarations  that  the  contents  of  the 
Auppoeed  will  were  ascertained. 

The  statate  provides  that  no  will  shall  be  valid  nnlees  in 
writing,  with  the  name  of  the  testator  subscribed  thereto  by 
himself,  or  by  some  other  person  in  his  presence,  and  by  hie 
direction ;  and,  moreover,  if  not  wholly  written  by  the  testa- 
tor, the  subscription  shall  be  made  or  the  will  acknowledged 
by  him  in  the  presence  of  at  least  two  credible  witnesses,  who 
«hall  snbscribe  the  will  with  their  names  in  the  presence  of  the 
testator. 

The  primary  evidence  of  the  existence  of  a  lost  will  and  of 
'its  contents  is  the  will  itself,  and  the  primary  evidence  that  it  is 
a  holograph  will  is  the  testimony  of  persons  acquainted  with 
the  hand-write  of  the  testator,  who,  npon  inspecting  it,  testify 
that  he  wrote  it. 

Evidence  of  the  declarations  of  the  testator  that  he  had 
written  a  will,  and  as  to  its  contents  is,  if  competent,  only  sec- 
ondary, and,  according  to  a  well-settled  rule  of  the  law  of  evi- 
dence, is  not  admissible  until  satisfactory  evidence  of  the  loss 
or  destruction  of  the  will  be  given.  No  snch  evidence  was 
offered  in  this  case.  The  devisees  who  were  sworn  as  wit- 
nesses, and  one  of  whom  resided  in  the  house  with  the  testator 
for  years  before  and  at  the  time  of  his  death,  did  not.  even  on 
the  witness-stand,  avow  their  ignorance  of  the  whereabouts  of 
the  will,  or  prove  that  it  was  lost. 
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Moreover,  assaming  that  80ch  a  will  had  ODoe  existed,  the' 
fatw,  from  the  fact  that  it  coald  not  be  produced  if  standing 
alone,  presumes  its  rerocatioD,  unless  its  loss  was  acconnted 
for,  which  was  not  even  attempted,  except  by  the  statement  of 
the  witness  that  she  saw  a  nephew  of  Mercer  at  the  desk  where 
he  kept  his  papen,  and  tiiat  she  saw  the  nephew  concealing 
something  mider  his  coat,  and  her  statement  abont  a  missing 
pocket-book,  and  the  statement  of  another  witness  that  shortly 
before  his  death  Meroer  had  a  pocket-book  that  seems  not  to 
have  been  seen  among  his  effects  after  his  death.  Mercer  was 
in  the  room  when  the  witness  says  she  saw  the  nephew  hide 
something  under  his  coat,  and  was  in  a  condition  to  have  ob- 
served the  taking  of  anything  from  the  desk ;  went  out  with 
him  to  dinner  immediately  after ;  and  there  was  a  total  ab- 
sence of  proof  that  the  will  was  ever  in  that  desk,  except  the 
fact  that  papers  were  kept  in  it.  Besides,  the  evidence  showed 
that  the  nephew  conld  not  read,  and  he  swore  that  he  did  not 
take  anything  from  the  desk. 

But  waiving  this  question,  the  evidence  of  the  declarations 
of  Mercer  was  inadmissible  upon  other  and  more  substantial 
grounds.  He  declared  he  had  made  a  will — ^had  written  it 
himself.  This  could  in  no  event  be  sufficient.  In  order  that 
it  might  be  a  valid  will,  he  must  not  only  have  written  it,  but 
must  have  subscribed  his  name  to  it  at  its  oondnsion.  (Sec  6, 
chap.  113,  and  sec.  26,  chap.  31,  Qea.  Stat.) 

There  is  no  evidence  that  he  said  he  had  subscribed  it  with 
his  name,  or  that  he  knew  such  snbscription  was  necessary  to 
its  validity.  ^ 

What  he  said  was  therefore  but  an  expression  of  his  opin- 
ion as  to  what  was  necessary  to  constitate  a  valid  will,  in  which 
he  may  have  been  wholly  mistaken. 

But  had  he  declared  that  he  wrote  and  signed  it  with  his 
own  hand,  evidence  of  such  declarations  would  not  be  sufficient 
to  authorize  the  probating  of  the  will. 

Coonsel  for  the  appellee  contend  witli  much  earnestness 
ihat  evidence  of  these  declarations  is  admissible  against  the 
heirs-at-law  of  Mercer,  because  of  the  privity  between  him  and 
them. 
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If  Hercer  had  decl&red  that  he  had  aold  his  land,  or  that 
he  held  it  as  tenant,  or  had  bnt  a  life-estate  in  it,  or  that  he 
owed  a  debt  to  A.  his  declarations  wotdd  have  been  competent 
evidence,  in  a  proper  case,  against  his  representatiTea.  Bnt 
sneh  declarationB  would  not  conetitnte  the  foundation  of  any 
right  in  the  claimant ;  they  wonld  he  evidence  and  only  evi- 
dence of  a  right  pre-existing,  and  wholly  independent  of  the 
declarations.  They  would  be  directly  against  his  own  interest, 
and,  being  against  his  int^«at,  it  is  so  extremely  improbable 
that  he. wonld  have  made  them  if  nntme,  that  they  would  be 
admissible  against  him  or  his  representatives. 

"  The  regard  which  men  nanally  pay  to  their  own  interests 
is  deemed  a  snfficient  .secarity,  both  that  the  declarations  were 
not  made  under  a  mistake  of  fact,  or  want  of  information  on 
the  part  of  the  declarant,  if  he  had  the  requisite  means  of 
knowledge,  and  that  the  matter  declared  is  true."  (1  Oreen- 
leafa  Evidence,  sec  148.) 

Bnt  it  is  essential  tliat  anch  declarations,  whan  made,  should 
have  been  ae\f-deee7ving,i.  e.  that  they  should  have  been,  when 
made,  against  the  pecuniary  or  proprietaiy  interests  of  the  de- 
clarant.   (Wharton  on  Evidence,  sees.  228,  88Y,  1168.) 

Declarations  by  Mercer  that  he '  had  made  a  will  were  not 
in  any  sense  against  his  interests,  and  consequently  they  do  not 
fall  within  the  reason  of  the  rule  under  which  this  daas  of 
hearsay  is  admitted  in  evidence.  That  regard  which  men  gen* 
erally  have  for  their  own  interests  is  the  principal  foundation 
upon  which  the  rule  admitting  declaration  against  interest  is 
based.  Experience  has  taught  us  that  when  <ne  makes  a 
declaration  in  disparagement  of  his  own  rights  or  interests  it 
is  generally  true,  and  because  it  is  so  the  law  has  deemed  it 
safe  to  admit  evidence  of  soeh  declarations  against  him  and 
those  claiming  through  or  imder  him.  But  the  role  is  limited 
to  declarations  prejudicial  to  his  pecuniary  or  proprietary  ia- 
terests.    (Wharton  on  Ev.  sec.  228.) 

Declarations  that  the  declarant  has  made  a  will  not  only 
want  that  guaranty  for  their  truth  on  which  the  mle  admittiDg 
evidence  of  declarations  is  based,  but,  of  all  kinds  of  declarar 
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tions  relating  to  important  Battjecte,  none  are  more  unreliable 
than  decIaratioiiB  concerning  wills. 

In  diecnaaing  the  mlea  of  law  in  respect  to  evidence  of  the 
parol  declarations  of  testators  to  modify  wills,  Mr.  Wharton 
well  expresses  what  the  experience  of  every  one  who  has  had 
much  opportnnity  of  observing  caimot  hut  recognize  as  sus- 
tained by  his  own  observations;  and  while  the  question  he  is 
discTLsaing  is  not  the  same  as  that  now  under  consideration,  his 
remarks  are  equally  applicable  here. 

He  says :  "  Experience  telle  ns  that  few  kinds  of  talk  are 
more  unreliable  than  talk  about  wills.  Not  onlyue  expres- 
siona  of  intention,  when  uttered  {md  ordinarily  the  very  fact 
of  their  utterance  is  a  presumption  against  them),  uttered  with 
-the  conaciousneea.  that  they  may  be  at  any  time  recalled ;  but, 
as  we  have  already  noticed,  it  is  a  common  maxim  that  people 
who  talk  about  their  wills-  very  rarely  make  wills  m  conformity 
with  their  talk.  What  a  man  puts  down  ia  a  solemn  testa- 
mentary instroment  is  naturally  very  different  from  what  he 
might  say  when  disposed  either  to  mystify  those  whom  he 
might  consider  impertinent  inqnirerB,  or  to  please  those  whom, 
f  OT  the  moment,  he  might  particularly  desire  to  please.  *  *  * 
Nor  are  we  to  forget,  in  considering  this  question,  die  charac- 
ter of  the  medium  through  which  tiiese  declarationa  must  pasft. 
The  testator's  lips  are  sealed  in  death,  and  evidence  of  his  in- 
tentions, thus  reproduced,  comes  to  ns  without  that  sanction 
which  is  given  when  there  is  power  of  explanation  in  the  per- 
son whose  remarks  are  reported."     (WLarton's  Ev.  sec.  992.) 

Hercer  had,  notwithstandii^  his  repeated  declarations  that 
he  had  made  a  will,  and  that  he  intended  his  children  to  have 
his  propertyj  a  right  to  destroy  hia  will,  if  he  had  in  fact  made 
one,  and  that  no  ^H  was  found  raises  a  presumption  that  he 
did  destroy  it.*  But  he  is  not  here  to  explain ;  and  to  allow  the 
alleged  will  to  be  probated  on  no  other  evidence  than  of  his 
declarations  would  be  against  the  analogies  of  the  law,  and 
would'  make  a  new  exception  to  the  general  role  which  ex- 
dudes  mere  hearsay  from  the  arena  of  legal  evidence. 

True,  the  circumstances  of  this  particohu  case  appeal  most 
strongly  to  the  sympathies  of  the  court,  and  we  do  not  hesitate 
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to  say  that  there  is  hardly  room  to  donbt,  when  we  consider  all 
that  wae  allowed  to  go  to  the  jury  as  evidesooe,  that  Felix  Mer- 
cer made  a  will,  and  attempted  to  dispoee  of  hia  property  to 
hie  children. 

He  is  shown  to  hare  had  for  them  the  natural  affeotion  of  a 
father,  and  he  certainly  knew  they  woald  not  get  hia  estate 
unlesB  he  made  a  will.  He  did  not  deaire  that  bis  collateral 
kindred  should  inherit  what  he  posseseed.  He  was  influenced 
by  two  of  the  atrongeet  passions  of  hnman  nature — ^love  and 
animosity.  We  are  not  only  to  decide  whether  evidence  of  his 
declarations  will,  noaided,  aathorise  the  eetahliahment  of  what 
we  snppme  was  his  will,  but  we  are  to  lay  down  a  mle,  to 
establiah  a  precedent  for  the  decision  of  other  cases  to  come 
after  this,  and  mnst  bear  in  mind  that  hard  cases  make  ship- 
wreck of  the  law,  and  that  the  decision,  we  are  asked  to  make^ 
is  not  only  without  precedent  and  against  the  reason  of  the 
mle  invoked  by  appellees'  counsel  for  our  gnidanoe,  but  would 
open  a  wide  door  for  foisting  upon  the  country  the  grosseet 
frauds,  through  perjories,  which  it  would  be  impossible  to  de- 
tect or  punish. 

The  legislature,  with  the  experience  of  the  past  in  view, 
has  seen  proper  to  require  the  execution  of  wills  to  be  evi- 
denced  in  a  manner  to  put  every  proper  obstacle  in  t^e  way  of 
disturbing  the  regular  course  of  descent  by  the  f  oigery  of  wills. 
The  provisions  of  the  statute  wore  framed  to  goard,  as  far  as 
hnman  foresight  can,  against  abuse,  and  these  provisions  should 
not  be  frittered  away  by  the  courts.  It  is  far  better  that  an  oc- 
casional hsTdship  ahould  be  borne  by  those  upon  whom  it  may 
fall  than  that  the  right  to  estates  left  by  their  owners  to  pass 
under  the  law  of  descent  should  be  exposed  to  defeat  by  allow- 
ing the  declarations  of  deceased  persons,  too  often  carelessly 
made  or  afterward  reoanted,  and  bo  liable  to  be  misunderstood 
or  perverted,  to  take  the  place  of  wUls  required,  for  security 
against  fraud,  to  be  in  writing. 

Even  courts  of  equity,  always  ready  to  grant  relief  against 
fraud  or  mistake  when  not  incompatible  with  higher  consider- 
ations, have  for  a  great  while  constantly  refused  to  reform  or 
correct  wills,  deeming  it  better  to  allow  an  occasional  wrong  to 
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go  onredTOBsed  thm  to  attempt  to  correct  it,  however  clearly 
the  mistake  or  fr&nd  might  be  proved. 

We  have  not  fomid,  nor  have  we  been  referred  to,  any  case 
directly  in  point  upon  the  qnefition  we  are  eonaidering,  bat 
there  are  caaea  sufficiently  analogous  to  control  the  decision  in- 
dependently of  mere  abstract  reasoning  or  oonsideratioiu  of 
public  policy. 

In  re  The  Ghoda  of  Mipleyj  4  Jur.  N.  8.  342,  was  an  appli- 
cation to  probate  a  copy  of  an  alleged  will.  There  was  no  evi- 
dence of  the  dne  ezecntion  of  the  will  except  the  written 
declaration  of  the  testator  in  a  letter  or  letters  to  his  brother ; 
and  the  court,  Sir  Cresswell  Cresswell,  said  :  "  I  have  great  diffi- 
culty as  to  the  execution  of  these  papers.  There  is  no  doubt 
as  to  their  contents ;  the  only  proof  of  the  execution  is  the 
statement  of  the  deceased  himself.  Is  there  any  precedent  of 
granting  probate  without  proof  of  due  execution  ) "  Being  an- 
swered by  counsel  that  there  was  none,  the  coort,  after  stating 
the  evidence,  said :  "  Upon  principle,  it  seems  to  me  that  there 
being  no  proof  of  HiMfact/Uftn  of  the  will  except  the  declaration 
of  the  supposed  testator,  the  prayer  must  be  refused.  But  as 
the  circumstances  of  the  case  made  me  anxious  to  grant  pro* 
bate  if  possible,  I  have  caused  inquiries  io  be  made  whether 
uiy  precedent  could  be  found  in  the  registry,  but  no  snch  is 
forthcoming.  There  is  a  case  at  common  law  {Doe  d.  ShaU- 
erOM  V.  Palmer,  16  Q.  B.  747 ;  15  Jur.  836,)  which  incUnes 
the  other  way.  The  court  there  refnsed  to  admit  dedarations 
of  the  testator  made  after  the  execution  of  the  will,  as  to  an 
interiineation  it  contained ;  a  fortiori  such  declarations  could 
not  be  received  as  to  the  whole  will." 

In  the  recent  case  of  Sugden  v.  Lord  St.  Leonard,  1  vol. 
Prob.  Div.  Law  Reports,  227,  the  case,  supra,  was  referred  to 
and  recognized  as  establishing  the  correct  rule  on  the  subject. 
The  court  said, "  the  exercises  of  the  testamentary  power,  being 
conditional  on  the  observance  of  the  formahties  prescribed  by 
the  statute,  a  man  cannot,  by  his  mere  assertion,  establish  that 
he  has  fulfilled  the  conditions  necessary  to  the  exercise  of  the 
right." 

The  right  to  make  a  will,  whether  conferred  by  statute  or 
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existing  at  common  kw,  ie  r^nlated  by  statute  as  to  the  mode 
of  its  exercise,  and  Qnlese  exerciaed  according  to  the  mode  pre- 
scribed, cannot  be  exercieed  at  all ;  and  to  allow  the  mere 
declaration  of  the  testator,  to  prove  compliance  with  the  Btata- 
tor;  conditions,  would  be  to  snbstitnte  such  declarations  for 
that  which  the  statute  requires  shall  be  in  writing. 

In  the  case  of  ChisholnCa  Will,  7  B.  Mon.  408,  one  of  the 
qaestions  was  whether  the  contents  of  a  lost  will  were  proved. 
A  witness  stated  that  he  attested  the  will,  and  that  tiie  testator 
either  read  it  to  him  or  stated  its  contents. 

The  witness  stated  the  contents  of  the  will  as  thus  read  or 
stated  to  him,  and  was  corroborated  by  other  witnessee  to 
whom  the  testator  had  stated  one  of  the  items  in  his  will. 
Referring  to  the  testimony  of  this  witness,  and  those  by  whom 
he  was  corroborated,  the  court  said : 

*'  But  is  not  all  this  testimony  of  precisely  the  same  grade 
and  efficacy,  all  resting  upon  the  mere  statements  or  represen- 
tations of  Chisholm  himself ;  And  are  these  representations, 
if  made  to  a  hundred  witnesses,  and  especially  to  witnesses 
who  had  no  interest  in  the  subject,  and  no  right  to  require  the 
information  from  him,  snffident  of  themselves  to  establish  the 
contents  of  the  will  in  a  court  of  probate  1  If  the  dae  exe- 
cution of  the  will  is  to  be  proved  by  the  acknowledgment  of 
the  decedent,  without  an  exhibition  of  his  signature,  that  a  cer- 
tain paper  is  his  will,  and  if  the  contents  of  the  paper,  in  case 
of  its  absence,  are  to  be  proved  by  evidence  of  his  own  state- 
ments of  what  was  in  it,  the  statutory  requisitions  of  writing, 
and  signature,  and  attestation  by  subscribing  witnesses,  would 
seem  to  be  of  little  value,  since  the  whole  proof  of  the  will 
would  in  effect  he  made  by  evidence  of  the  mere  statements  of 
the  decedent  himself.  There  is  little  difference  between  set- 
ting up  a  lost  or  absent  will  upon  the  testimony  of  witnesses' 
who  say  they  subscribed  a  paper  upon  the  acknowledgment  of 
the  decedent  that  it  was  his  will,  without  seeing  his  signature, 
or  reading  or  perhaps  seeing  what  was  written,  with  additional 
proof  by  themselves  or  others,  that  the  decedent  said  his  will 
contained  such  provisions,  and  setting  it  up  on  no  other  proof 
than  that  of  divers  credible  witnesses,  that  they  bad  heard  the 
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decedent  say  he  had  a  vill  in  his  desk  contaiiiiiig  aiicb  and  each 
deviees." 

Evidence  of  ihe  pvol  dedarationB  of  a  testator  to  rebut  the 
presomption  of  revocation  arising  from  the  absence  of  a  'will 
after  the  death  of  the  testator^  vhich  was  last  eeea  in  his  pos- 
■  session,  though  rejected  in  some  of  the  States  of  the  Union,  is 
admitted  here  and  in  England,  and  in  Sudden  v.  Zord  ^. 
Zeonard,  tztpra,  was  admitted  in  corroboration  of  the  testi- 
mony of  a  witness  who  had  read  the  will  and  testified  as  to  its 
contents.  The  law  does  not  require  the  presence  of  witnesses 
to  the  revocation  of.  a  will,  or  that  it  should  be  evidenced  by 
writing,  bat  permits  it  by  burning,  catting  or  tearing,  with  in- 
tention to  revoke,  and  when  a  will  shown  to  have  existed  uid 
which,  whsa  last  seen,  was  in  the  custody  of  the  testator,  is 
not  found  on  due  search  after  his  death,  it  is  presumed  to  have 
been  revoked,  and  evidence  of  his  parol  declarations  that  it 
was  lost  is  admissible  in  corroboration  of  other  evidence  eon- 
dncing  to  rebut  that  presumption  {Sted  r.  Price,  6  B.  Mon. 
63 ;  GMshoim  v.  .£«»,  7  lb.  408) ;  and  evidence  of  declarations 
of  the  testator  as  tothe  ccoitents  of  his  will  are  only  admissible 
in  corroboration  of  other  evidence,  and,  when  there  is  no  other 
evidence,  his  declarations  shoold  be  rejected. 

It  was  said,  in  the  latter  case,  that  mider  the  varioos  exi' 
gendes  arinng  from  casaalty  or  fraud,  a  lower  grade  of  evi-' 
dence  than  would  be  afforded  by  the  production  of  the  will 
itself  has  been  necessarily  admitted,  and  that  probably  there 
might  be  circnmstances  which  would  authorize  the  establish- 
ment of  a  will  upon  Hib  mere  weight  of  probabilities  as  to  its 
execution  and  contents,  but  that  still  "  the  spirit  of  the  statate, 
and  the  preservation  of  those  barriers  which  it  intends  to  erect 
against  the  fraudulent  imposition  of  mere  parol  wills,  as  well 
as  the  suppression  of  valid  wills  in  writing,  seem  to  determine 
in  case  of  the  mere  loss  of  a  will  against  the  aufficwncy  of 
parol  evidohee  of  itt  eotUents,  not  dervoedfrom  an  inspection 
of  ihe  written  will  hy  the  wipnew,"  etc. ,  »  *  »  «  These 
considerations  disallow  in  the  case  eapposed  the  sufficiency  of 
the  testator's  mere  declarations,  either  as  to  bis  general  inten- 
tions or  as  to  the  particular  import  of  his  will." 
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If  the  contents  of  a  will  may  not  be  proved  alone  by  evi- 
dence of  the  declarations  of  the  testator,  then  sarely  it  requires 
no  ailment  to  prove  that  both  the  dne  exeontion  and  contents 
cannot  be  proved  hy  sncb  evidence. 

Bnt  it  is  contended  that  the  will  of  Hercer  has  been  shown 
to  have  been  fraudulently  BQppreaeed,  and  therefore  this  is  a 
case  which,  in  the  language  of  the  coort,  in  the  case  of  0M»- 
holm's  Will,  woold  authorize  the  establishment  of  the  will 
upon  the  mere  weight  of  probabilitieB  as  to  its  execution  and 
contents.  'Withont  now  saying  more,  we  remark  that  the  evi- 
dence of  frandolent  suppreeeion  of  Mercer's  will  falls  very  far 
below  the  standard  erected  by  the  court  in  that  and  other  cases 
for  the  admission  of  a  will  to  probate  npon  a  mere  preponder^ 
ance  of  probabilities,  and  that  there  is  in  fact  no  legal  evidence 
that  aach  a  wiU  as  that  songht  to  be  established  ever  existed, 
and  consequently  there  can  be  no  evidence  of  its  frandnlent 
abstraction  or  mippression. 

The  conrt  said,  "  And  if  sneh  declarations  *  *  *  be 
allowed,  in  case  of  the  fraudulent  suppreusion  of  the  will,  to  be 
sufficient  proof  of  its  contents,  the  same  consideratious  seem 
to  require  that  the  fact  of  fraudulent  suppression,  which  is 
to  authorize  such  an  extraordinary  relaxation  of  the  rules 
of  evidence,  should  itself  be  established  beyond  a  reasonable 
doubt." 

The  evidence  relied  npon  to  show  the  fraudulent  euppres- 
siou  of  Mercer's  will  not  only  failed  to  establish  the  fact  be- 
yond ft  reasonable  doubt,  but  the  preponderance  of  the  evi- 
dence on  that  subject  was  greatly  against  the  proponnders,  to 
say  nothing  of  the  l^;al  presumption  of  innocence,  which 
should  have  due  weight  in  such  a  case. 

As  therefore  no  case  was  made  out  for  the  admission  of 
evidence  of  the  declarations  of  Mercer,  on  the  g^and  that  his 
wlU  had  been  fraudulently  suppressed,  and  as  there  was  no 
legal  evidence  of  its  executiou  or  contents  to  be  eoiroborated 
by  evidence  of  his  dedarations,  the  Circuit  Court  should  have 
decided  as  matter  of  law  that  the  evidence  was  insufficient,  and 
have  directed  the  jury  to  find  that  no  part  of  the  writing  be- 
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fore  them  was  the  will  of  Felix  Mercer,  and  have  affirmed  the 
judgment  of  the  Coontj  Conrt, 

Jadgment  rererBed,  and  canee  remanded  with  directions  to 
affirm  the  jadgment  of  the  County  Gonrt. 


See  Potter's  Appeal,  ii^ra,  and  casea  dted  in  note. 


NixeoN  VS.  McClaitahan. 

[65  California,  808.] 

Dboiakahohb  ov  testatos  ooBBsenNo  DBArr  will. 

Where  ■  will  ii  contated  on  the  groand  that  it  was  procured  by  nndae  influence, 
whereby  two  of  teitator'i  children  were  excluded  from  all  benefit  in  his  estate, 
it  ii  competent  to  prove,  by  the  peraon  who  made  the  draft  will,  that,  upon 
reading  it  to  the  tettator,  the  latter  objected  to  the  names  of  the  omitted  chil- 
dren, and  laid  be  would  not  have  them  in. 

Appeal  from  an  order  refusing  probate,  and  from  an  order 
refusing  a  new  trial,  in  the  Probate  Court  of  Colusa  county. 

Sart  c&  McKaig,  for  the  appellant. 

J,  0.  Ckadboume,  CaUin  <&  Hamburger,  for  the  re- 
spondents. 

Boss,  J.  Thomas  M.  McClanahan  died  June  26th,  1879. 
FtHT  many  years  prior  to  the  5th  of  December,  1876,  he  had 
lived  with  Catharine  UcClanahan  without  being  mairied  to 
her,  and  had  by  her  four  children — Samuel,  Ellie,  Jackson  and 
Lettie.  On  the  Bth  of  December,  1876,  he  married  the  said 
Catharine,  and  on  the  next  day  she  died.  On  the  30th  of  De- 
cember, 1S76,  Thomas  M.  McClanahan  executed  a  document 
acknowledging  each  of  said  children  as  his  own,  and  declaring 
them  to  be  legitimate,  and  tihat  his  marriage  with  Catharine 
was  consmnmated  to  make  them  so. 
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On  the  20th  of  Kovember,  1877,  he  married  the  defendant 
and  appellant  Ellen  McClanahan,  September  2l8t,  1878,'  he 
made  the  will  in  controversy,  by  which  one-half  of  hia  estate 
wae  given  to  the  defendant  Ellen,  and  OD&-half  to  his  two  chil- 
dren, Jackson  and  Lettie.  The  defendant  was  nominated  as 
esecQtrix,  and  petitioned  for  the  probate  of  the  wilL  The 
daughter  Ellie  McClanahan,  now  Ellie  Nelson,  contested  its 
probate,  mainly  upon  the  gronndB  that  her  &ther,  at  the  time 
of  execating  the  alleged  will,  was  not  of  somid  and  dispoeing 
miud,  and  that  he  signed  it  under  dnress,  menace,  nndae  influ- 
ence and  fraud.  Isenes  were  framed  upon  these  questions,  and 
enbmitted  to  a  joxj,  before  whom  the  case  was  tried.  At  the 
trial  the  contestant  introduced  a  good  deal  of  testimony  tending 
to  show  that  the  deceased  testator  executed  the  instroment  in 
qneatioD  onder  undue  inflnence.  Upon  the  condOaion  of  the 
contestant's  case  the  proponent  introduced,  among  other  witr 
nesses,  Andrew  Hallett,  who,  after  testifying  that,  in  response 
to  a  message,  he  attended  the  deceased  for  the  pnrp<»e  of  draw- 
ing his  win,  said :  "  At  that  time  I  took  a  sheet  of  paper  and 
pencil,  and  made  a  memorandum  of  what  he  wished  to  have 
done.  I  then  went  back  to  my  office,  two  blocks  distant,  and 
made  a  rough  sketch  of  a  will,  expressing  in  a  rough  way  what 
I  learned  he  wanted.  I  took  it  over  to  him,  and  read  it  to 
him,  and  he  objected  to  some  portion  of  this  rough  outline,  as 
not  being  what  he  intended.  Q.  (by  the  proponent). — State 
what  the  portions  were  that  he  objected  to  t  A. — ^Id  the  rou^ 
sketch  I  made  I  inserted  the  names  of  four  children,  I  am  un- 
able to  say,  or  recall  to  recollection,  how  I  learned  the  names  of 
those  four  children — ^possiUy  from  him  and  possibly  from  a 
former  will.  When  I  went  over  to  see  him  the  second  time,  I 
took  the  rough  outline  of  this  will  and  read  it  to  him.  He  ob- 
jected very  poaitively  to  two  of  the  names  in  the  will  which  I 
had  inserted  there,  and  said  he  would  not  have  those  names  in  ; 
that  he  would  not  give  them  anything.  Those  names  were 
Samuel  McClanahan  and  Ellie  Nelson."  The  contestant  there- 
upon moved  the  court,  "that  the  evidence  as  to  objections  made 
by  deceased,  and  the  names  given,  be  stricken  out,  because  not 
in  the  will,  and  they  cannot  be  proven  by  paiole."    To  which 
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Uie  proponent  reapouded  that  the  evidence  was  "  offered  aa  a 
part  of  the  rea  gestis,  to  show  that  the  will  is  in  coof  ormity  with 
the  will  of  the  testator."  The  court  granted  the  motion,  and 
strack  the  testimony  out — ^proponent  excepting. 

In  this  ruling  there  was  error.  The  declarations,  if  made, 
constitated  a  part  of  the  res  geata.  If  tme,  thej  certainly 
tended  to  show  not  only  that  the  deceased  was  competent  to 
make  a  will,  bnt  also  that  he  was  not  acting  under  nndne  influ- 
ence. 1  Bedfleld  on  the  Law  of  Wills,  8d  ed.  pp.  553, 651, 642, 
and  anthoritiee  there  cited.  The  credibility  of  the  witnesB  was 
a  question  for  the  jury,  and  the  proponent  ondonbtedly  had  the 
right  to  have  the  testimony,  thns  exdndcd,  submitted  to  them. 
The  testimony  was  not  offered,  and  of  course  was  not  admissible 
for  the  purpose  of  determining  the  conatmctiou  or  effect  of  the 
wilL  Ko  such  qneetion  was  in  issue,  or  could  be  considered,  in 
this  proceeding.  The  error  committed  was  not  cured  by  the 
subsequent  testimony  of  the  witness. 

Judgment  and  order  rereraed,  and  cauBO  remanded  for  a  new 
trial. 

MeClNSTSY,  X,  and  KoKbe,  J.,  concurred. 


The  State  va.  Gbosslet  et  al. 

[S9  IndluiB,  SOS.] 

Lbqaot. — Intebest. — Adeuptioh. — Retocatior  of  will. 

Where  one  who  hu  made  his  will  giving  a  legacy  to  a  child,  aftenraid,  during 
hit  life,  give*  a  poition  (o  or  inches  provision  for  sach  child,  it  will  be  deemed, 
even  if  not  so  expressed,  an  ademption  or  satisfaction  of  sach  Icpcy,  if  the 
circnmttances  indicate  that  intention,  if  it  is  not  less  than  the  legacy,  if  It  is 
certain  and  of  the  tame  general  natnre;  but  where  there  is  agreat  disparity 
between  the  gift  made  inttr  vitMn  and  such  legacy,  the  amount  o(  the  legacy 
being  lai^Iy  in  eicesi  of  the  amount  of  the  gift,  sach  gift  cannot  be  r^arded 
a*  either  a  portion  or  an  advancement,  within  the  l^al  meaning  of  those  terms, 
which  will  operate  as  to  ademption  or*  satisfaction /n»/iuu^  of  the  l«gacy,'nn- 
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ku  llie  teitator,  in  making  the  p(t,ileclare  his  intention.or  nnles  the  ciicOM- 

lUnCM  doriy  indicate  inch  intention,  that  such  gift  shall  so  operate. 
Whei«  a  general  legttcj  is  given,  and  no  time  of  payment  is  specified,  it  will  draw 

interest  aAti  the  expiration  of  one  year  from  the  death  of  the  testator. 
Upon  the  eiecntion  of  the  last  will  of  a  testator,  a  totmer  will  execDled  by  him 

ii  [evoked,  and  becomei  invalid  and  mere  wMte  paper,  and  is  not  competent 

evidence  for  any  purpose. 

FaoM  the  Hancock  Circait  Court. 

J.  A.  New  and  L  P.  Potdson,  for  appellant. 

W,  Ji.  Sough,  for  appelleei. 

Howe,  C.  J.  Tbia  was  a  suit  hj  the  appellant's  relatriz, 
agUDst  the  appellees,  on  an  ezecutor'H  bond  ezecated  hj  them 
to  the  State  of  Indiana,  on  the  80th  daj  of  March,  1869,  in  die 
penal  som  of  nine  thousand  doUara,  and  conditioned  thai  the 
appellee,  Corydon  W.  Croasley,  should  faithfully  disdiatge  the 
duties  of  his  trust,  as  execntor  of  the  last  will  and  testament  of 
Conrad  Croesley,  deceased,  according  to  law.  In  her  complaint 
on  said  bond,  the  appellant's  relatrix  alleged,  in  substance,  inter 
alia,  that  the  last  will  and  testament  of  said  Conrad  Crossley, 
deceased,  on  the  day  last  named,  was  duly  admitted  to  probate 
in  the  proper  court  of  Madison  county,  Indiana,  and  that,  on 
the  same  day,  the  appellee,  Corydon  W.  Crossley,  was  dxdj  ap- 
pointed by  said  court  as  the  execntor  of  said  will,  and  duly 
quaUfied  as  such  executor,  and  took  upon  himself  the  execution 
of  said  will ;  that  the  appellant's  relatrix  was  one  of  the  chil- 
dren of  said  Conrad  Crossley,  and  the  person  referred  to  iu  the 
fourth  item  of  said  will  as  Sarah  Brown ;  that,  by  said  fonrdi 
item  of  said  will,  the  testator  bequeathed  to  the  relatrix  $900 ; 
that  the  said  execntor,  Corydon  W.  Crossley,  had  not  faithfully 
discharged  the  duties  of  his  said  trust,  in  this,  to  wit: 

1.  That,  although,  after  he  became  such  execntor,  to  wit,  on 
the  SOth  day  of  March,  1869,  there  came  itato  his  hands  the  sum 
of  $6,000,  and  solvent  notes  to  the  amoont  and  of  the  valne  of 
$5,000,  which  were  all  collected  by  him,  all  of  aaii  money  and 
notes  were  assets  of  said  testator's  estate,  out  of  which  it  was 
the  duty  of  said  executor  to  pay  the  relatiix  her  said  legacy  of 
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$900,  and  intereet  thereon  in  the  earn  of  $100 ;  yet  that  the  said 
ezeCDtor  had  failed  and  refused  to  pay  the  relatriz  her  eaid 
I^iacy  and  interest,  although  a  proper  demand  had  heen  made 
therefor  before  this  suit  was  conunenced,  and  that  Ae  aame  to 
the  amount  of  $500  remained  unpaid. 

2.  And  in  thifi,  that  the  said  testator,  at  the  time  of  his 
death,  was  the  owner  of  personal  proper^  to  the  amount  of 
$10,000,  which  it  was  the  duty  of  said  ezecntor,  under  the  aaid 
will,  to  take  into  his  poeseseion,  and  inventory  and  safely  keep 
the  same  for  the  benefit  of  the  relatrix,  who  had  an  intereet 
therein,  by  Tirtue  of  said  will  and  the  Btatute  of  descents,  in 
the  snm  of  $1,000 ;  yet  the  relatriz  said  that  the  said  executor, 
disregarding  his  said  trust,  had  failed  and  refused  to  take  chaige 
of  said  peiBonal  property  aa  aaseta  of  said  estate,  and  to  mnke 
and  file  an  inventory  of  the  same,  and  had  converted  the  stune 
to  his  own  use,  and  suffered  the  same  to  be  sold,  and  lost  and 
destroyed ;  whereby  the  said  estate  had  been  damaged  in  the 
eom  of  $10,000,  and  the  relatriz  in  the  sum  of  $500,  and  by 
means  whereof  the  relatriz  had  been  damaged  in  the  snm  of 
$1,000,  which  remained  unpaid.    "Wherefore,  etc. 

To  this  c<»nplaint  the  appellees  answered  in  five  paragraphs, 
of  which  the  first  was  a  general  denial,  and  each  of  the  other 
paragraphs  stated  special  matters  by  way  of  defense.  The  ap- 
pellant's relatriz  demurred,  for  the  want  of  facts,  to  each  of  the 
afiSrmative  paragraphs  of  answer,  which  demnrrers  were  over- 
rnled  to  the  third  paragraph,  and  were  sustained  to  the  second, 
fourth  and  fifth  paragraphs  of  said  answer.  To  the  third  parar 
graph  of  answer  the  appellant's  relatriz  replied  by  a  general 
denial. 

This  action  was  commenced  in  the  Madison  Circuit  Court ; 
bat  after  it  had  been  put  at  issue  as  herein  stated,  on  the  appli- 
eation  of  the  relatriz,  the  venue  thereof  was  changed  to  the 
Hancock  Circuit  Court. 

In  this  latter  court,  the  issues  joined  were  tried  by  a  jmy, 
and  a  verdict  was  retnmed  for  the  appellees,  the  defendants 
below.  The  motion  of  the  appellant's  relatriz  for  a  new  trial 
was  overruled,'  and  to  this  ruling  she  excepted ;  and  the  court 
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rendered  judgment  on  the  Terdict  for  the  appellees,  for  tkeir 
costs. 

In  this  court  the  onljr  error  a^aigned  hj  the  appellant's  relar- 
triz  is  the  decision  of  the  Circuit  Court  in  oTerrdling  her  motion 
for  a  new  triaL  In  this  motion  ehe  assigDed  the  following 
causes  for  snch  new  trial : 

1.  The  verdict  of  the  jury  was  not  sustained  b;  sofficieot 
evideQce ; 

2.  The  verdict  of  the  jury  was  contrary  to  law ; 

8.  The  Tehiict  was  contraiy  to  the  law  and  the  evidence ; 

4.  Error  of  the  coort  in  giving,  of  its  own  motiOD,  each  of 
its  instmctioDS,  Kos.  1,  2  and  3 ; 

5.  Error  of  the  conrt  in  permitting  the  appellees,  over  the 
objections  of  the  relatrix,  to  read  in  evidence  what  poiported 
to  have  been  a  former  will  of  the  testator,  mentioned  in  the  evi- 
dence as  "Exhibit  C ;-" 

6.  Error  of  the  court  in  refusing  to  reqaire  the  jury  to  an- 
swer the  interrogatory  put  by  the  appellant's  relatrix,  and  require 
them  to  return  their  answer  thereto  with  their  general  verdict ; 
and, 

7.  Error  of  the  court  in  refusing  to  give  the  jury  inatmction 
nnmbered  one  (1). 

Before  considering  any  of  the  questions  arising  nnder  the 
alleged  error  of  the  court,  in  overruling  the  motion  of  the  appel- 
lant's relatriz  for  a  new  trial,  it  is  proper  that  we  should  give 
the  substance  of  the  third  paragraph  of  the  appellees'  answer. 
In  this  third  paragraph,  the  appellees  fully  stated  the  facts 
which  couatitnted  their  suppoaed  defense  to  this  action.  They 
admitted  therein  that  Conrad  Croesley  had  died  testate,  as  al- 
1^^  in  the  complaint ;  that  his  last  will  and  testament  had 
been  doly  admitted  to  probate  in  the  Hadison  Circuit  Conrt ; 
that  the  appellee,  Corydon  W.  Croesley,  had  been  diJy  ap- 
pointed and  qualified  as  executor,  and  had  taken  upon  himsejf 
the  ezecntion  of  said  will ;  and  that,  under  the  fourth  item  of 
said  last  will,  the  testator  had  bequeathed  to  his  daughter  Sarah 
Brown,  the  appellant's  relatriz,  the  legacy  of  $900,  mentioned 
in  her  complaint.  The  appellees  alleged  in  said  third  paragraph 
of  their  answer,  that,  beyond  her  said  legacy  of  $900,  the  rela- 
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trix  had  no  other  or  farther  interest  in  the  personal  property 
belonging  to  said  testator's  estate,  for  the  reason  that  the  same 
was  all  disposed  of,  by  the  testator's  will,  to  other  persons ;  and 
that  her  said  legacy  had  been  fully  paid  to  the  rektrix,  in  the 
manner  following,  to  wit,  by  the  advancement  to  her  by  the 
testator,  after  the  execution  of  his  said  will  and  before  his  death, 
of  the  sum  of  one  hundred  dollars,  which  said  advancement  of 
said  sum  was  intended  as  an  ademption  of  a  like  amonnt  of  her 
said  l^acy,  and  the  residne  of  said  legacy,  to  wit,  the  sum  of 
$S00,  had  been  fully  paid  to  the  relatrix  by  the  said  executor, 
Corydon  W.  Crossley,  in  certain  payments,  giving  the  date  and 
amount  of  each  payment. 

We  pass  now  to  the  consideration  of  the  several  questions 
presented  for  onr  decision  by  the  learned  connsel  of  the  rela- 
trix, in  their  able  and  exhaustive  brief  of  this  cause ;  and  these 
questions  we  will  take  up  and  pass  upon,  as  nearly  as  we  can,  in 
the  same  order  in  which  counsel  have  presented  them.  It  is 
earnestly  insisted  by  tlie  counsel  of  the  relatrix,  that  the  ver- 
dict of  the  jury  was  not  sustained  by  sufficient  evidence ;  and, 
upon  this  point,  we  think  they  are  fully  supported  by  the 
record.  It  v&b  shown  by  the  evidence,  that  the  testator,  Con- 
rad GrosBley,by  the  fourth  item  of  his  last  will,  had  bequeathed 
to  the  relatrix  a  legacy  of  $900.  Of  this  legacy  it  was  not 
claimed  by  the  appellees,  and  the  evidence  did  not  show,  that 
the  executor,  Corydon  W.  Croasley,  or  any  one  in  his  behalf, 
had  ever  paid  the  relatrix  any  more,  in  the  aggregate,  than  the 
sum  of  $800.  Of  the  residue  of  said  legacy,  to  wit,  the  sum  of 
$100,  it  was  alleged  by  the  appellees,  as  we  have  seen,  in  the 
third  paragraph  of  their  answer,  that  the  testator,  after  the  exe- 
cution of  his  said  will  and  before  his  death,  advanced  the  said 
sum  to  the  relatrix,  and  that  this  advancement  was  intended  as 
an  ademption  of  a  like  amount  of  her  said  legacy.  The  only 
evidence  in  the  record  bearing  upon  this  allegation  of  the  appel- 
lees' answer  was  the  evidence  of  the  relatrix,  as  a  witness  in  the 
cause.  She  was  called  as  a  witness  by  the  appellees,  and  testi- 
fied as  follows : 

"  My  father  never  paid  me  a  cent  of  money  in  his  life.  He 
gave  me  some  money,,Sunday  evening,  when  I  was  leaving  his 
Vou  L— 27 
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honBe.  He  handed  me  Bome  money,  and  eaid  he,  <  Sade,'  or 
'  Sallie,  take  this,*  and  I  took  it  and  thanked  hint  for  it,  and  he 
eaid  I  was  welcome.  I  took  it  home  and  coonted  it,  and  there 
was  juHt  $100  of  it.  I  think  this  was  the  latter  part  of  the 
winter  or  first  of  spring,  1867.  I  don't  know  whether  or  not 
the  will  was  then  made.  He  never  said  anything  to  me  ahont 
the  will.  There  was  no  person  present  bnt  him  and  me.  I 
never  heard  my  father  mention  a  will.  He  has,  in  his  time^ 
given  me  t200.  I  don't  know  when  it  was  that  he  gave  me 
the  first  $100,  I  can't  say  how  long  between  the  two  one- 
hnndred-dollar  receipts.  I  woold  say  fully  a  year,  and  probably 
longer.  These  two  one  hundred  dollars  are  all  he  ever  gave  me 
of  any  unomit.  There  was  never  anything  said  between  me 
and  my  father  after  he  paid  me  the  laat  $100,  about  it."  On 
cross-examination,  she  further  testified :  "  I  went  Sunday  morn- 
ing to  see  father,  and  Sunday  evening  he  was  lying  on  the 
lounge,  and  he  gave  me  the  money,  and  did  not  even  say  how 
much  it  was.    I  have  given  all  he  said." 

It  seems  to  us  that  the  $100  given  the  jelatrix  by  the  testa- 
tor, in  his  lifetime,  under  this  evidence,  cannot  be  regarded  aa 
an  ademption  of  a  like  amount  of  her  legacy,  under  his  will,  for 
the  reason  that  the  evidence  utterly  fails  to  show  that  the  tes- 
tator, in  making  such  gift,  intended  that  it  should  operate  as 
such  an  ademption.  The  rule  upon  this  point,  as  we  undeistand 
it,  is,  that  where  one  who  has  made  his  will  giving  a  legacy  to 
a  child,  afterward,  during  life,  gives  a  portion  to,  or  makes  pro- 
vision for,  such  child,  it  will  be  deemed,  even  if  not  so  expressed, 
an  ademption  or  satisfaction  of  such  legacy,  if  the  circumstances 
indicate  that  intention,  if  it  is  not  less  than  the  legacy,  if  it  ia 
certain,  and  of  the  same  general  nature ;  but  if  the  difierence 
between  the  gift  inier  vi/vof,  and  the  legacy  named  in  the  will^ 
be  large  and  important,  then  the  presumption  of  an  intention 
to  substitute  the  portion  for  the  legacy  ought  not  to  and  will 
not  be  allowed  to  prevail.  Weaton  v.  Johnson,  48  Ind.  1 ; 
■  Story  Eg.  sec.  1111 ;  Stokesberry  v.  Reyndlda,  57  Ind.  425.  It 
cannot  be  qnestioned  or  denied,  we  think,  that  there  is  macb 
confusion  and  uncertainty,  both  in  die  reported  cases  and  in 
the  legal  text-books,  in  regard  to  the  question  we  are  now  con- 
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Bidering.  This  has  anseii,  in  part,  perha^ffi,  from  an  inapt  use 
of  words,  or  from  giving  or  attempting  to  give  to  words  of  a 
technical  import  and  Qse  their  plain  and  ordinary  meaning. 
Thus,  the  word  "  portion,"  which  is  so  often  nsed  with  refer- 
ence to  the  gift  irUer  vivos  which  shall  operate  as  an  ademption 
of  a  given  legacy,  is  clearly  a  word  of  technical  Import,  when 
osed  in  that  connection.  It  is  generally  nsed  for  the  parpose 
of  indicating  or  signifying  that  part  of  a  poison's  estate  which 
a  child  woald  be  entitled  to  npon  the  death  of  sach  person,  but 
which  has  been  given  to  the  child  by  such  person  while  living,  aa 
an  advancement  or  provision.  Where,  as  in  this  case,  there  is 
great  disparity  between  the  gift  made  inter  vims,  and  the  leg- 
acy to  the  child  bequeathed  in  the  will,  the.  amount  of  the 
legacy  being  largely  in  excess  of  the  amount  of  the  gift,  it 
seems  to  us  that  the  gift  cannot  be  regarded  as  either  a  portion 
or  an  advancement,  within  the  legal  meaning  of  those  terms, 
which  will  operate  either  as  an  ademption  or  a  satisfaction  jpro 
tanio  oi  the  legacy,  unless  the  testator,  in  making  the  gift,  de- 
clare his  intention,  or  unless  the  circnmstances  clearly  indicate 
snch  intention,  that  snch  gift  shall  so  operate.  On  this  point, 
therefore,  we  conclude,  as  we  began,  with  the  opinion  that  the 
evidence  in  the  record  fails  to  show  that  the  testator  intended, 
in  giving  said  sum  of  $100  to  the  relatrix,  under  the  circum- 
stances, that  snch  gift  should  operate  as  an  ademption  or  satis- 
faction of  a  like  amount  of  the  legacy  bequeathed  to  her  in  his 
will. 

We  think  that  the  verdict  of  the  jury,  in  this  case,  was  not 
sustained  by  the  evidence,  for  another  reason.  The  appellee, 
Corydon  W.  Crossley,  on  the  80th  day  of  March,  1876,  qualified 
ae  the  execator  of  the  testator's  will,  and  entered  npon  the  dis- 
chai^  of  the  duties  of  his  trost  On  the  trial  of  the  canse, 
and  for  the  purposes  of  such  trial,  "  it  was  agreed  between  the 
parties,  that  the  defendant,  Corydon  W.  Crossley,  is  executor 
of  the  last  will  and  testament  of  Conrad  Crossley,  deceased,  and 
that  he  has  all  the  time  had  sufficient  assets  with  which  to  pay 
all  the  debts  of  said  decedent,  and  all  the  legacies  provided  for 
by  said  will,  and  that  the  executor  has  paid  the  plaintiff  npon 
her  legacy,  eight  hundred  dollars,  as  follows :  Oct.  11th,  1869, 
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$400;  Oct.  13th,  1869,  J150  ;  Sept.  19th,  1870,  $100;  Nov. 
14th,  1870,  $50;  Dec.  22d,  1870,  $100.  That  said  testator 
died  the  12th  day  of  March,  1869,  and  that  this  executor  was 
appoiuted  as  such  od  the  30th  day  of  March,  1869.  Said 
facts,  so  agreed  upon,  heing  considered  as  evidence  in  said 
cause." 

Upon  these  agreed  facts,  and  the  law  applicable  thereto,  it 
is  urged  by  the  attorneys  of  the  relatrix,  that,  even  upon  the 
theory  of  the  ademption  or  satisfaction,  by  the  testator  in  his 
lifetime,  of  the  sum  of  $100  of  the  legacy  to  the  relatrix  named 
in  the  will,  and  that  there  remained  of  said  legacy,  to  be  paid 
by  the  executor,  the  sum  of  $800  and  no  more,  the  verdict  of 
the  jury  was  contrary  to  the  law  and  the  evidence.  This  point, 
we  think,  is  well  taken.  It  was  admitted  by  the  appellees  as  a 
fact,  that  the  executor  bad  at  all  times  the  means  in  his  hands, 
wherewith  to  pay  the  relatrix  her  legacy.  In  such  a  case,  the 
general  rule  of  law  is,  that  where  a  general  legacy  is  given,  and 
no  time  of  payment  is  specified,  it  will  draw  interest  after  the. 
expiration  of  one  year  from  the  death  of  the  testator.  2  Wil- 
liams on  Ex'rs,  5th  Am.  ed.  1283,  and  notes.  This  mle  was 
recognized  and  approved  by  this  court  in  the  case  of  Case  t. 
Case,  51  Ind.  277.  Under  this  rule  it  will  be  seen,  from  the 
facte  agreed  upon,  that  the  relatrix  was  clearly  entitled  to  inter- 
est at  the  rate  of  six  per  centum  per  annum,  on  all  of  her  l^acy 
remaining  unpaid  on  the  12th  day  of  March,  1870,  from  and 
after  that  day,  deducting  payments  thereafter  made.  It  follows, 
therefore,  that  the  verdict  of  the  jury,  in  this  case,  was  contrary 
to  the  law  and  the  evidence. 

Over  the  objections  of  the  relatrix  the  appellees  were  al- 
lowed by  the  court  to  pve  in  evidence  a  paper  writing,  purport- 
ing to  be  a  former  will  executed  by  the  testator  about  one  year 
prior  to  the  execution  of  the  will  which  was  admitted  to  pro- 
bate after  his  death.  It  seems  to  us  that  the  court  clearly  erred 
in  the  admission  of  this  old  will  It  was  not  competent  evi- 
dence for  any  purpose.  Upon  the  execution  of  the  later  will, 
the  former  one  was  revoked,  and  became  invalid  and  mere 
waste  paper.  The  inferences  attempted  to  be  drawn  from  the 
old  will  and  the  later  one,  we  think,  were  unsound  and  falla- 
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dons.  In  tbe  old  will,  the  testator  appeared  to  have  giren  the 
relatriz  and  her  two  Bigteis  each  the  sum  of  $1,000,  and  in  the 
later  will  only  $900  each.  After  the  execntion  of  the  former 
will,  he  gave  the  relatrix  the  first  $100 ;  and  it  is  ar^ed  that, 
becanse  the  testator  only  gave  her  $900  in  the  later  will,  there- 
fore he  must  have  charged  her  with  the  first  $100  as  an  ad- 
vancement, and,  as  the  first  $100  was  thns  treated  bj  the  testa- 
tor, eo  he  must  have  intended  the  second  $100  as  an  ademption 
jtro  ianto  of  the  legacy  in  the  later  will.  "We  think  this  argu- 
ment is  ansonnd.  From  the  fact  that  the  legacies  to  each  of 
his  three  daughters  appear  to  have  been  reduced  in  precisely 
the  same  amount,  it  would  be  mnch  more  reasonable  to  infer 
that  the  change  was  made  in  the  amount  of  these  legacies,  on 
account  of  some  real  or  imaginary  depreciation  of  the  testator's 
estate.  We  know  of  no  mle  of  evidence  which  would  anthoi^ 
ize  or  justify  the  decision  of  the  court  in  the  admission  of  the 
old  will  as  evidence  in  this  cause.  Harness  v.  Harness,  49  Ind. 
384. 

The  court  instructed  the  jury  as  follows :  "  The  presump- 
tion of  law  is,  that  the  $100  paid  was  intended  as  a  payment  of 
so  mnch  of  the  legacy.  And  if  tJiere  is  no  evidence  or  circum- 
stances tending  to  rebut  the  presumption,  you  should  so  regard 
it  as  a  payment  of  so  much  on  the  $900  legacy."  We  think 
this  instruction  to  the  jury  was  clearly  erroneous.  As  applicable 
to  the  case  made  by  the  evidence,  the  payment  of  the  $100  by 
the  testator  to  the  relatrix,  inter  vivos,  was  not  intended,  under 
and  by  force  of  any  presumption  of  law,  as  a  payment  of  so 
mnch  of  the  legacy.  In  commenting  apon  the  evidence,  we 
have  already  said  all  that  we  desire  to  say  in  regard  to  the  law 
which,  we  think,  is  applicable  to  this  case.  There  is  no  pre- 
sumption of  law  that  the  $100  given  by  the  testator  in  his  life- 
time to  the  relatrix  was  intended  by  him  as  a  payment  pro 
tanto  of  her  legacy.  It  was  alleged  by  the  appellees,  in  the 
third  paragraph  of  their  answer,  that  this  tlOO  was  intended  as 
an  ademption  of  a  like  amount  of  the  legacy ;  but  this  was 
denied  by  the  relatrix,  and  the  burden  of  this  issue  was  on  the 
appellees.  Therefore,  the  court  erred  in  instructing  the  jury, 
as  it  did  in  efEect,  that  unless  the  relatrix  had  shown  by  evi- 
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dence  or  circumstances,  that  the  testator  did  not  intend  the 
$100  as  a  payment  of  a  like  amonnt  of  her  legacy,  the  jury 
must  find  that  the  $100  was  a  payment  of  bo  much  of  the  leg- 
acy. The  bnrden  of  the  issue  was  thus  cast  upon  the  relatrix, 
and  she  was  required  to  prove  by  evidence  or  eircnmstancee  the 
negative  of  sach  iaane.     This  wag  certainly  erroneons. 

For  the  reasons  given,  we  are  clearly  of  the  opinion  that  the 
court  erred  in  overruling  the  motion  of  the  appellant's  relatrix 
for  a  new  triaL 

The  judgment  is  reversed,  at  the  appellees'  costs,  and  the 
cause  ie  remanded,  with  instructions  to  snstain  the  motion  for  a 
new  trial,  and  for  further  proceedings  not  inconsistent  with  this 
opinion. 


Ab  to  ademptioD  of  legacke,  see  Alien  v.  Allen  and  Tan  Houten  v.  Poat, 


JoHK  R.  Van  Houten,  Executor,  vs.  George  Post. 

[8S  New  Jenej  Equltj,  M4.] 
Lboact. — ^Ademption. — Dbclakations  of  testatob. 

Where  a,  parent  bequeaths  >  l^acy  to  a  child  il  is  undeistood  to  be  a  portion, 
and  if,  after  the  execution  of  the  will,  the  parent  givti  a  aum  of  money  to  the 
child  equal  in  amount  to  the  l^;ai:)',  if  it  be  eJHidem  gaurii,  it  irill  be  an 
aderoptioD  of  the  legacy,  if  so  intended. 

The  advancement  of  a  less  sum,  with  intent  to  go  on  the  l^acy,  will  be  an 
ademption  jtrd  Itmla. 

Evidence  of  parol  decUiations  of  testator  of  the  fact  of  giving  the  money  ii  not 
admissible,  but  such  fact  must  be  proved  by  other  testimony. 

Charges  in  books,  naade  by  parent  against  child,  are  admissible  in  evidence  to 
show  advancements. 

The  fact  of  the  money  having  passed  from  the  parent  to  the  child  being  proved, 
it  will  be  presumed  to  be  in  satisfaction  of  the  legacy;  but  the  presumption 
will  be  slight,  and  evidence  of  parol  declarations  of  testator  that  he  did  not  so 
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iDteod,  uid  also  his  declarationi  in  reply  thereto  that  he  did  so  intend,  are  ad- 
Dtissible. 
AVhether  intended  to  be  a  gift,  independent  of  the  lega^j,  or  (he  payment  of  a 
debt,  or  a  portion  in  ademption  of  the  legacy,  is  to  be  decided  by  the  circum- 
stances and  fact*  proved  in  each  case. 

On  appeai.  from  a  decree  of  the  ordiuuy, 

■J.  Hopper  and  J.  D.  Bedie,  for  appellant. 

T.  D.  Hoxsey,  for  respondetit. 

Paskbs,  J.  BacbeJ  Tan  Houten  executed  her  last  will 
on  the  20th  day  of  October,  A.  d.  1857,  and  died  in  the  year 
1863. 

The  executors  named  in  her  will  were  her  son-in-law  John 
B.  Tan  Honten,  and  her  eon  George  Poet,  the  litigants  in  thiA 
anit. 

On  April  37tli,  1866,  an  account  was  filed  for  settlement  in 
the  Orphans  Court  of  the  county  of  Paaaaic.  It  purports  to  be 
the  account  of  both  executors,  but  was  filed  and  sworn  to  only 
by  John  B.  Tan  Honten.  George  Poet,  the  other  executor, 
£led  exceptions  to  the  acconnt.  Yan  Honten  prayed  allowance 
for  the  sum  of  (6,000,  pud  by  him  to  his  wife  Catharine  Yan 
Honten  for  a  l^a^  of  that  amount  bequeathed  to  her  by  the 
will  of  her  mother. 

To  this  claim  for  allowance  by  Yan  Houten,  Post,  who  is 
interested  in  the  residne,  excepted,  on  the  ground  that  after  the 
execntion  of  the  will  the  testatrix  advanced  the  amount  of  said 
legacy  to  her  daughter  Catharine  with  the  intention  of  satisfy* 
ing  the  same,  and  that  thus  the  legacy  was  adeemed.  The 
O^hans  Court  sustained  this  view  and  refused  to  allow  Yan 
Houten  the  credit  he  claimed.  From  the  decree  of  the  Or^ 
phans  Court,  Yan  Houten  appealed  to  the  Prerogative  Court, 
and  the  ordinary  affirmed  the  same,  and  ordered  Yan  Houten  to 
pay  the  costs  of  appeal  out  of  his  own  funds.  From  the  de- 
cree made  by  the  ordinary,  Yan  Hout«n  appealed  to  this  court. 

The  question  to  be  decided  is,  whether  the  $5,000  legacy  be- 
queathed to  Catharine  by  the  will  of  her  mother  was  adeemed. 
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This  bequest  is  at  the  close  of  the  eleventh  item  of  the  will, 
and  ia  ordered  to  be  p&id  OQt  of  the  proceeds  of  certain  laud 
which  the  executors  were  ordered  to  sell. 

Where  a  parent  bequeaths  a  legacy  to  a  child,  it  is  nnder- 
Btood  to  be  a  portion,  and  if,  after  the  execution  of  the  will, 
the  parent  gives  a  Bum  of  money  to  the  child  eqnal  in  amount 
to  the  legacy,  if  it  be  ejugdem,  generis,  it  will  be  an  ademption 
of  the  legacy,  if  so  intended.  2  Story's  Eq.  Jnr.  §  1111  ^  aeg., 
and  notes  thereto  ;  2  Wms.  Exrs.  (ed.  1877),  1439  ;  2  Eedf.on 
"Wills,  537,  and  notes. 

And  if  the  advancement  of  a  lees  sum,  with  intent  to  go  on 
the  legacy,  be  proved,  it  will  be  an  ademption  pro  lanto.  3 
Redf.  on  Wills,  538. 

To  prove  the  ademption  of  a  legacy  it  must  appear,  first, 
that  the  legatee  received  the  money  from  the  testator  after  the 
execution  of  the  will ;  and  Eecondly,  that  such  money  was  ad- 
vanced as  a  portion,  with  the  intention  of  satisfying  the  legacy. 

There  is  some  contradiction  in  the  authorities  as  to  tiie  ad- 
missibility of  the  parol  declarations  of  the  testator,  after  the 
execution  of  the  will,  upon  the  fact  of  the  passing' over  of 
money  to  the  child,  and  also  as  to  the  intent,  especially  where 
such  declarations  are  not  made  contemporaneously  with  the  act. 
After  carefol  examination  of  the  cases,  the  following  are  de- 
duced and  stated  as  rules  upon  this  much  vexed  queation.  To 
prove  the  mere  fact  of  the  passing-over  of  the  money  from  the 
parent  to  the  child,  evidence  of  the  parol  declarations  of  the 
testator  is  not  admissible,  but  such  indepeudent  fact  must  be 
proved  by  other  testimony,  ^awkner  v.  Watts,  1  Atk.  407 ; 
Bation  v.  Allen,  1  HaL  Ch.  99  ;  2  Wms.  Exrs.  1444. 

To  admit  evidence  of  such  declarations  would  he  to  revoke 
the  providons  of  a  will  by  paroL  There  is  no  reason  for  such 
a  departure  from  principle.  Should  a  parent  make  an  advance- 
ment to  satisfy  a  legacy  to  a  child,  and  there  be  no  evidence  of 
the  fact  of  giving  the  money  to  the  legat«e,  he  can  easily  mani- 
fest his  intention  by  executing  a  codicil. 

Charges  in  books  made  by  parent  against  child  have  been 
Bo  long  admitted  in  the  courts  of  this  State,  as  tending  to  show 
advancements,  that  the  rule  in  reference  to  these  cannot  now 
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be  well  changed,  bat  Buch  evidence  as  to  tbe  fact  of  pasBinjif 
over  the  money  is  of  a  low  grade. 

The  fact  of  the  money  having  passed  from  the  parent  to 
the  child,  after  the  execntion  of  the  will,  being  proved,  the 
next  qnestioD  is  as  to  the  admissibility  of  evidence  to  show  the 
intention. 

Wae  it  a  gift  independent  of  the  provisions  of  the  will,  or  a 
loan,  or  payment  of  an  obligation  ;  or  was  it  intended  as  a  por- 
tion in  satisfaction  of  the  legacy  i 

The  cnrrent  of  anthority  holds  that  it  will  be  presumed  to 
be  a  portion,  but  that  this  presumption  is  slight,  and  to  over- 
come it  evidence  of  parol  declarations  of  the  testator  is  admis- 
sible to  ^ow  that  he  did  not  intend  the  money  as  a  portion  in 
satisfaction  of  the  legacy,  and,  in  reply  thereto,  his  parol 
declarations  that  he  did  bo  intend  may  be  shown,  to  ascertain 
if  the  presnmption  be  well  or  ill  foanded.  Roaewdl  v.  JBennet, 
8  Atk.  77 ;  Kirk  v.  Eddowes,  3  Hare,  509. 

The  prranmption  arising  from  the  passing  of  the  money 
from  the  parent  to  the  child  is  so  slight  and  so  easily  overcome, 
that  the  mie  may  be  stated  to  be  that  whether  the  money  was 
intended  to  be  a  gift  independent  of  the  legacy,  or  the  pay- 
ment of  a  debt,  or  a  portion  in  ademption  of  the  legacy,  nmst 
be  decided  by  the  circnmBtances  and  facts  proved  in  each  case. 

Declarations  of  a  testator  as  to  the  object,  when  admitted 
in  evidence  to  overcome  or  sustain  the  preeamption,  in  order  to 
adeem  a  legacy,  should  not  be  vague  and  uncertain,  but  should 
be  stated  with  some  particularity,  so  that  they  could  be  under- 
stood by  the  witness  who  heard  them.  Otherwise  they  should 
be  entitled  to  but  little  weight. 

Declarations  of  the  intention,  to  avail  as  evidence,  should 
be  made  by  a  testator  who,  at  the  time  of  making  them,  was  in 
the  possession  of  his  mental  faculties.  If  the  evidence  in  the 
case  now  under  consideration  proves  that,  at  the  time  of  mak- 
ing the  alleged  declarations  as  to  intention,  Hachel  Van  Hon- 
ten,  the  testatrix,  was  insane,  and  not  in  condition  of  mind  to 
-  make  a  will,  such  declarations,  if  admissible,  should  be  disre- 
garded in  determining  the  question  whether  a  provision  in  so 
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solemn  an  inBtrament  as  a  last  will  shoold  be  thereby  rendered 
nngatoiy. 

For  two  years  before  the  death  of  Bachel  Van  Honten  she 
was  insane.  For  some  time  previous  thereto  she  was,  as  the 
witneeses  say,  oat  of  her  mind  madi  of  the  time.  In  the  early 
part  of  a  conversation  she  woold  appear  to  be  sane,  bnt  if  the 
interview  was  prolonged  she  would  become  excited  and  f orione. 
Especially  would  this  be  the  case  if  the  conversation  related  to 
her  property  or  her  wilL  At  such  times,  the  witnesses  say,  she 
had  not  mind  enough  to  make  a  will.  For  the  last  two  years 
of  her  life  she  did  not  have  Incdd  intervals. 

The  declarations  admitted  by  the  Orphftns  Court  were  made 
by  the  testatrix  about  the  time  of  the  interview  spoken  of  by 
Aaron  B.  Pennington  in  his  testimony,  or  subsequent  thereto, 
and,  to  ascertain  her  state  of  mind  then,  it  will  be  necessary  to 
refer  to  his  evidence. 

Mr.  Pennington  says  that  the  testatrix  nude  certain  declara- 
tions to  him,  on  the  26th  day  of  October,  1859,  as  to  the  object 
of  the  giving  of  money  which  the  exceptant  claims  was  ad- 
vanced by  her  to  her  daoghter.  He  swears  that  he  drew  the 
will  and  superintended  its  execution  in  1857,  and  that  before 
he  called  on  her,  upon  the  occasion  he  speaks  of,  she  had  lost 
her  mind  in  great  measure,  but  when  her  partial  derangement 
commenced  he  could  not  say.  He  furdier  says  that  he  went  to 
see  her  a  number  of  times,  to  ascertain  if  she  was  in  a  condi- 
tion to  make  an  alteration  in  her  will  about  Adrian  Post,  in  re- 
lation to  his  share,  and  on  those  occasions  she  would  get  flurried 
and  unable  to  make  a  will,  as  he  thought ;  that  the  last  time  he 
saw  her  she  was  very  much  out  of  her  mind,  and  told  liim 
she  was  afraid  he  would  do  her  bodily  harm.  He  further 
says  that  on  the  26th  day  of  October,  1859,  the  day  she  made 
the  declarations  to  which  he  testifies,  he  would  not  have  al- 
lowed her  to  cancel  that  will  under  any  circimiBtances,  and  that 
he  doubted  if  on  that  day  she  had  full  capacity  to  make  a  new 
will.  Some  of  the  other  vdtnesses  speak  of  her  declarations 
about  the  time  of  the  interview  with  Mr.  Pennington,  or  subse- 
quent thereto ;  but  in  view  of  his  evidence  as  to  her  state  of 
mind,  it  is  not  necesBary  to  examine  their  testimony.     What- 
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ever  she  eaid  ander  those  circnmstanceB  (if  legal  evidence) 
should  have  no  inflnence  in  the  determination  of  this  canse. 

Leaving  oat  of  view  all  evidence  of  the  declarations  of  the 
testatrix,  for  the  reasons  already  stated,  it  remainB  to  consider 
other  testimony  offered  by  the  exceptant,  for  the  pnrpose  of 
proving  that  Catharine  received  the  money  from  testatrix  after 
the  ezecatioQ  of  her  will,  and  the  object  for  which  it  was  re- 
ceived by  her. 

It  is  said  that,  in  some  casnal  conversations,  Catharine  ad- 
mitted that  she  had  received  from  her  mother  $5,000,  in  satis- 
faction of  the  legacy.  Declarations  of  a  ]e^;atee,  both  as  to  the 
fact  of  the  receipt  of  money  and  the  object  for  which  it  was 
received,  are  important,  and  proof  of  this  character  shonld  be 
examined  with  maoh  care.  The  only  testimony  prodnced  by 
exceptant  on  this  branch  of  the  case  worthy  of  consideration, 
is  that  of  Aaron  8.  Pennington.  Upon  the  evidence  of  this 
witness  the  decision  of  the  Prerogative  Court  is  mainly  based. 

Hr.  Pennington  was  a  gentleman  of  high  character,  and 
would  not  intentionally  make  any  statement  he  did  not  believe 
to  be  true ;  bat  from  all  the  admitted  facts  in  the  cause,  and 
from  other  parte  of  Mr.  Pennington's  testimony,  it  is  evident 
that  he  was  mistaken  in  his  statement  of  what  Catharine  said 
to  him  about  the  advancement  of  the  money. 

It  must  be  observed  that  the  examination  of  Mr.  Pennington 
as  a  witness,  took  place  nearly  nine  years  after  this  alleged  con- 
versation with  Catharine.  '  Mr.  Pennington  says,  in  sabatance, 
that  about  two  years  after  the  will  was  executed,  he  visited  the 
testatrix,  having  the  will  with  him,  and  that  his  recollection  is 
that,  as  he  came  down  stairs  from  the  room  of  the  testatrix,  he 
saw  Catharine  for  a  few  moments,  and  told  her  that  her  mother 
said  that  the  $5,000  dollars  (referring  to  the  legacy)  had  been 
paid  her  in  the  house,  and  that  she  replied,  "  That  is  right." 
He  adds  that  his  impression  of  what  Catharine  said  depends 
entirely  upon  his  recollection.  Mr.  Pennington  further  says 
that,  when  he  went  to  hie  oflSce,  he  indorsed  what  the  testatrix 
had  said  on  the  envelope  in  which  the  will  was  inclosed,  and 
he  thought  he  had  also  indorsed  what  "  Caty  "  said,  but  found, 
when  he  came  to  give  his  testimony,  he  had  not  done  bo. 
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If  Catharine  did  say  what,  after  the  lapse  of  bo  many  years, 
Mr.  Pennington  thinks  she  said,  is  it  not  strange  that  he  did 
not  indorse  her  reply  to  him  on  the  envelope  at  the  time  he 
indorsed  the  declaration  of  the  testatrix?  Hie  object  most 
have  been  to  preserve  evidence,  and,  as  a  lawyer,  he  most  have 
known  that  the  admissions  of  Catharine  were  of  far  more  im- 
portance than  the  declarations  of  testatrix,  especially  when  the 
testatrix,  as  this  witness  says,  had  lost  her  mind  to  snoh  an  ex- 
tent as  not  to  he  able  to  make  a  will  upon  that  day. 

If  the  memory  of  the  witness  failed  him  as  to  his  supposed 
indorsement  of  what  "  Caty "  said  upon  the  envelope,  did  it 
not  also  fail  him  as  to  what  "  Caty  "  did  actually  say  t  One  iB 
in  reference  to  a  supposed  fact,  and  the  other  relates  to  a  hur- 
ried conversation,  which  is  mnch  more  difficult  to  retain. 

The  strongest  evidence  of  inconsistency  in  the  testimony  of 
Mr.  Pennington,  showing  conclusively  great  infirmity  of  mem- 
ory, is  the  fact  that  on  the  Ist  day  of  Febroary,  1865,  he  wrote 
a  receipt  for  Catharine  Van  Houten  to  sign,  acknowledging  the 
receipt  from  the  executor  of  Eachel  Van  Houten  of  $5,000 — 
for  the  very  legacy  in  question. 

Upon  this  instrument,  signed  by  his  wife,  John  E.  Van 
Honten  paid  the  money  which  in  his  account  he  asked  the 
Orphans  Court  to  allow  him. 

Mr.  Pennington  was  not  the  adviser  of  the  Van  Houtens 
alone,  but  was  the  counsel  and  confidential  friend  of  the  whole 
family  of  the  testatrix.  If  Catharine  had  told  him  the  legacy 
had  been  paid  her,  by  advancement  of  money  by  her  mother 
after  making  the  will,  wonld  he  have  allowed  the  executor  to 
pay  her  again  ?  An  honorable  and  just  man,  such  as  all  admit 
Aaron  S.  Pennington  was,  would  not  have  sufiered  Catharine 
to  receive  a  double  portion. 

But  it  is  said  that,  at  the  time  he  wrote  the  receipt,  Mr. 
Pennington  had  forgotten  that  Catharine  had  told  him  she  had 
received  the  amount  of  the  legacy  from  her  mother.  This  is 
an  acknowledgment  of  his  loss  of  memory.  The  writing  of 
the  receipt  was  about  three  years  previous  to  the  examination 
of  Mr.  Pennington  as  a  witness,  and  if  he  had  any  memory  of 
the  conversation  with  Catharine,  it  would  certainly  then  have 
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been  more  accurate  tb&n  at  the  BnbBeqnent  period  of  his  exam- 
inatioQ. 

The  drcnmstances  attending  the  writing  of  that  receipt 
were  calcnhtted  to  call  attention  to  what  Catharine  had  said 
about  the  legacy,  if  she  ever  did  Bay  what  the  witness  thinks 
she  did.  He  kt^ew  that,  by  the  will  which  he  had  drawn  and 
kept  in  his  poEsession  until  the  death  of  the  testatrix,  Catha- 
rine's legacy  of  $5,000  was  to  be  paid  to  her  out  of  the  pro- 
ceeds of  sale  of  certain  land  by  the  executors,  which  sale  he 
wag  to  approve.  He  did  approve  the  sale  and  prepare  a  deed 
for  the  property,  and  also  wrote  a  receipt  for  commissionB,  to 
be  signed  by  the  person  who  effected  the  sale  j  and  on  the 
same  day  he  wrote  the  receipt  for  the  legacy  for  Catharine  to 
sign.  There  should  not  have  been  any  confusion  in  his  mind, 
for  there  was  no  other  $5,000  legacy  bequeathed  to  Catharine. 

Is  not  the  fact  that  Mr.  Fenningtou  wrote  the  receipt  for 
the  legatee  to  sign  so  inconsistent  with  his  testimony  as  to 
what  she  had  said  to  him  about  the  legacy,  as  to  conclusively 
demonstrate  that  his  memory  cannot  bo  relied  upon!  If  the 
conversation  with  Catharine  had,  for  the  moment  while  writ- 
ing the  receipt,  escaped  his  memory,  would  it  not  have  oc- 
curred to  him  in  time  to  Lave  the  money  refunded  to  the 
executor  i  Although  he  must  have  seen  the  executor  and  lega- 
tee almost  every  day,  there  was  no  mention  of  the  conversation 
with  Catharine  until  some  three  years  afterward,  when  he  was 
examined  as  a  witoess. 

To  justify  Mr.  Pennington  in  writing  the  receipt  upon 
which  Catharine  was  paid  her  l^uxy  by  the  executor,  it  is  not 
sufficient  to  say  that  he  did  not  wish  to  take  part  in  any  dilate 
about  the  matter,  nor  be  counsel  for  either  party. 

There  is  no  evidence  that  at  the  time  the  receipt  was  drawn 
there  waa  any  controversy  about  the  legacy,  nor  did  the  diffi- 
culty concerning  its  payment  arise  until  Mr.  Yan  Houten  pre- 
sented his  account  for  settlement.  It  was  Mr.  Pennington's 
duty  to  take  part,  if  he  had  knowledge  of  a  fact  or  declaration 
of  the  legatee  which,  if  proved,  would  adeem  the  legacy.  It 
cannot  be  supposed  that  so  just  a  man  as  Aaron  8.  Pennington 
was  known  to  be,  would  have  remained  silent  and  anfered 
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Catharine  to  be  paid  $5,000  whioti  he  knew  she  had  acknowl- 
edged she  had  already  received.  Much  lees  would  he  aid  soch 
paymeDt  bj  drawing  a  rec«pt  for  the  money,  for  her  to  sign. 

There  ia  evidence  that  when  John  B.  Van  Honten  desired 
to  hare  his  executor's  acoonnt  prepared  for  settlement  with  the 
Orphans  Court  he  took  the  papers,  inclading  flie  $5,000  re- 
ceipt, to  Mr.  Pennington  for  that  purpose,  and  that  the  account 
claiming  allowance  for  payment  of  the  legacy  to  Catharine  waa 
prepared  in  his  office. 

From  the  forgoing,  it  is  evident  that  Mr.  Pennington  had 
entirely  foi^tten  what  Catharine  had  stud  on  the  occasion 
spoken  of  by  him,  and  he  says  he  never  spoke  to  her  again  on 
the  subject 

If  ^e  testimony  closed  here,  it  is  dear  that  there  is  not 
sufficient  proof  to  jastify  the  conrt  in  holding  that  the  legacy 
was  adeemed.  But  there  is  evidence  on  the  part  of  the  appel- 
lant. Catharine  Tan  Honten  denies  positively  that  she  ever 
told  Mr.  Pennington  what  he  saya  he  thinks  she  did,  or  that 
she  ever  tflld  any  one  that  her  mother  had  given  her  any  money 
in  satisfaction  of  the  legacy.  Both  Mr.  and  Mrs.  Van  Houten 
swear  that  she  (Catharine)  never  had  the  $5,000,  nor  any  part 
thereof,  in  payment  on  the  legacy.  They  say  that  prior  to  the 
construction  of  the  honse  referred  to  in  the  evidence,  or  abont 
that  time,  the  testatrix,  while  yet  sane,  made  her  danghter 
presents  of  a  few  small  sums,  amounting  in  all  to  about  $300, 
to  aid  in  the  building,  nndertaken  at  the  testatrix's  request, 
and,  in  fact,  in  part  for  her  accommodation,  and  toward  whidi 
she  had  promised  to  contribute. 

This  version  of  the  transaction  is  sustained  by  the  evidence 
of  Adrian  Post,  a  favorite  grandchild,  who  resided  with  her, 
and  knew  more  about  her  motives  while  she  was  in  poBeesBion 
of  her  mental  faculties  than  any  other  witness.  He  says  his 
grandmother  never  told  him  she  had  furnished  a  cent  toward 
the  house,  but  said  she  would  help  along  a  little  towards  it, 
for  the  honse  she  lived  in  was  not  large  enough  for  her  own 
family, 

Mr.  Van  Honten  says,  in  his  testimony,  that  he  built  the 
honse  with  his  own  money,  except  abont  $800  which  he  re- 
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ceived  from  Ub  wife,  $300  of  which  he  says  her  motlier  pre- 
sented to  her  at  different  times.  He  states  how  he  obtained 
the  money  to  bnild  the  house,  and  prodacea  &  copy  of  records 
of  deeds  of  lands  sold  by  him  priw  to  the  commencement  of 
the  work,  showing  consideration-money  expresBed  as  received, 
greater  in  amonnt  than  the  cost  of  the  house.  There  is  also 
evidence  to  show  that  at  that  time  John  E.  Van  Honten  was 
abundantly  able  to  pay  for  such  a  house  from  his  own  ftmds. 

If  Catharine  received  $5,000  from  her  mother  dnring  her 
life,  and  after  the  execution  of  the  will,  in  what  sama  was  it 
handed  to  her?  Was- all  given  her  at  once,  or  at  different 
times,  and  if  so,  how  much  at  a  time  I  To  answer  these  im- 
portant qaestions  no  evidence  is  prodnced.  Is  it  not  strange 
that  if  so  large  a  sum  as  $5,000  was  given  by  the  testatrix  to 
her  daughter,  no  one  saw  it  done  1  It  must  be  remembered 
that,  even  before  she  became  insane,  the  testatrix  was  not  capa- 
ble of  transacting  such  business  without  assistance. 

Mr.  Pennihgton  or  Mr.  Van  Houten  had  attended  to  her 
financial  affairs  for  several  years  before  she  lost  her  mind. 
The  money  could  not  weU  have  been  disbursed  by  her  to  Cath- 
arine withont  the  knowledge  of  one  or  both  of  them.  Both 
were  witnesses  in  this  canse,  bnt  neither  testifies  that  he  ever 
saw  any  money  pass  from  the  testatrix  to  her  danghter. 

A^n,  where  did  the  testatrix  get  the  money  to  give  to  her 
daughter  1  There  is  nothing  to  show  the  receipt  by  testatrix  of 
any  considerable  sum  of  money  at  the  time  of  the  building  of 
the  house,  or  within  a  reasonable  time  previous  thereto.  Sev- 
eral years  before  that  event  she  had  received  $1,700  or  $2,400 
for  a  mortgage,  but  as  her  money  when  it  came  in  was  re- 
invested, either  by  Mr.  Van  Honten  or  Mr,  Pennington,  it  is 
not,  in  the  absence  of  evidence,  to  be  presxmied  that  the  testa- 
trix had  that  money  by  her  at  the  time  of  the  building  of  the 
house.  If  not  given  to  George  Post,  of  which  there  is  some 
evidence,  or  used  in  support  of  the  family  she  had  around  her, 
some  of  whom  were  continually  damoting  for  money,  it  was 
doubtless  re-invested. 

Could  the  testatrix,  in  her  condition  and  with  her  surround- 
ings, have  received  a  sum  so  large  as  to  satisfy  the  legacy  in 
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question,  without  BOme  evidence  of  the  fact }  Does  not  the 
teetimony  prove  that  for  Beveral  ^ears  before  her  actual  insan- 
itj,  she  'was  not  able  to  transact  snch  business  alone?  When, 
from  whom  and  in  what  sums  did  she  receive  the  money? 
Did  she  give  anj  receipt  or  writing  of  acknowledgment,  or 
cancel  any  mortgage  of  lai^  amount  ?  Or  is  there  any  parol 
testimooy  of  the  particulars  of  any  such  transaction?  No 
such  evidence  is  produced.  The  testimony  in  the  cause  doea 
not  sustain  the  allegation  that  the  legacy  was  adeemed. 

The  claim  of  the  appellant  for  the  payment  of  $5,000  to 
bis  wife  for  her  legacy  should  have  been  allowed  bim  in  bis 
account  before  the  Orphans  Court.  The  decree  of  the  ordin- 
ary affirming  the  decree  of  the  Orphans  Court  is  reversed. 

Tbe  appellant  also  appeals  from  that  part  of  the  decree  of 
the  Prerogative  Court  which  directs  the  costs  of  the  appeal  to 
he  paid  out  of  bis  own  funds.  This  part  of  the  decree  should 
also  be  reversed.  While  it  is  true  tJiat  tbe  mass  of  tbe  testi- 
mony has  no  relevancy  to  the  issue  in  the  canse,  and  while  the 
effort  appears  to  have  been  made  to  reveal  the  family  history 
from  its  beginning,  in  its  most  hideous  and  repulsive  form, 
ratber  than  to  elucidate  tbe  question  before  tbe  court,  yet  it 
cannot  be  perceived  that  one  party  was  less  eager  to  prolong 
such  a  disgraceful  contest  than  the  other,  and  as  the  litigants 
seem  to  have  equally  enjoyed  this  character  of  litigation  for 
more  than  thirteeo  years,  each  party  should  pay  his  own  costs 
in  tbe  appeal  before  the  Prerogative  Court,  jmd  also  in  this 
court,  out  of  his  own  funds. 

Decree  unanimously  reversed. 


See  Btste  v.  Crosaley,  anU,  p.  41S,  and  Allen  v.  AUen,  tn/h>. 
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Geoegb  W.  W.  Dotb  et  al.  vs.  Geobge  H.  Toes. 

[ISB  HuauhuBettB,  88.] 

Devise  to  heir8. — CoNHTsnonoTr. 

A  testator,  after  devising  the  reiidae  of  hii  real  estate  to  his  daughters  and  the 
survivor  of  them  until  death  or  marriage,  provided  that,  "  after  the  marriage 
or  death  oE  my  surviviug  daughter  talcing  under  this  item,  the  estate  herein 
devised  shall  descend  to  those  peisons  wlio  may  (ben  be  entitled  to  take  the 
same  as  my  beiis."  Htid,  that  the  devise  over  was  to  those  who  were  the 
beirs  of  the  testator  at  the  time  of  his  death. 

CoNTBAOT  by  the  heirs  at  law  of  John  Dove,  deceaBed,  npoa 
a  written  agreement,  dated  June  21, 1879,  b;  the  terms  of  which 
the  plaintiffs  agreed  to  sell  and  the  defendant  agreed  to  buy  a 
parcel  of  land  in  Andover;  the  plaintiffs,  within  one  week  from 
the  date  of  the  agreement,  to  convey  said  land  in  fee  simple  to 
the  defendant  free  from  all  incumbrances  by  a  good  and  suffi- 
cient warranty  deed ;  and  the  defendant  to  pay  the  plaintiffs 
$100  upon  the  delivery  of  the  deed.  The  case  was  submitted 
to  the  Superior  Court,  and,  after  judgment  for  the  plaintiffs,  to 
this  court  on  appeal,  on  an  agreed  statement  of  facts  in  substance 
as  follows : 

The  agreement  declared  on  was  duly  made  between  the 
plaintiffs  and  the  defendant ;  and  a  deed  of  the  land  named 
therein,  properly  executed  and  acknowledged  by  the  plaintiffs, 
was  tendered  by  them  to  the  defendant  within  one  week  from 
the  date  of  the  agreement  John  Dove  died  in  1876,  seized  in 
fee  simple  of  the  land  described  in  the  agreement,  and  leaving 
a  will,  the  eizth  clause  of  which  was  as  follows-:  "  Sixth.  I  de- 
vise to  those  of  my  daughters  who  shaU  not  have  married  at  my 
decease  all  the  residue  of  my  real  estate,  to  have  and  to  hold 
the  same  to  them  and  the  survivor  of  them  for  their  lives  and 
during  the  life  of  sneh  survivor,  &ey  and  the  survivor  of  them 
continuing  unmarried.  The  marriage  of  any  one  of  my  daugh- 
ters who  take  under  this  item  shall  terminate  her  interest  and 
life  estate  under  this  devise.  After  the  marriage  or  death  of 
my  surviving  daughter  taking  under  this  item,  the  estate  herein 
Vol.  1.—&6 
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devised  shall  descend  to  those  persons  who  may  then  be  entitled 
to  take  the  same  ad  my  heirs."  The  land  described  in  the  agree- 
ment is  part  of  the  residue  of  the  estate  under  the  above  clanse; 
and  is  not  needed  for  the  payment  of  debts  and  legaoies.  Two 
of  the  plaintiffs  were  the  only  daughters  of  John  Dove,  who 
had  not  married  at  the  time  of  his  decease,  and  they  have  not 
since  married ;  and  no  conveyance  or  other  incnmbrsnce  has 
been  made  or  suffered  by  any  of  the  plalntifis  since  the  decease 
of  the  testator.  The  defendant  refused  to  accept  the  deed  on 
the  sole  gronnd  that,  under  the  sixth  clause  of  the  will,  the  deed 
did  not  convey  a  good  title. 

If,  upon  the  foregoing  facts,  the  deed  conveyed  the  title 
called  for  by  the  agreement,  judgment  was  to  be  entered  for  the 
plaintiffs  for  $50 ;  otherwise,  for  the  defendant. 

S.  Lincoln,  Jr.  {S.  B.  Ivea,  Jr.,  with  him),  for  the  plaintilEs. 

X.  S.  Tuckerman,  for  the  defendant. 

G-BAT,  C.  J.  The  decision  of  this  case  depends  npon  the 
true  construction  of  that  clause  of  the  will  of  John  Dove  by 
which,  after  devising  the  residue  of  his  real  estate  to  his  daugh- 
ters and  the  survivor  of  them,  until  death  or  marriage,  he  pro- 
vides as  follows :  "  After  the  marriage  or  death  of  my  surviving 
daughter  taking  under  this  item,  the  estate  herein  devised  shall 
descend  to  those  persons  who  may  then  be  entitled  to  take  the 
same  as  my  heirs." 

The  word  "  then  "  is  here  inserted,  not  as  in  Zohg  v.  Black- 
all,  3  Yes.  486,  in  Sears  v.  RueaeU,  8  Gray,  86,  and  in  Thornton 
V.  Luddington,  104  Mass.  193,  by  way  of  description  of  the 
persons  who  are  to  take,  but  by  way  of  defining  the  time  when 
they  shall  come  into  the  enjoyment  of  that  which  is  devised  to 
them.  The  word  "  surviving  "  is  not  enperadded,  as  in  fftdburt 
T.  Mnerson,  16  Mass.  241,  and  in  Olriei/  v.  Bull,  21  Pick.  311 ; 
nor  is  the  devise  to  those  who  would  have  been  the  testator's 
heirs  at  law  if  he  had  died  at  that  time.  But  the  testator  de- 
clares it  to  be  his  will  that  the  estate  "  shall  descend  to  those 
persons  who  may  then  be  entitled  to  take  the  same  as  my  heiis." 
A  devise  to  "heirs"  or  "heirs  at  law,"  is  always  construed  as 
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Teferring  to  those  who  are  each  at  the  time  of  the  testator's 
death,  unless  a  difEerent  intent  is  plainly  manifested  by  the  will. 
Abbott  T.  Bracktreetf  3  Allen,  587 ;  Minot  v.  Tappem,  122  Mass. 
635.  The  application  of  this  rule  to  the  present  case  ia  fortified 
by  the  use  of  the  word  "descend,"  which  ordinarily  denotes  the 
vesting  of  the  estate  by  operation  of  law  in  the  heirs  immediately 
upon  ^e  death  of  the  ancestor.  Upoo  a  view  of  the  whole  clause, 
we  are  of  opinion  that  it  manifests  the  intention  of  the  testator 
to  have  been,  that,  after  the  particular  estates  which  he  had 
specifically  given  by  his  will  shonld  have  failed,  the  law  should 
take  its  course,  and  his  estate  go  to  his  heirs,  as  if  he  hod  made 
no  further  disposition.  Bullock  v.  Downes,  9  H.  L.  Caa.  1 ; 
Mortimer  v.  Slater,  1  Oh.  D.  322 ;  s,  o.  nom.  Mortimore  v. 
Moiimtore,  4  App.  Cas.  448. 
Judgment  affirmed. 


Foster's  Appeal. 

[87  Pennijlvuis  State,   ST.] 

Lost  will. — Pboof  of  oobtents. 

Where  tlie  will  wu  in  the  possession  of  tlie  testator  himself,  and  it  cannot  be 

foand  (iter  hii  death,  it  will  be  presamed  to  have  been  Teroked;  but  this  is  a 

natural  presumption  which  may  be  rebutted. 
Upon  proof  that  the  will  was  in  existence  at  the  death  of  the  testator  unrevolced, 

and  that  it  was  subsequently  lost  or  destroyed,  its  contents  may  be  proved  by 

parol,  and  probate  granted  thereon. 

Appeal  from  the  decree  of  the  Orphans  Oourt  of  Wayne 
connty. 

Isaac  P.  Foster  flied  in  November,  1876.  His  sons  William 
H.  Foster  and  Isaac  N.  Foster,  alleging  that  their  father's  will 
was  lost,  ofEered  a  paper  purporting  to  be  a  copy  made  from  the 
notes  of  instmctioDS  given  to  Charles  8.  Minor,  deceased's  at- 
torney.   The  register  granted  probate  to  this  document,  where- 
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Upon  some  of  the  deoeased'a  duldren  appealed  to  the  Orphans 
Coart. 

Hinor  testified  that  he  bad  drawn  six  wills  for  deceased,  in 
1861,  1862, 1865, 1867, 1870  and  187K;  that  deceased  came  to 
him  with  his  first  will  in  1860 ;  that  no  will  was  cancelled  till 
a  new  one  was  drawn ;  that  the  r^rodnced  will  was  made  np 
from  memoranda  in  deceased's  handwriting  from  which  his  last 
will  had  been  drawn. 

William  H.  Foster  testified  that  he  talked  to  his  father  about 
the  exiBtence  of  the  will  during  the  last  week  of  his  life ;  that- 
his  fatlier  then  spoke  of  changing  it ;  that  in  another  conversar 
tion  about  the  will,  his  father  said,  "  Mr.  Minor  knows  all  abont 
it ;  yon  will  find  everything  pertuning  to  mj  estate  in  the 
lower  drawer  of  the  secretary  in  my  bed  room ;  I  wish  these 
papers  to  pass  into  yonr  hands."  Witness  had  known  previ- 
onsly  where  the  will  was  kept ;  his  father  had  taken  out  of  this 
drawer  a  large  envelope  indorsed,  "  The  last  will  and  testament 
of  Isaac  P.  Foster,"  and  said  it  was  his  will ;  his  father  pnt  it 
back  in  the  drawer,  which  was  locked,  but  the  drawer  over  it 
was  open,  and,  by  removing  it,  access  could  he  had  to  the  will ;, 
that  after  his  father's  deat^  a  careful  search  was  made  in  the 
drawer,  and  in  every  other  imaginable  place,  but  the  wiU  could 
not  be  found. 

Isaac  N.  Foster  testified :  "I  saw  father  on  Wednesday  pre- 
ceding his  death,  about  noon.  I  took  a  seat  near  his  bed,  and 
he  commenced  taUdng  about  his  bneiness  matters.  He  began 
the  conversation  in  this  way :  '  I  don't  know  as  yon  know  that 
I  have  paid  that  $1,200  note.  •  Yon  know  what  note  I  mean  t ' 
I  answered  I  did,  and  mentioned  the  note.  'You  mean  the 
Isaac  Ward  note  J '  Father  said,  *  As  my  will  is,  I  don't  know 
but  what  William  can  lay  claim  to  that  note.  I  don't  want 
liim  to  do  it,  and  don't  think  he  will.'  I  replied  to  him  that 
we  had  better  sec  William.  He  then  said  that  he  wanted  to 
see  Mr.  Hinor,  William  and  myself  together.  'Mr.  Hinor 
knows  all  abont  my  matters  and  wishes,  aod  in  my  will  I  have 
left  him  sole  arbitrator  of  all  matters  of  difierences.'  Father 
was  at  this  time  sufEering  a  good  deal  of  p^n ;  he  was  phymoally 
weak ;  his  mind  was  active  and  good,  no  donbt  abont  it ;  he  was 
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Tindraeeed  imd  in  bed.  I  waa  there  id  the  neighborhood  of  an 
hour. 

"  PreTioQB  to  this,  had  learned  from  father  that  he  had  made 
s  will ;  he  was  in  a  sort  of  stupor  from  Thnrsdaj  until  his  death 
on  the  Saturday  following." 

The  sabBcribing  witnesBea  testified  to  the  due  ezecntion  of 
the  wilL  The  feeble  condition  of  deceased  during  the  week 
previous  to  his  death  and  his  inability  to  leave  his  room  was 
shown  by  other  witnesses. 

The  Orphans  Gonrt  afifirmed  the  register's  decision. 

J.  M.  Moyer,  George  J.  Purdy  and  ^.  Carroll  Brewater,  for 
appellants. 

n.  M.  Seehj  and  Gi&rge  G.  WaUer,  for  appellees. 

Chief  Justice  Aotocw  delivered  the  opinion  of  the  court. 
That  Isaac  P.  Foster  made  and  executed  in  due  form  of  law  a 
will  in  writing,  on  or  about  the  5th  of  June,  1875,  is  an  indis- 
putable fact.  That  the  contents  of  this  will  are  clearly  and 
folly  proved,  both  by  testimony  and  by  written  memoranda  in 
the  testator's  own  handwriting,  is  equally  plain,  and  no  question 
arises  as  to  the  number  of  witnesses,  the  contents  being  proved 
by  two,  as  well  as  by  the  memoranda  furnished  by  the  testator 
himself.  The  will  not  being  fonnd  after  the  testator's  dbath 
and  diligent  search,  two  material  questions  arise  upon  the  assign- 
ment of  errors : 

1.  Wheiher  ihe  presumption  of  revocation  by  the  testator 
hhnself  is  rebutted  by  the  evidence. 

2.  Whether  the  contents  can  be  proved  by  parol  evidence. 

There  is  ample  evidence  to  rebnt  the  presumption  of  a  rev- 
ocation by  the  testator.  Many  facts  contribute  to  this  resnlt, 
among  which  these  leading  circumstances  appear.  Isaac  P. 
Foster  was  never  withoot  a  will  for  the  last  fifteen  years  of  his 
life,  having  had  seven  written  under  the  supervision  of  counsel 
and  made  necessary  by  the  nature  and  amonnt  of  his  estate,  the 
number  of  his  children,  and  advancements  made  to  some,  and 
those  matters  yiere  often  dwelt  upon  by  himself.  He  himself 
Tegarded  hia  will  of  1875  as  existing  until  and  while  lying  on 
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his  death-bed,  when  too  feeble  to  destroj  it  withoat  asBiBtance. 
Up  to  this  time  he  made  efforte  to  procure  a  codicil  to  alter  the 
will  in  a  certain  aspect,  made  oecessarj  by  the  failure  in  the 
payment  of  interest  on  certain  bonds,  hut  being  prevented  by 
the  extremity  of  hia  last  illness,  died  under  the  belief  that  he 
had  arranged  with  his  executors  to  pay  these  legatees  money 
instead  of  the  bonds.  These  and  corroborating  circumstances 
show  that  the  testator  had  no  thought  of  a  revocation. 

That  the  presumption  of  a  personal  revocation  can  be  thus 
rebutted  is  shown  by  the  authorities  cited  by  the  appellees.  The 
presumption  of  revocation  arises  from  the  fact  that  the  will  was 
known  to  be  in  the  possession  of  the  testator  himself,  and  that 
it  cannot  be  found  after  his  death.  It  is,  therefore,  a  natural 
presumption  merely,  because  it  cannot  be  supp(»ed  the  testator 
would  part  with  it,  unless  he  intended  to  put  it  out  of  the  way, 
and  because  it  is  out  of  the  way  and  cannot  be  accounted  for, 
the  presimiption  that  he  intended  to  revoke  it  arises.  Like 
other  natural  presumptions  drawn  from  evidence,  and  not  de- 
clared dejure,  for  some  legal  end,  it  most  give  way  to  stronger 
evidence  of  the  continued  existence  of  the  will,  and  the  testa- 
tor's reliance  upon  it  as  the  disposition  he  had  made  of  his 
property. 

The  wUl,  then,  being  in  existence  at  the  death  of  the  testator, 
unrevoked  by  bim,  its  loss  or  accidental  destruction  differa  not 
from  the  loss  or  destruction  of  any  other  soleom  instrument, 
such  as  a  deed,  a  note  or  bond,  or  a  record.  The  contents, 
therefore,  may  be  proved  in  like  manner,  as  shown  by  the  au- 
thorities cited.  It  is  a  postulate  of  the  qnestion  that  the  testa- 
tor left  behind  him  at  death,  a  last  will  in  writing,  legally  exe- 
cuted and  published,  and  unrevoked  by  any  act  or  direction  of 
his.  That  the  law  will  not  tolerate  any  making  of  a  will  for 
him  by  other  means  than  his  own  act  in  writing,  duly  executed, 
is  clear.  But  such  a  vrill  having  a  legal  existence,  yet  acci- 
dentally lost  or  destroyed,  the  establishment  of  its  contents  is 
not  the  making  of  a  new  will,  but  a  restoration  merely  of  that 
which  the  testator  himself  made  and  left  behind  him  to  govern 
his  estate.  There  is  no  greater  sanctity,  in  this  respect,  than 
the  restoration  by  parol  evidence  of  other  instruments  equally 
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eolemn  and  having  an  equal  effect  in  the  diapoeition  of  prop- 
erty. The  hiw  sinaply  comes  in  aid  of  hia  own  legally  per- 
formed act,  to  prevent  his  intentions  from  being  frustrated  or 
defranded.  The  authorities  upon  the  republication  of  wills, 
made  before  the  passage  of  the  act  of  1833,  have  a  bearing,  and 
may  therefore  be  cited — some  not  appearing  in  the  paper 
books  :  Hofoari  v.  D<wis,  2  Binn.  406 ;  Jones  v.  MaHley,  2 
"Whart.  103,  citing  many  cases ;  Campbell  v.  Jamison,  8  !^t. 
498 ;  Jack  v.  Shoenberger,  10  Harris,  416 ;  Franam^s  WiU,  2 
Casey,  203.  We  cannot  perceive  that  the  learned  judge  erred 
in  miing  either  point. 

In  regard  to  the  right  to  an  issue  there  is  no  diScnlty. 
True,  the  right  to  a  jury  trial  is  given  in  the  4lBt  section  of  the 
act  of  16th  March,  1832,  relating  to  registers  and  registers' 
comiis,  whenever  a  dispute  npon  a  matter  of  fact  arises  before 
any  register's  oonrt ;  hot  the  reqaest  for  it  most  come  in  dne 
time.  Here  no  reqnest  was  made,  but  the  case  was  submitted 
to  the  judge  of  the  Orphans  Court,  was  fully  ai^ed,  and  the 
papers  were  in  his  possession  for  an  opinion  and  decree.  On 
application  for  a  re-argnment  be  permitted  it.  Bat  he  did  not 
reopen  the  case  for  all  purposes.  If,  under  the  pretext  for  a 
request  for  a  re-ai^;ument,  it  was  intended  to  cover  up  an  in- 
tention to  force  an  issue,  and  thus  delay  a  cause  already  fully 
snbmitted  to  a  competent  tribunal,  it  was  not  such  a  request  as 
the  court  was  bound  to  regard.  It  was  in  the  sound  discretion 
of  the  conrt  then  to  allow  an  issue  or  not.  There  was  no  abuse 
of  its  power  in  his  refusal. 

"We  discover  no  other  matter  worthy  of  serious  notice. 

The  decree  of  the  Orphans  Court  is  therefore  affirmed,  and 
the  appeal  of  the  appellants  dismissed  at  their  costs,  which  they 
are  ordered  to  pay. 


PresnmptloD  from  Proof  of  LoB8<— Proof  that  deceased  executed  a 
will  which  cannot  be  found  at  the  time  of  hie  death,  laieee  a  presumption 
(hat  It  was  revoked.  Evidence,  however,  will  be  received  to  rebut  this  pre- 
sumption, and  to  show  a  loss  or  spoliation  of  the  document. 

The  contents  of  the  Instrument  may  then  be  shown  by  parol  or  secondary 
evidence.    Dickey  v.  Malechi,  6  Mo.  192]  Bowen  v.  Idle;,  1  Edw.  Ch.  148; 


i  by  Google 


440  AMERICAN  PBOBATE  REP0ET8. 

Idley  V.  Boweo,  11  Wend.  237;  Fetberly  t.  Waggoner,  11  Wend.699;ETei1U 
T.  Ereritt,  41  Barb.  889 1  Jabnsan'a  Will,  40  Conn.  567;  Hinkler  t.  Minkler.  14 
Vtl2Bi  Dudley  V.  Wardner,  41  Vt.  59;  Beeves  v. Booth.  2  MU1b(S.  C),  884; 
Durant  t.  Asbmore,  2  Richard.  164;  Havard  t.  Davis,  3  Biuii.  406;  Jonea  t. 
Murpbr,  6  Wattsft  S.  270;  Kitchens t.  Eitchens,  89  Oa.  160;  Wisener t. Han- 
pin,  2  J.  Baxter,  842;  Brown  v.  Brown,  10  Yerger,  64;  Buchanan  t.  Matlock, 
8  Humph.  890 ;  Morris  t.  Swanej,  7  Heisk.  GOl ;  Wilmot  t.  Talbot,  8  Harris 
&  McH.  2;  Hall  t.  Gilbert,  81  Wis.  691;  Ford  t.  Teagle,  63  Ind.  61^ 
Bailey  t.  StUes,  1  Green  Ch.  281 ;  Clerk  v.  Wright.  8  Hck.  67. 

The  courts  scan  closely  the  evidence  produced,  and  it  is  atdd  that  the 
proof  of  the  lost  will  must  be  of  "  the  dearest  and  moot  stringent"  charac- 
ter. Davis  T.  Bigoumey,  6  Met  48B;  Newell  t.  Homer,  120  Mass.  377; 
Todd  T.  Wickliffe,  13  B.  Man.  289;  Newell  v.  Kewell,  9  S.  &  M.  56;  Vin- 
ing  T.  Hall,  40  Miss.  88. 

Proof  of  Exeentlon. — The  fact  that  a  will  is  lost  does  not  do  away  with 
proof  of  compliance  with  the  statutory  requisitsa  of  execution.  These  must 
be  proved,  as  If  tlie  will  were  in  existence.  Not  hy  the  same  description  ol 
evidence,  but  by  su£Qclent  proof  to  show  a  compliance  with  the  l^al  require- 
ments. Grant  v.  Grant,  1  Bondf.  Ch.  386;  Mercer  v.  Mackin,  14  Bush,  4S4; 
Chisholm  V.  Ben,  7  B.  Mon.  408. 

Even  if  the  entire  will  cannot  be  proved  so  as  to  entitle  it  to  admission  to 
probate,  If  its  execution  can  be  properly  proved,  and  it  Is  shown  to  have  con- 
tained a  clause  espressly  revoking  all  former  wills,  ft  Is  nevertheless  a  good 
revocation,  and  may  be  set  up  against  the  probate  of  an  earlier  will.  Wallis 
V.  Wallia,  114  Mass  SIO;  Havard  v.  Davis,  3  Binn.  406;  Day  v.  Day,  2  Oreen 
Ch.  649;  Tining  t.  HaU,  40  Miss.  83;  Legare  t.  Ashe,  1  Bay.  464 

Declarations  of  the  testator  made  at  or  near  the  time  of  his  death  are  ad- 
missible, to  show  whether  the  destruction  was  or  was  not  by  his  direction, 
Toundt  V.  Youndt,  8  Grant  Cas.  140;  Durant  v.  Ashmore,  3  Richard.  184; 
Mercer  v.  Mackin,  14  Bush,  4S4;  Steele  v.  Prioe,  B  B.  Mon.  68. 

But  there  must  be  some  evidence  flrst  of  the  existence  of  the  wilL  Sudi 
declarations  are  to  be  received  as  corroborative  evidence.  ClaAe  v.  Morton, 
G  Rawle,  23G;  Chlsbolm  v.  Ben,  7  B.  Mon.  40& 

Jari»dletioii  to  Establish  Lost  Wills.— The  general  rule  is  that  pro- 
bate courts  have  no  Inherent  powers  to  establish  lost  or  spoliated  wlUs.  Be- 
course  must  be  had  to  a  Court  of  Chancery  Jurisdiction.  Waggener  v.  Lyles, 
39  Ark.  47;  Bailey  v.  Stiles,  1  Green  Ch.  330;  Matter  of  OmpaoD,  66  How. 
Pr.  125. 

But  the  contrary  practice  obtains  In  Kentucky.  Campbell  v.  West,  8  B. 
Mon.  243;  Hunt  v.  HamUton,  9  Dana,  90. 

Several  States  have  passed  statutes  giving  surrogates  courts  the  same 
powers  in  this  respect  as  equity  courts  possess. 

Thus  New  York,  by  Laws  1870,  chap.  869,  g  8,  and  g  2621  of  the  Code 
of  Civil  Procedure 

Wisconsin,  by  g  8791  of  the  Revised  Statutes  of  1878. 

Kansas.  Dassler  Comp;  Laws  1879,  chap.  117,  §  46. 

California,  Code  of  Ovil  Procedure,  g  11888. 
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SUtates  B«rBl»tliiff  Proof  of  Lost  Wills.— There  are  also  aUtntor; 
pTOTisioDB  Id  some  States  regulating  the  probate  of  lost  or  destroyed  wlllg. 
The  NewYork  act  requires  proof  that  "  the  will ««  in  ezjeteoce  at  the  time 
of  the  testator's  death,  or  was  fraudulentlf  deatrojed  In  his  lifetime,  and  its 
provisions  must  be  clearly  and  distinctly  proved  ij  at  least  two  credible  wit- 
nesses, a  correct  copy  or  draft  being  equivalent  to  one  witness."  Code  of 
Civil  Procedure,  §  1800  ;  8  Bev.  Stat.  6th  ed.  g§  9S-100. 

Under  this  language,  proof  that  deceased  a  month  before  hU  death  said 
his  wiU  was  in  a  certain  desk  at  his  house,  where  he  lived  with  his  daugh- 
ter, whoee  interests  were  adverse  to  the  provisions  of  the  will,  and  that  it 
conld  not  be  found  on  a  search  made  three  days  after  his  death.  Is  not  suffi- 
cient evidence  of  its  existence  at  the  time  of  death.  Knapp  v.  En&pp,  6 
Beld.3T6. 

But  where  the  testator,  immediately  after  execution,  gave  the  will  to  a 
third  party  as  custodian,  who  testifled  that  be  locked  it  in  a  trunk,  and  he 
supposed  It  was  there  at  the  time  of  testator's  death,  but  it  could  not  be  found 
after  a  diligent  searcb,  tbe  evidence  Is  sufficient  SchnltZT.  Schultz,  86  N. 
T.BM. 

A  dmllar  distinction  is  taken  Id  Dawson  v.  Smith,  8  Hoost  880  ;  Hildreth 
V.  Schillenger,  S  Stockt.  Ch.  196. 

A  will  destroyed  in  consequence  of  a  belief  in  the  truth  of  a  false  and 
fnrodnlent  statement  mode  hy  the  teststor'a  son  may  be  proved  nnder  this 
act    Toorhees  v.  Yoorhees,  89  N.  Y.  488. 

But  a  will  cannot  be  said  to  be  established  by  two  witnesses  If  they  differ 
materially,  either  as  to  benefldaries  or  as  to  the  amount  of  bequests.  Sheri- 
dan v.  Houghton,  e  Ahb.  S.  C.  284. 

See  also  Uocer  v.  Mackin,  ante,  p.  899,  and  cases  cited. 


J.    C.    MOBELAND   VS.    MaTIHEW   BeADY   BT   AL. 
[8  Oregon.  80S.] 

HiSDESOBtFTIOK    OP    DEVISED     FBOFEBTT. — ^ADboaSIBILITT    Or 
XZTBAlTEOnS  FABOL  BVIDEMOS. 

Erron  in  the  description  of  the  legatee  or  snbject-nuitter  of  the  bequest  will  not 
avoid  the  gift,  provided  enoagh  remains  to  show  with  reasonable  certainty  the 
intent  of  the  teslatOT. 

Wliere  a  will  devised  to  Mugsret  lot  a  in  block  rS7,  and  to  Esdier  lot  i  in  block 
1B7,  and  it  appeared  that  the  testator  had  no  such  lots  as  i  and  3  ia  block  187, 
bat  did  ovn  lots  3  and  4  in  «aid  block :  fftU,  that  the  erroneoas  part  of  the 
dcKription  might  be  rejected  and  that  the  remainder  was  sufficient  to  identify 
the  property  with  reasonable  certainty. 
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Appeal  ^m  Mnltnomali  comity.  The  facts  are  stated  in 
the  opinion. 

Ddph,  BronavgJh,  Dolph  cfe  Simon,  for  appellant. 
WiUiam  Strong  c6  Sons,  for  reepondenta. 

By  the  Court,  Boise,  J.  This  appeal  is  taken  from  a  decree 
rendered  by  the  Circuit  Coort  for  the  comity  of  Mnltoomah,  in 
favor  of  the  respondent  and  against  the  appellants.  The  suit 
was  brooght  to  quiet  the  respondent's  possession  and  title  to  lot 
number  three  in  block  one  hundred  and  eighty-seven,  in  the 
city  of  Portland,  against  Matthew  Brady  and  Geo^e  Brady, 
who  fsaeb  by  his  guardian,  James  Wilson.  The  appeal  is 
taken  alone  by  Matthew  Brady.  The  parties  all  claim  to  de- 
rive title  from  one  Bernard  Brady,  late  of  Mnltnomah  comity, 
deceased. 

The  facts  established  by  the  evidence  are  as  follows : 

1.  That  Bernard  Brady  made  his  will  on  the  twenty-ninth 
day  of  October,  1862,  and  died  at  the  city  of  Portland,  Oregon, 
on  the  thirty-first  day  of  October,  1862.  It  was  admitted  to 
probate  in  the  Ooanty  Ooart  of  &e  comity  of  Mnltnomah,  on 
the  seventh  day  of  INovember,  1862,  and  his  estate  has  been 
duly  administered  upon. 

2.  The  fourth  clause  of  his  will  is,  so  far  as  is  material,  as 
follows :  "  As  also  a  certain  parcel  of  ground  or  lots  in  the  city 
of  Portland,  and  numbered  as  follows,  to  wit :  No.  block  187, 
one  hundred  and  eighty-seven,  lot  No.  (2)  two,  I  bequeath  to 
Margaret  McGill." 

3.  Sixth  clause  of  will:  "I  also  bequeath  to  my  sister  Esther 
Brady,  that  lot  or  parcel  of  ground,  in  the  city  of  Portland,  as 
here  described,  lot  No.  (1)  one,  in  block  (187)  one  hundred  and 
eighty-seven — otherwise  its  value." 

4.  Twelfth  clause  of  will:  ".The  remainder  of  my  estate 
and  efEects  I  bequeath  to  be  equally  divided  between  my  brother 
Matthew  Brady,  and  Mai^aret  McGill,  and  George  A.  Brady, 
orphan  child  of  John  Brady,  deceased." 

5.  That  Bernard  Brady  did  not,  at  the  time  he  made  hie  will 
or  died,  or  ever,  own,  or  claim  to  own,  or  have  any  interest  in, 
lots  1  and  2  in  block  187,  or  either  of  them,  but  did,  at  the  time 
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lie  joade  his  will,  and  when  he  died,  own  lots  3  and  4  in  the 
eame  hlock,  hy  an  equitable  title  derived  from  Jasper  "W.  John- 
son, onder  an  inetmment  in  writdng,  dated  October  4, 1862,  exe- 
CQted  and  ackbowledged  by  the  said  Johnson  and  his  wife,  and 
in  all  respects  a  perfect  deed,  except  that  no  eeals  were  affixed 
to  the  grantoTs'  signatnres. 

6.  That,  on  the  nineteenth  day  of  March,  1878— during  the 
pendency  of  this  snit — ^for  a  nominal  consideration,  and  on  por- 
poee  to  correct  the  allied  error  of  the  want  of  a  seal  in  the 
preceding  deed,  and  npon  the  representation  of  Matthew  Brady, 
this  defendant  and  appellant,  that  he,  the  said  Matthew  Brady, 
was  the  sole  heir  of  the  said  Bernard  Brady,  and  the  bona  fide 
owner  of  the  premisee,  the  said  Johnson  and  his  wife  duly  exe- 
cuted a  good  and  snfficient  confirmatory  deed  to  the  said  Matthew 
Brady  of  the  said  lote  S  and  4  in  said  hlock  187. 

7.  The  respondent  introduced  in  evidence  a  power  of  attor- 
ns, executed  in  Ireland  by  Esther  Brennan  and  her  husband, 
John  Brennan,  to  Margaret  McGill ;  and  a  deed  from  Esther 
Brennan  and  John  Brennan,  her  husband,  by  Mai^aret  McGill, 
attorney  in  fact  to  James  N.  Lyon,  and  a  chain  of  conveyances 
from  Lyon  to  respondent,  and  offered  in  evidence  a  certified 
copy  of  the  will  of  Bernard  Brady,  and  probate  thereof. 

One  of  the  witnesses  signs  by  making  his  mark.  The  sig- 
nature of  Bernard  Brady  and  the  attestation  of  the  witnesses 
are  as  follows :  His 

Witness  The  signature,  Bebbabd  >;  Beadt. 

Fatkick  Maoken.  Mark. 

The  above  instrument  of  tliree  pages  was  now  here  snb- 
Bcribed  by  Bernard  Brady  to  be  his  last  will  and  testament,  and 
he  then  acknowledged  to  each  of  ns  that  he  had  sabscribed  the 
same,  and  we,  at  his  request,  signed  oar  names  hereto  as  attest- 
ing witneasee.  Patbice  Beast, 

Besiding  at  Portland,  Or. 
His 
Danibx  X  MoGiLL, 
Mark. 
Besiding  at  Portland,  Or. 
Witness  to  this  will  and  testament  of  Bernard  Brady, 

PaTBICK   MAOKEir. 
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It  is  claimed  hj  the  appellant  that  the  vill  of  Beniard 
Brad  j  ui  void,  because  it  appears  that  he  dgned  it  bj  makiog 
hie  mark,  and  that  some  other  person  signed  his  name  to  the 
same  withont  stating  that  he  signed  the  testator's  name  at  his 
request,  and  as  a  witness,  ae  required  by  the  statute  of  Oregon. 
The  manner  in  which  the  will  was  signed  bj  the  testator,  and 
attested  by  the  subscribing  witnesses,  was  in  sahstantial  com- 
phance  with  the  requirements  of  the  statute  in  that  respect,  as 
was  held  by  this  court  in  Pool  t.  SuJ\tm^{3  Or.  438),  to  which 
we  refer  as  decisive  of  this  point. 

But  it  is  further  claimed,  that  the  devise  is  void  on  account 
of  a  false  description  of  the  lots  intended  to  be  devised,  and 
that  no  parol  evidence  is  admissible  in  aid  of  its  constmctioi). 
While  it  is  conceded  to  be  the  general  rule,  that  oral  evidence 
is  not  admissible  to  explain  or  vary  the  words  of  a  written  in- 
strument, there  are  so  many  exceptions  and  qualifieationB  of  the 
rale,  that  no  case  is  tried  where  the  force,  operation  and  con- 
struction of  a  -written  instrument  are  concerned,  that  oral  evi- 
dence is  not  received  in  aid  of  its  construction.  The  rule 
excluding  oral  proof  in  explanation  of  written  instruments, 
applies  to  the  language  of  the  inetnunent,  and  not  to  its  im- 
port or  construction.  1  Greenleaf  Ev.  sec.  377.  But  the 
written  instrument  "  may  be  read  in  the  light  of  surrounding 
circumstances,"  in  order  to  more  perfectly  understand  its  true 
meaning. 

It  is  veiy  common  "  to  receive  oral  proof  to  show  that  lan- 
guage was  used  in  a  peculiar  sense,  or  that  one  term  was  used 
for  another ;  or  that  an  essential  term,  to  make  the  definition 
perfect,  was  wholly  omitted  or  erroneously  stated.  These  cor- 
rections are  every  day  made  by  courts  in  fixing  the  construction 
of  wills  and  other  written  instruments,  by  aid  of  extraneous 
evidence  in  regard  to  the  state  and  condition  of  the  subject- 
matter  of  the  devise  or  of  the  devisee,  iu  regard  to  one  or  the 
other." 

Wills  are  frequently  made  daring  the  last  sickness  of  testa- 
tors, and  they  too  often  depend  wholly  upon  memory  for  de- 
scription of  their  lands,  and  in  consequence  they  are  liable  to 
great  indefiniteness  and  occasional  error.    And,  on  looking  into 
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the  many  cases  decided,  we  find  that  coorta  have  for  a  loag 
period  of  years  been  compelled  to  deal  with  these  descriptions 
in  a  very  lenient  manner,  in  order  to  reach  the  tme  intent  of 
the  testator,  "  where  that  seemed  practicable  by  the  act  of  oon- 
stmction,  and  by  the  admission  of  oral  evidence  to  remove 
latent  ambigoitieB." 

Mr.  Kedfield  eays :  "  One  mle  upon  the  subject  is  so  thor- 
oughly established  as  to  have  become  a  maxim  in  the  law, 
lalsa  demonttrcaio  non  nocei.  The  practical  meaning  of  which 
is,  that  however  many  errors  there  may  be  in  description,  either 
of  the  legatee  or  of  llie  subject-matter  of  the  devise,  it  will  not 
avoid  the  beqaest,  provided  eoongh  remains  to  show  with  rea- 
sonable certainty  what  was  intended."  Bedfield's  American 
Cases  npon  the  Law  of  Wills,  544 ;  Romam,  Catholic  Orphan 
Agylum  V.  JEmmotu,  3  Bradf .  Sur,  R,  144 ;  Jackson  v.  SiU,  11 
Johns.  201-218  ;  1  Kedfield  on  WillB,  580. 

Then  we  apprehend  there  can  be  no  qneetion  of  the  admis- 
sibility of  eztraneons  oral  evidence  to  show  the  state  and  extent 
of  the  testator's  property,  in  order  to  place  the  court  in  the 
same  position  the  testator  was  in  at  the  time  he  made  the  will 
in  qaeetioiL  This,  we  think,  is  Tinqaestionably  the  mle  estab- 
lished by  the  decided  cases.  This  being  done,  it  appears  that 
the  testator  had  no  soch  lots  as  those  described  as  lots  1  and  2 
ia  the  particular  block  named.  This  renders  it  certain  that  the 
lots  named  were  erroneous,  and  the  words  describing  them  can 
have  no  possible  operation,  and  mnst  be  rejected.  The  devise 
is  the  same  as  if  the  numbers  of  the  lots  had  not  been  men- 
tioned at  all,  or  had  been  named  and  the  numbers  left  blank. 
We  are,  then,  compelled  to  fall  back  upon  the  remaining  por- 
tion of  the  description,  to  wit:  "A  certain  parcel  of  ground  or 
lots  in  the  city  of  Portland  in  block  No.  187 ; "  also,  "  that  lot 
or  parcel  of  ground  in-the  city  of  Portland  la  block  187."  And 
by  thus  placing  ourselves  in  the  position  of  the  testator,  by  oral 
Evidence,  at  the  time  of  the  execution  of  his  will,  we  find  that 
there  were  two  lots  or  parcels  of  ground  in  the  city  of  Portland, 
and  in  block  187,  belonging  to  the  testator  at  that  time  and  also 
at  the  time  of  his  death.  This  renders  the  devise*  entirety  cer- 
.  tain,  from  the  language  of  the  will,  as  to  the  intention  of  the 
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testator.  The  deecription  would  hare  been  snfficieot  bj  merely 
naming  the  block  and  city  in  which  the  lots  or  land  lay,  withbnt 
specifying  the  number  of  them.  The  testator  conld  not  have 
intended  to  devise  lots  to  which  he  never  had  any  title,  but 
must  have  intended  to  deviae  those  which  did  belong  to  him. 
He  had  two  jnst  such  lots  or  pieces  of  land  as  be  names,  and 
every  way  described  as  these  are,  with  the  single  exception  of 
this  one  false  partictilar,  and  this  ie  the  very  kind  of  case  to 
which  the  m&s\m  faUa  demonatraiio  non  nocat  applies.  AU«n 
V.  Zi/ons,  2  Wash.  C.  C.  475 ;  Winckley  v.  Kaine,  33  N.  H.  288 ; 
Myers  v.  Rigga,  20  Mo.  239 ;  The  Domestic  and  Foreign  Mis- 
sionary Society^s  Ajypsal,  30  Penn.  St.  425 ;  Button  v.  The 
American  Tract  Society,  23  Vt.  336.  In  Winakley  v.  Kaine, 
supra,  the  devise  was  of  "  thirty-six  acres,  more  or  less,  of  lot 
thirty-seven  in  the  second  division  of  Barnstead,"  and  it  appear- 
ing that  there  was  no  snch  lot  in  that  division,  bat  that  the  tes- 
tator owned  land  in  lot  ninety-seven  in  that  division,  it  was 
held  to  pass  nnder  the  will.  In  Allen  v.  Lyons,  supra,  the 
devise  was  of  a  house  and  lot  in  Fourth  street,  Philadelphia. 
Bnt  it  appeared,  on  oral  proof  admitted  by  the  court,  that  the 
testator  had  no  snch  property  in  Fonrth  street,  bat  did  own  a 
bonse  and  lot  in  Third  street,  and  it  was  held  to  pass  under  the 
devise. 

While  it  is  admitted  that  the  comt  might  go  thos  f&r  in 
safety  nnder  the  anthorities,  it  la  claimed  that  the  devise  cannot 
be  sustained,  because  it  c&unot  be  ascertained  from  the  language 
of  the  will  which  lot  the  testator  intended  to  give  to  Esther  and 
which  to  Margaret.  To  this  we  answer  that  it  does  appear  that 
he  intended  to  ^ve  each  one  a  lot,  and  the  evidence  disclosing 
that  there  was  no  particular  difference  in  the  situation  and  rela> 
tive  value  of  the  lota,  it  may  be  presumed  that  they  took  them 
in  common ;  that  each  was  to  have  an  interest  in  both  lots.  And 
the  sisters  having  amicably  arranged  between  themselves  as  to 
which  lot  each  one  would  take,  we  are  imable  to  see  which  in- 
terest the  appellant  had  in  that  matter. 

But  it  is  further  claimed  that  respondent  has  failed  to  show 
title  to  any  interest  which  Esther  Brennan  might  have  had  in 
the  premises  described  in  the  complaint,  for  the  reason  that  she, 
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being  a  married  woman,  could  not  conrey  real  property  by  an 
attorney  in  fact.  It  appears  in  evidence  that  a  power  of  attor- 
ney was  executed  in  Ireland  by  Esther  Brennan  and  John  Bren- 
nan,  her  hosband,  to  Margaret  McGill,  fnlly  authorizing  her  in 
their  namea  to  convey  her  title  to  the  property  in  qneation.  Said 
power  of  attorney  being  duly  acknowledged  by  Esther  Brennan 
and  her  hnaband  before  an  ofScer  with  authority  to  take  such 
acknowledgments,  also  a  deed  from  Esther  Brennan  and  tTolin 
Brennan,  her  husband,  executed  in  their  names  by  the  said 
Margaret  McGill,  their  attorney  in  fact,  to  Jamea  X.  Lyons, 
which  deed  conBtitntee  a  link  in  the  chain  of  respondent's  title. 
The  qnestion  presented  is,  that  Esther  Brennan,  being  a  married 
woman,  conld  not  convey  her  interest  in  the  property  through 
an  attorney,  notwithstanding  her  husband  joined  with  her  in 
the  ezecntiyi  of  such  power,  Hiso.  Laws,  p.  516,  c.  6,  tit.  1, 
sec  2,  provides  that  "  a  husband  and  wife  may  by  their  joint 
deed  convey  the  real  estate  of  the  wife  in  like  manner  as  she 
might  do  by  her  separate  deed,  if  she  were  unmarried." 

The  California  statute  contains  a  section  like  this,  and  the 
courts  there  hold  that  a  married  woman  cannot  invest  another 
with  power  to  convey  any  interest  she  may  have  in  real  estate, 
in  the  absence  of  any  statute  to  that  effect.  Section  fifteen  of 
our  statute  provides  that,  "  when  any  married  woman,  not  re- 
siding in  this  State,  shall  join  with  her  husband  in  any  convey- 
ance of  real  estate  situated  within  this  State,  the  conveyance 
shall  have  the  same  effect  as  if  she  were  tale,  and  the  acknowl- 
edgment or  proof  of  the  execution  of  such  conveyance  by  her 
may  be  the  same  as  if  she  were  sole."  The  California  statute 
bad  no  such  section  as  this. 

Thus,  it  will  be  seen  that,  under  this  section,  Esther  Brennan 
and  her  husband,  residing  out  of  the  State,  could  have  joined 
in  the  execution  of  a  deed  to  the  property  in  question,  which 
would  have  been  sufficient  under  the  law  to  convey  any  right 
she  had  therein.  In  this  State  there  is  no  statute  prohibiting  a 
married  woman  with  investing  another  with  power  to  convey 
any  interest  she  may  have  in  real  estate ;  and  we  are  unable  to 
see  any  good  reason  why  the  section  above  referred  to  ehonld 
be  constmed  to  have  that  effect ;  and  especially  when  we  take 
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into  consideriitioD  th&t  the  tendency  of  modem  legiislation  and 
modem  decisione  is  to  remove  the  disabilitieB  impoeed  by  the 
common  law  upon  married  vomen. 

Entertaining  the  views  herein  expreased,  it  follows  that  the 
decree  of  the  court  below  should  be  affimied. 


On  the  admlflfiibiUtf  of  extraoeouB  evidence  to  identify  darised  estate,  see 
Stannard  t.  Bamum,  ajttt,  p.  160. 


Harris  I.  Carpknteb  vs.  Charles  E.  Cabpekteb. 

(IS  Rhode  iHluid,  M4.) 
LuBiLrrr  of  BxscinoBs  tob  aoehtb  axd  fob  bonds  btolem. 

A  testator  directed  his  otccutois  within  tvo  yean  after  his  death  to  invest  the 
sum  a{  $s,ooo"in  such  stocks  or  other  productive  property  as  they  may  deem 
advisable,  in  their  names  as  eiecntoTs,"  for  the  benefit  of  his  grandson,  the 
trust  fund  to  be  paid  over  to  the  grandson  when  twenty-five  yean  of  age. 

The  executors,  within  the  time  limited,  opened  an  account  in  their  books  in 
which  they  charged  themselves  as  trustees,  and  credited  the  grandson  with 
t5,ooo.  They  invested  this  sum  in  three  United  Slates  7-30  coupon  bonds, 
and  two  coupon  bonds  of  the  Slate  of  Rhode  Island.  These  bonds  they  put 
into  an  envelope,  labelled  "Investment  of  five  thousand  dollars  for"  (he 
grandson,  with  the  date  of  the  purchase,  put  this  envelope  into  a  tin  box,  and 
pnt  the  tin  box  into  the  vault  of  a  bank  in  Providence. 

J/tU,  that  by  these  acts  of  the  executors  the  trust  for  the  grandson  was  properly 
and  legally  constituted. 

The  bank  vault  was  robbed  and  the  bonds  lost  Subsequently  the  execulors,  by 
giving  indemnity,  obtained  through  an  agent,  whom  (hey  had  reason  to  believe 
honest,  the  issue  of  new  United  States  bonds  in  place  of  those  stolen.  The 
Oigent  appropriated  the  bonds,  and  bat  a  portion  of  their  value  could  be  re- 

ffeli/,  that  the  execetors  or  trustees  were  not  liable  for  the  lost  caused  either  by 
the  robbery  of  the  vault  or  by  the  theft  of  the  agent. 
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Bill  m  bquttt  for  an  acconat  and  to  obtain  payment  of  a 
tnut  fund.  The  facts  involved  are  stated  in  the  opinion  of 
theconrt. 

Sdicin  Metealf,  for  the  complainant. 

ColioeU  <&  Colt,  for  the  respondent. 

Ddsfbb,  G.  J.  This  is  a  suit  in  equity  brought  bj  Harris 
I.  Carpenter,  aa  legatee  or  oea^i  que  trust  ander  the  will  of 
his  grandfatiier,  the  late  Earl  Carpenter,  against  Charles  E. 
Carpenter,  snrviving  executor  of  the  will,  for  an  accoimt  The 
clause  of  the  wilt  under  which  the  complainant  makes  his 
claim,  directs  the  executors,  within  two  years  after  the  death 
of  the  testator,  to  invest  the  sum  of  $5,000  "  in  such  stocks  or 
other  productive  property  as  they  may  deem  advisable,  in  their 
namee  as  executors,"  and  in  the  same  manner  to  invest  the  in- 
come and  profits,  not  required  for  the  maintenance  and  educa- 
tion of  the  complainant,  and  the  fund  so  created  to  pay  over  to 
the  complainant  on  his  attaining  the  age  of  twenty-five  years. 
The  will  named  the  defendant  and  one  David  C.  Anthony, 
executors.  The  testator  died  February  10,  1863.  His  will 
was  admitted  to  probate,  and  the  defendant  and  Anthony  ac- 
cepted the  appointment  as  executors  and  qualified.  The  com- 
plainant attained  the  age  of  twenty-five  years  November  6, 
1878.  The  bill  alleges  that  the  defendant  refuses  to  account  or 
to  pay  over  the  fund  unless  the  complainant  will  accept  in  full 
satisfaction  of  his  clum  the  sum  of  about  $3,000  deposited  in 
a  savings  bank,  which  he  declines  to  do.  The  bill  also  alleges 
that  the  defendant  pretends  that  he  invested  $5,000  as  directed 
by  the  will  in  bonds  which  were  stolen,  and  that  he  now  has 
what  he  recovered,  on  deposit  in  said  savings  bank,  and  that  he 
is  only  accountable  for  said  deposit ;  whereas  the  bill  allies 
that  the  investment  was  not  made  in  the  names  of  the  execu- 
tors and  did.not  constitute  a  trust  fund  under  the  will.  The 
bill  prays  that  the  defendant  may  account  for  all  moneys  held 
in  trust  for  the  complainant,  pursuant  to  the  will,  and  for  an 
account  thereof,  and  that  the  defendant  may  be  decreed  to  pay 
Tou  L— 89 
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the  complainant  said  sum  of  $5,000  and  Bach  income  as  onght 
to  have  been  received  had  the  same  been  dnlj  invested,  and  alt 
soms  which  may  be  found  to  be  jnstly  due  to  him. 

The  facte  in  regard  to  said  snm  of  $5,000  are  these. 
Within  two  years  after  the  testator's  death,  to  wit,  January  23, 
1865,  the  defendant  and  David  C.  Anthony  opened  an  accoont 
on  their  book  with  the  complainant,  in  which  they  charged 
themselves  as  tmstees  nnder  the  will,  to  his  credit  with  $5,000, 
which  on  the  same  day  appears  by  the  accoont  to  have  been  in- 
vested by  them  in  three  one  thousand  dollar  United  States 
coupon  bonds,  bearing  interest  at  the  rate  of  7yV  P^r  cent., 
being  numbered  41181,  41587,  41588,  and  two  one  thousand 
dollar  coupon  bonds  of  the  State  of  Khode  Island,  bearing  sis 
per  cent,  interest  and  being  numbered  692  and  734.  Having 
purchased  these  bonds  for  the  tmst,  the  executors  sealed  them 
up  in  an  envelope  superscribed :  "Investment  of  five  thousand 
dollars  for  Harris  Irving  Carpenter,  January  twenty-third, 
1865,"  and  locked  them  so  sealed,  in  a  tin  box,  which  they  de- 
posited in  the  vault  of  the  Traders'  Bank  in  thtf  city  of  Prov- 
idence. Between  Saturday,  February  11,  and  Monday,  Febru- 
ary 13, 1865,  the  vault  of  this  bank  was  entered  by  burglars 
and  robbed  of  a  large  amount  of  property,  among  which  were 
the  bonds  aforesaid.  Efforts  were  made  to  recover  the  bonds, 
but  without  success.  Eleven  months  after  the  robbeiy,  no  clue 
having  been  obtained,  the  executors  closed  the  account  on  their 
book.  Subsequently  the  executors,  by  giving  heavy  indemnity 
bonds,  procured  an  issue  of  other  United  States  bonds  in  place 
of  the  United  States  bonds  which  had  been  stolen ;  but-  unfor- 
tunately the  agent  whom  they  employed  in  procuring  them, 
and  whom  they  believed  to  be  trustworthy,  he  being  an  em- 
ployee in  the  United  States  Treasury  Department,  was  dishon- 
est and  converted  them  to  his  own  use,  and  they  were  able 
to  recover  of  him  only  a  portion  of  the  proceeds,  being  the 
moneys  which,  with  the  interest  accruing,  constituts  the  de- 
posit in  the  savings  bank. 

The  complainant  contends  that  the  trust  was  never  duly 
constituted,  and  that  he  is  therefore  entitled  to  $5,000,  with  in- 
terest, or  such  profit  as  it  wonld  have  earned  if  duly  invested. 
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He  contendB  that  the  trost  was  not  constituted  becanee  th& 
execatora  did  not  mveet  the  money  "  in  their  names,"  as  direct- 
ed bj  the  will.  He  a^^es  that  tiiey  should  have  booght  bank, 
or  railroad  Btocks,  or  other  corporate  Btocks  or  property  which 
is  conveyed  by  written  transfer,  and  should  have  had  it  trans- 
ferred by  such  traiiBfer  into  their  names  ;  or,  if  they  bought 
State  or  United  States  bonds,  that  they  should  have  had  them 
registered  in  their  names,  and  that  if  they  had  done  so  the  loss 
wonld  not  have  occurred.  We  suppose  there  can  be  no  doubt 
if  they  had  done  so  they  would  have  done  right.  But  the 
question  is,  did  they,  in  doing  as  they  did,  do  wrong  ?  Re- 
garding the  question  as  a  question  of  due  care,  we  cannot, 
say  that  they  were  so  careless  that  they  ought  to  make  good 
the  loss,  especially  when  we  consider  that  the  loss  occurred  in 
1865,  before  the  practice  of  inTesting  in  registered  bonds  had 
begun  to  be  Bs  common  as  it  is  now.  Moreover,  the  will  itself 
authorizes  the  executors  to  invest  in  such  stocks  or  other  pro- 
ductive property  as  they  may  deem  advisable.  In  the  view  of 
the  court,  the  real  question,  and  it  is  the  question  which  has 
been  mainly  argued  fov  the  complainant,  is,  Did  the  executors 
invest  "  in  their  names  "  as  directed  by  the  will  ?  What  do 
the  words  "  in  their  names  "  mean,  as  used  in  the  will  ?  Is  it. 
true,  as  the  complainant  contends,  that,  to  invest  in  his  own 
name,  a  man  must  take  by  written  transfer  or  record !  We 
think  this  is  to  give  the  phrase  too  literal  a  rendering.  "  N^ame  '* 
is  a  word  of  varioos  meaning.  A  man's  name  is  the  synonym 
of  his  power  and  personality.  It  is  often  put  metaphorically 
for  theman  himself.  Thus  a  man  is  said  to  bring  honor  or 
dishonor  on  his  name  when  he  performs  a  strikingly  good  or 
bad  action.  An  agent  is  said  to  buy  in  the  name  of  his  princi- 
pal when  he  buys  for  him,  declaring  his  agency,  whether  he 
buys  with  or  witiiout  a  written  transfer.  A  merchant  is  said 
to  do  business  in  his  own  name  when  he  buys  and  sells  avow- 
edly for  himself.  A  man  is  said  to  hold  his  property  in  his 
own  name  when  he  holds  it  manifestly  as  his  own,  though  he 
may  have  no  written  insignia  of  ownership,  as  a  farmer  holds 
the  cattle  of  his  own  raising,  or  the  farm  which  he  inherited 
from  his  ancestors.     And  so  we  think  a  man  invests  in  his  own 
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name  when  be  iuvesta  openly  for  hitneelf ,  though  he  only  re> 
ceives  the  iuTeBttnent  by  tnannal  delivery ;  we  thick  this  is  the 
meaning  of  the  wilL  The  testator  intended  to  have  $5,000  in- 
vested by  the  execntors  in  property  which  they  were  to  hold, 
distinguished  from  the  aeeete,  as  a  tmst  for  the  complainant. 
'  The  executors,  therefore,  invested  the  $5,000  "  in  their  names  " 
when  they  bought  the  bonds  and  designated  them  for  the  trust 
in  an  account  which  they  opened  in  their  names  as  tmstees  for 
the  complainant. 

To  see  a  thing  as  it  is,  we  must  sometimes  look  at  it  from 
different  points  of  view.  Let  us  suppose  the  bonds  had  never 
been  lost,  and  that  the  investment  continued  to  be  made  in 
them  and  other  such  bonds,  and  proved  to  be  highly  profitable. 
Could  the  executors  in  that  event  have  supported  a  claim  that 
the  $5,000  had  not  been  invested  "  in  their  names,"  and  that 
they  were  therefore  only  accountable  for  it  with  interest  at  six 
per  cent.  1  Or  again,  sappose  the  complainant  had  died  before 
attaining  the  age  of  twenty-five  years,  bequeathing  to  his 
mother  whatever  the  executors  had  invested  in  "  their  names  " 
for  him  onder  the  will  of  his  grandfather.  Can  there  be  any 
q^nestioQ  ihat  snch  a  bequest  would  have  carried  the  bonds  if 
not  lost  1  In  both  cases  we  think  it  would  be  decided  without 
heratation  that  the  executors  had  duly  established  the  trust  by 
investing  the  $5,000  in  their  _  names.  And  in  the  case  at 
bar,  we  also  think  the  trust  must  be  held  to  have  been  estab- 
lished in  the  same  manner. 

The  complainant  contends  that  if  the  trust  was  constituted, 
the  defendant  is  nevertheless  liable  for  his  subsequent  misman- 
agement of  it.  He  contends  that  the  trustees  did  not  use  due 
care  in  making  the  deposit ;  that  they  ought  to  have  adopted 
some  means  of  identifying  the  bonds  and  rendering  them 
valueless  to  the  thief,  and  that  they  were  acting  beyond  the 
scope  of  their  power  when  they  authorized  an  agent  to  receive 
the  new  bonds  in  a  form  that  permitted  and  invited  a  second 
theft.  He  contends  that  for  these  reasons  the  loss  ought  to  be 
made  good  by  the  defendant.  "We  think,  however,  that  the  trus- 
tees used  as  much  care  as  prudent  men  ordinarily  use  in  their 
own  concerns,  and  that  is  all  that  was  required  of  them.    It  is 
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easy  for  the  compIaiDant  to  be  wiser  than  the  tmstees  after  the 
event ;  but  it  is.  donbtfol  if,  before  it,  he  would  have  been 
either  wiser  or  more  careful.  "  In  regard  to  the  preservation 
and  care  of  trost  property,"  sayB  Stoiy  in  his  Commentaries  on 
Equity  Jorispradence,  "  it  has  been  said,  that  a  tmstee  is  to 
'  teep  it  as  he  keeps  his  own.  And  therefore  if  he  is  robbed  of 
money  belonging  to  hie  cestui  gxie  trust,  without  his  ovm  de- 
fault or  negligence,  he  will  not  be  chargeable.  *  *  *  The 
mle  in  all  cases  of  this  sort  is,  that  when  a  trustee  acts  by 
other  hands,  either  from  necessity  or  conformably  to  the  com- 
mon UBage  of  mankind,  he  is  not  to  be  made  answerable  for 
losses.  2  Story  Eq.  Juris.  §  1269;  Perry  on  Trusts,  §§  404, 
441 ;  Lewin  on  TruBts,  224,  260,  6th  ed.  London  ;  Litchfield^. 
White,  7  N.  T.  438. 

The  complainant  also  contends  that  investment  in  a  savings 
bank  was  not  authorized  by  the  wiU.  We  are,  however,  of  the 
opinion  that  a  deposit  in  a  dividend  paying  savings  bank  may 
be  regarded  afl  "  productive  property," 

A  decree  may  be  entered  referring  the  cause  to  a  master  to 
take  the  accoimt,  the  trust  to  be  treated  as  duly  established. 
Other  matters  in  regard  to  the  management  of  the  trust  which 
have  been  alluded  to  will  come  up  more  properly  in  taking  the 
account  or  on  the  master's  report. 

Decree  accordingly. 


Angus  MoFadgen  vs.  John  T.  Council,  Executok. 

[81  North  CaroUM.  1»6.] 

ReUOVAL  of  EXECDTOB. — ^RsQUIBIMa  BXECHTOB  TO  FILE  BOKS. 

A  court  of  probate  is  not  authorized  to  remove  an  executoi  for  a  slight  departare 
from  duty  merely,  but  only  for  some  devastavit  or  other  dishonest,  corrupt  or 
impropcF  neglect  and  mal-adroinistntion  of  the  estate;  and  in  passing  on  (h« 
objection  wgtA,  the  executor  should  not  be  held  to  any  greater  diligence  and 
care,  or  foresight  and  caution,  than  is  usual  among  ordinarily  prudent  men  in 
the  conduct  of  their  bu^ness. 
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Proof  Ihat  the  executorwu  insolvent  and  bankrupt,  to  the  testator's  knoirledge, 
when  appointed  and  at  tlie  time  of  seeking  his  removal ;  that  he  had  paid  the 
debts  of  the  estate  except  one  due  plaintiff,  to  which  'he  alleged  a  counter- 
claim; that  he  had  received  and  used  testator's  persooal  estate,  but  his  wife 
was  sole  legatee ;  that  he  had  borrowed  money  from  her,  used  it  to  pay  estate 
debts,  and  repaid  it  onl  of  the  estate;  and  that  he  had  not  made  an  annual 
statement— do  not  warrant  a  removal  of  the  executor,  but  he  should  be  required 
to  execute  a  proper  bond. 

Petition  for  tbe  removal  of  an  executor  heard  on  appeal  at 
chambers,  in  Fayetteville,  on  the  23d  of  April,  1879,  before 
McKoT,  J. 

Tbe  petition  was  filed  before  tbe  probate  judge  of  Bladen 
county,  who,  upon  the  facts  set  out  in  the  opinion  of  this  court, 
ordered  the  removal  of  the  defendant  from  bis  office  aa  executor, 
and,  on  appeal  to  the  judge  of  tbe  district,  the  judgment  was 
affirmed,  and  the  defendant  appealed  to  this  court. 

McRae  db  Broadfoot,  for  plaintiff. 
Thomas  S.  Sutton,  for  defendant. 

Dn^LABD,  J.  Tbe  plaintiff,  a  judgment  creditor  of  the  estate 
of  Charles  Calvin,  in  a  debt  to  which  the  defendant  is  principal, 
and  tbe  testator  the  surety,  instituted  this  proceeding  before  tbe 
clerk  BB  judge  of  probate,  for  the  removal  of  tbe  defendant  as 
executor,  and  the  appointment  of  an  administrator  de  Ionia  non 
with  tbe  will  annexed. 

Upon  tbe  averments  on  each  side,  for  and  against  the  re- 
moval, supported  by  the  affidavits  of  the  parties  and  other  evi- 
dence sent  up  with  tbe  transcript,  the  probate  judge  found  some 
of  tbe  facts  as  tbe  basis  of  bis  decree,  while  other  facts  material 
to  the  proceeding  before  him,  and  to  a  proper  decision  of  tbe 
matter,  were  altogether  overlooked ;  and  tbe  case  coming,  by 
appeal,  to  the  Superior  Court,  and  thence  to  this  court,  it  remains 
for  us'  to  determine,  as  a  matter  of  law,  whether,  on  tbe  evidence 
and  tbe  facts  found  by  the  probate  judge,  the  defendant  should 
or  should  not  have  been  removed,  and  an  administrator  de  ionig 
non  appointed  in  bis  place. 

An  executor  derives  bis  authority  not  from  the  law,  but 
from  the  appointment  of  the  will,  and  having  qualified  and 
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taken  on  himBelf  the  position  of  ezecator,  it  ia  bis  duty  to  cany 
ont  the  will  honestly,  and  to  keep  an  accurate  accoout  of  his  re- 
ceipts and  payments  in  the  discharge  of  hia  duty,  and  to  make 
inventoiy  and  reports  of  the  condition  of  the  estate  as  directed 
by  law ;  and  on  failure  to  report  as  required,  it  is  the  dnty  of 
the  clerk  to  cite  bim  to  comply,  and,  if  he  refuse  or  fail  to  ex- 
hibit a  eatief actoiy  account,  he  may  remove  bim  from  office. 
C.  C.  P.  §§  478,  479. 

It  is  also  expected  from  every  execator  to  be  diligent  in  the 
performance  of  bis  tmst,  and,  as  soon  as  reasonably  may  be,  to 
get  in  the  assets  and  to  devote  the  same  to  the  payment  of  the 
-creditors ;  md  in  a  case  of  neglect  or  undue  delay,  or  in  a  case 
of  a  deoastavii  and  mismanagement  from  dishonest  or  improper 
motives,  any  creditor  may,  besides  a  petition  for  bis  removal, 
sue  before  the  clerk  for  a  settlement  of  account  and  the  appli- 
cation of  the  assets  in  full  or  ratably  on  all  the  debts,  with  power 
in  the  proceeding  to  have  injunction  or  a  receiver  appointed  for 
the  safety  of  the  fand  as  the  emergency  may  require.  Bat.  Bev. 
ch.  45,  §  73. 

The  last  course  would  seem  to  have  been  the  better  course 
for  the  plaintiff,  if  he  desired  an  account  and  payment  of  his 
debt,'  as  he  could  have  made  his  remedy  efiectual  in  half  the 
time  already  consumed  on  bis  motion  for  removal.  But  he  had 
the  right  to  petition  for  removal,  and  having  selected  that  pro- 
ceeding, the  Court  of  Probate  was  not  authorized,  in  the  proper 
Administration  of  the  law,  to  remove  the  executor  for  a  slight 
departure  from  duty  merely,  but  only  for  some  devastavit,  or 
other  dishonest,  cormpt  or  improper  neglect  and  mal-adminis- 
tration  of  the  estate.  And  in  passing  on  the  objection  urged, 
the  ezecntor  should  not  be  held  to  any  greater  diligence  and 
care,  or  foresight  and  caution,  than  is  usual  among  ordinarily 
pmdrait  men  in  the  conduct  of  their  own  business.  Atkinson 
V.  Whitehead,  66  N.  C.  2&6.  Wbat  would  not  be  sufficient  to 
induce  a  chancellor  to  remove  a  trustee  or  appoint  a  receiver 
to  take  the  funds  out  of  his  hands,  ought  not  to  authorize  the 
clerk  to  remove  an  executor  and  appoint  an  administrator  de 
h&nisnon. 

Apply  these  principles  to  the  facts  of  this  case,  as  the  evi- 
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dence  accompanyiog  the  transcript  sliowe  them  to  be,  and  let 
OB  eee  how  it  would  be. 

1.  The  application  for  lemoTal  was  based  in  part  on  the 
insolvency  and  bankruptcy  of  the  defendant  and  the  ueign- 
ment  to  him  of  his  homestead  and  personal  property  exemp- 
tion. The  answer  ifi,  that  the  alleged  insolvency  and  bank- 
ruptcy  existed  before  the  will  was  made,  and  was  well  known 
to  the  testator,  who  lived  the  last  twelve  years  of  his  life,  and 
tip  to  his  death,  in  the  family ;  and  it  is  apparent,  from  the 
evidence,  tiiat  snch  insolvency  had  no  effect,  as  every  debt  has  * 
been  paid,  except  the  plaintiff's,  and  that  would  have  been 

for  the  fact  that  defendant  had  a  personal  debt  dne  bim 
from  the  plaintiff,  equal  to  and  lai^r  than  the  plaintiff's 
judgment,  and  he  expected  to  recover  it  and  use  it  by  way  of 
set-off. 

2.  It  is  ut^ed  that  he  be  removed  beoanae  be  received  the 
personal  estate  of  the  value  of  several  thousand  dollars,  and  he 
did  not  sell  the  same,  but  kept  and  used  it.  The  answer  is, 
that  his  wife  was  sole  legatee  and  devisee  of  the  whole  prop- 
erty, after  payment  of  the  debts,  and  that  the  entire  personal 
estate  was  not  sofficient  to  pay  the  debt  of  the  plaintiff,  after 
paying  the  other  debts  of  the  testator,  every  one  of  which  he 
had  paid,  relying  on  his  ability  to  pay  plaintiff's  debt,  as  it 
was  his  own  personal  debt,  in  the  rocoivery  he  expected  to 
make  in  his  two  pending  suits  against  the  plaintiff  who 
bound  himself  not  to  press  his  judgment  until  said  snits  were 
tried. 

3.  As  to  the  |1,000  paid  to  his  wife  and  charged  ae  a  mis- 
application of  the  trust  fund.  The  answer  is,  that  he  iKurowed 
that  sum  from  her,  and  used  it  by  way  of  compromise  of  two 
actions  in  which  the  estat*  was  interested,  and  thereby  effected 
a  saving  to  the  estate  of  $5,000,  and  the  money  complained  of 
was  but  a  repayment  of  the  money  borrowed  and  used  for  the 
benefit  of  the  estate. 

Defendant  admits  that  he  did  not  make  any  annual  statement 
of  the  condition  of  the  estate,  for  the  reason  that  he  has  not  been 
required  to  do  so,  but,  on  the  plaintiff's  motion,  he  said  he  had 
always  held  himself  ready  to  account. 
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Defendant  denies  that  the  estate  has  been  wasted  or  con- 
verted to  his  own  nse,  but  that  the  value  of  the  same  has  been 
lai^ly  incTBased,  and  he  avers  that  if  plaintiff  is  not  paid  in  the 
way  of  a  set-off  of  the  recoveiy  he  expects  to  make  against  him, 
his  jndgment  already  secnre  as  operating  as  a  lien  on  the  real 
estate,  has  been  made  donbly  secnre  hj  the  enhancement  of  the 
valne  of  the  land  hj  the  labor  and  expenditures  of  the  defend- 
ant, which  the  neighbors  estimate  at  $10,000.  Defendant  says 
the  plaintiff's  debt  would  have  been  paid,  except  that  it  was 
'  his  own  debt,  and  he  had  a  much  larger  debt  justly  due  him 
on  the  plaintiff,  for  the  collection  of  which  Jie  had  two  suits 
pending,  and  that  he  had  an  arrangement  with  the  plaintiff 
not  to  press  his  judgment  nntil  the  defendant's  suits  could  be 
tried. 

Upon  a  full  survey  of  all  things  alleged  and  proved  in  the 
proceeding,  this  court  fails  to  detect  any  want  of  good  faith  in 
the  executor,  in  any  of  the  particulars  nrged  as  grounds  of  re- 
moval. The  wife  of  defendant  being  sole  legatee  of  the  whole 
estate,  and  every  debt  paid  except  the  pluntiff's  judgment, 
against  which  defendant  claimed  to  be  entitled  to  use  as  a  set- 
off a  hu^r  sum  due  from  the  plaintiff,  and  an  agreement  being 
made  not  to  ui^  payment  until  defendant's  suits  were  tried,  it 
was  very  natnral  the  defendant  should  have  kept  and  used  on 
his  wife's  lands  ^e  mules  and  other  personalty  belonging  to  the 
estate,  and  is  precisely  as  any  one  would  have  done  under  the 
same  circnmetances. 

All  the  debts  being  paid  except  the  plaintiff's,  why  should 
defendant  sell  the  personalty  and  suffer  a  loss  on  it,  when  he 
had  a  larger  debt  due  him  on  plaintiff  then  in  course  of  collec- 
tion, in  which  he  expected  to  make  a  recovery  large  enough  to 
pay  it  off,  and  when  the  existence  of  that  debt  was  bo  far  rec4^- 
nized  by  plaintiff  as  to  induce  him  to  agree  not  to  press  payment 
until  defendant's  suits  against  him  were  ended. 

The  failure  to  sell  personal  property,  in  law  the  primary 
fond  to  pay  debts,  is  certainly  a  neglect  of  duty,  and  the  use  of 
it  by  the  executor  in  his  own  business  is  mala  fide,  uid  fur- 
nishes ordinarily  good  ground  for  the  appointment  of  a  receiver 
in  a  court  of  etjnity.     Bnt  in  view  of  the  fact  that  eveiy  debt 
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against  the  estate  is  paid  except  the  plaintifPs,  and  a  reason- 
ahle  prohahility  of  its  payment  existing  by  way  of  a  setoff  of 
his  debt  to  the  defendant,  and  if  not  bo  paid,  the  same  being 
a  hen  on  the  hind  of  the  testator,  it  seems  to  ns  that  the  de- 
fendant's case  is  an  exceptional  one,  and  he  ought  not  to  be 
removed. 

No  creditor,  as  it  appears,  can  be  hurt  by  a  continuance  of 
the  defendant  in  office,  except  the  plaintiS  on  a  remote  possi- 
bility ;  and  agwnst  that  contingency  proTision  might  be  made 
by  reqniring  bond  and  surety  in  sufficient  penalty  to  insore  full 
accountabihty,  if  the  clerk,  in  his  discretion,  shall  deem  it  neces- 
sary or  proper.    Samea  t.  Br&um^  79  N.  C.  401. 

The  judgment  of  the  Superior  Court  is  reversed,  with 
direction  that  the  probate  judge  require  the  defendant  to  exe- 
«ate  bond  with  sufficient  sureties,  in  adequate  p^ialty,  condi- 
tioned for  the  proper  administration  of  the  estate  of  Chas. 
Calvin,  or  on  default  to  give  such  bond,  that  he  revoke  the 
letters  testamentary,  and  appoint  an  administrator  cmn  testa- 


Error,     Beversed. 

tte,  p.  883,  and  cases 


Laura  T.  Bunnell  v8.  Louisa  Post. 

[26  UinnoaoU,  3T«.} 

Patment  of  debts  by  bzbodtbiz  without  allowasoe  bt 
coumissionebs. 

Where  commissioners  xre  appointed  to  receive,  examine  and  Bdjust  bII  cUims 
against  a  testator's  estate,  and  pn>ceed  duly  and  regularly,  an  executrix  nho 
pays,  out  of  funds  not  belonging  to  tlie  estate,  claims  which  ue  valid  against 
the  same,  and  which  are  properly  allowable  by  the  commissionen,  but  which 
have  never  been  presented  to  them  or  allowed  by  them,  is  not  entitled  to  have 
such  payments  allowed  to  her  on  the  settlement  of  her  account  as  eiecnlrix. 
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Rdbbell  Post  died  in  Angost,  1872,  leaving  a  will  appoint- 
ing his  widow  and  daughter  his  executressee  and  residuarj  lega- 
tees. 

On  September  19,  1872,  letters  testamentary  issued,  and  an 
order  was  made  appointing  conuniaeioners  to  examine  claims 
and  limiting  to  six  months  the  time  for  their  presentation. 
On  March  29,  1873,  the  commissioners  filed  their  report  allow- 
ing claims  in  the  sum  of  |2,803  87. 

Meanwhile  the  execntrix,  Lanra  T.  Bunnell,  with  the 
knowledge  and  consent  of  her  co-executrix,  paid  with  her  own 
funds  claims  against  deceased  in  the  sum  of  |5,000  which 
were  valid  and  BubsiBting,  but  had  never  been  presented  to  the 
conunisaioners. 

On  April  26,  1876,  Mrs.  Bunnell  petitioned  the  Probate 
Court  for  oommiseioners  to  audit  the  claims  so  paid  hy  her. 
On  June  6, 1876,  an  order  was  entered  denying  ^Jiis  applicar 
tion.  On  July  25,  1876,  she  presented  her  account,  as  exec- 
utrix, to  the  Probate  Court,  including,  as  charges  against  the 
estate,  the  claims  paid  by  her.  Her  oo-executrix  and  the  lega- 
tees objected  to  allowing  such  payments,  and  they  were  stricken 
out  Mrs.  Bunnell  appealed  to  the  District  Ooort  for  Itamsay 
county,  where  judgment  was  entered,  affirming  the  order  of 
the  Probate  Court,  and  thence  she  took  the  present  appeal. 

If  the  claims  paid  by  Mrs.  Bunnell  were  allowed,  the  estate, 
which  consisted  entirely  of  real  estate,  would  not  be  snfficient 
to  pay  debts  and  legacies. 

Davis,  O'Brien  db  Wilatm,  for  appellant. 

Jamea  B.  Beats,  for  respondent. 

Berbt,  J.  The  appellant,  Bunnell,  is  an  execntrix  of  the 
last  will  of  Kussell  Post.  Conunisnonere  were  dnly  appointed 
to  receive,  examine  and  adjust  all  claims  against  the  testator's 
estate.  Proceeding  duly  and  regularly  in  all  respects,  they 
completed  and  filed  their  report.  The  appellant,  while  exec- 
ntrix, paid,  ont  of  fnnds  not  belonging  to  the  estate,  claims 
against  the  same,  to  the  amount  of  $5,000.    These  claims  were 
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valid  against  the  estate,  and  would  have  been  properly  allow- 
able by  the  conuniseionere  bad  they  been  presented.  They 
never  were  presented,  and  of  cooTBe  were  nerer  allowed.  The 
appellant  asks  that  her  payments  of  the  dums  mentioned  may 
be  allowed  to  her  in  the  settlement  of  her  account  as  ezec- 
ntrix. 

The  general  rule  prescribed  by  statute  is  that  all  claims 
against  the  estate  of  a  deceased  person  must  be  presented  to 
commiasionere ;  otherwise  they  are  barred.  Gen.  St.  c.  63, 
§  14 ;  Commercial  Bank  of  Kentucky  y.  Slater,  21  Minn.  173. 
To  this  role  some  exceptions  are  made  by  statate,  bnt  none  of 
the  exceptions  apply  to  this  case.  If  an  executor  pays  claims 
against  the  estate  of  bis  testator,  such  as  are  required  to  be 
submitted  to  commissioners,  there  is  certainly  no  reason  why 
he  shoald  stand  in  any  better  position,  as  respects  such  claims, 
than  the  creditors  to  whom  he  paid  them  would  have  stood,  if 
he  had  not  paid  them.  Before  they  can  be  allowed  against  the 
estate,  either  upon  the  settlement  of  the  executor's  account  at 
otherwise,  they  most  iiave  been  presented  to,  and  allowed  by, 
commissioners ;  or,  if  disallowed  by  them,  they  must  have  been 
allowed  upon  the  appeal  provided  by  law.  To  hold  otherwise 
would  be  to  hold  that  the  inflexible  rule  of  law  prescribed  by 
the  statute  may  be  wholly  disregarded  at  the  pleasure  of  an 
executor.  The  reason  for  upholding  the  rule  is  just  as  strong 
where  the  claim  has  been  paid  by  an  executor  as  where  it  is  re- 
tained by  the  original  creditor.  In  both  cases,  there  is  the 
same  necessity  that  the  claim  shall  be  examined  and  adjusted 
by  the  authorized  tribunal,  and  that  it  should  be  barred,  if  not 
BO  examined  and  adjusted  in  the  manner  provided  by  taw. 

The  facts  that  the  appellant  and  Mrs,  Post,  one  of  the  re- 
spondents, are  joint  executressee  of  the  will,  and  also  the  resid- 
uary legatees,  and  that  the  payments  made  by  the  appellant 
were  made  with  the  knowledge  and  consent  of  Mrs.  Post,  are 
not  important.  Even  if,  in  such  circumstances,  Mrs.  Post 
were  in  any  way  bound  or  estopped  as  respects  her  personal  in- 
terests in  the  estate,  it  would  be  her  right  and  duty,  in  the  dis- 
chai^  of  her  tmst  as  executrix,  to  take  care  of  the  interests  of 
the  creditors  and  the  specific  legatees.     And  in  this  case,  where 
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it  affirmativ-ely  appears  that  if  the  appellaDt  is  allowed  for  the 
paymentB  meDtioned,  the  estate  will  be  insufficient  to  fay  debts 
and  specific  legacies,  this  duty  plainly  requires  her  to  object  to 
saoh  allowance.  The  specific  legatees,  who  are  also  respond- 
ents, objected  below,  as  they  object  here,  to  snch  allowance. 
They  clearly  have  a  right  to  object,  whether  either  execatriz 
does  or  not.  Gen.  St.  c  54,  §  14,  requiring  notice  of  the  time 
and  place  of  examining  and  allowing  an  execator's  account  to 
be  given  to  all  persona  interested,  manifestly  contemplates  a 
right  in  eveiy  snch  person  to  object  to  the  allowance  of  any 
item  in  such  account  which  he  deems  objectionable. 

From  these  considerations,  it  follows  that  the  Probate 
Court  was  right  in  refusing  to  allow  the  items  in  the  appellant's 
account  for  payment  of  the  claims  mentioned,  and  the  jndg- 
naent  of  the  District  Court  affirming  such  refusal  is  accordingly 
affirmed. 


Fbzdkeiok  Besab^on  et  al.  v8.  Hbnbt  F.  Beownson. 

[80  Ulohigan,  8BB.] 
Revocahon  of  fbobate. — Pbessntation  of  fobeioit  fbobatb. 

Probate  Counts  cannot  divest  oi  decide  on  rights  of  propertjr  vested  under  pro- 
eeedinp  valid  on  their  face. 

Where  the  execution  of  a  will  has  been  conclusively  established  and  it  hu  been 
legularly  probated,  and  a  later  will  is  afterwards  produced  which  does  not  re- 
voke the  former  one  in  terms,  the  question  of  revocation  cannot  be  deter- 
mined in  a  mere  proceeding  for  the  probate  of  the  later  will  if  there  is  any 
room  for  a  dispute  a»  to  construction.  And  if  probate  is  allowed,  the  former 
probate  ihonld  be  left  to  stand  for  what  it  is  worth,  and  its  effect  may  be  de- 
cided elsewhere. 

The  foreign  probate  of  a  will  caimol  be  allowed  if  not  presented  by  an  executor 
or  other  perwn  interested  in  the  will;  and  no  other  person  can  be  "aggrieved  " 
by  the  decision  f  nd  therefore  entitled,  under  Comp.  L.  §  SSt6,  to  appeal  from 
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Cebtiorabi  to  Wayne  Circuit  Conrt. 

John  W.  McOraih  and  O.  I.  Walker,  for  plaintifia  in  certi- 
orari. 

Van  DyJc6  db  Broionaon,  for  defendant  in  certiorari. 

Oahfbell,  C.  J.  TliiB  proceeding  is  brought  to  review  the 
action  of  the  Wayno  Circuit  Court  affirming  an  order  of  the 
Probate  Court  of  Wayne  county  which  admitted  to  probate  a 
will  proven  in  Louisiana,  and  revoked  the  probate  of  a  fonner 
one  executed  in  Michigan. 

On  the  14th  day  of  April,  1876,  a  will  made  in  August, 
1858,  by  Margaret  Hendiy,  who  at  the  time  of  her  death  was 
Margaret  Barrios,  and  who  waa  at  the  date  of  her  death,  in 
May,  1871,  domiciled  with  her  husband.  Octave  Barrios,  in  the 
parish  of  LaFourche  in  the  State  of  Louisiana,  was  admitted 
to  probate  by  the  Probate  Court  of  Wayne  county.  This  will 
bequeathed  and  devised  to  her  sister,  Adele  Thierry,  and  her 
brother-in-law,  Peter  Thierry,  all  of  the  real  and  personal  prop- 
erty owned  by  the  decedent  in  Wayne  county,  Michigan,  and 
no  other  property.  This  probate  was  never  appealed  from,  and 
was  regular. 

These  devisees  afterwards  sold  half  of  their  real  estate  to 
Frederick  Besan^n,  who  held  it  when  the  second  proceedings 
in  the  Wayne  Probate  Conrt  were  had. 

On  the  26th  day  of  May,  1871,  an  instrument  purporting 
to  be  a  later  will,  not  witnessed,  but  purporting  to  be  holo- 
graphic— or  written  throughout  by  the  testatrix  in  the  French 
language,  giving  whatever  was  thereby  disposed  of  to  her  hus- 
band, was  admitted  to  probate,  as  is  for  the  purpcHes  of  this 
decision  assomed,  by  the  parish  jndge  of  LaFourche  in  the 
State  of  Louisiana. 

The  record  before  us  does  not  show  such  facts  to  have  been 
proven  in  the  court  below  as  were  necessary  to  make  ont  such 
a  probate,  but  in  the  view  we  have  taken  of  the  other  points 
we  need  not  dwell  upon  this.  Whether  any  notice  was  giv^i 
which  would  have  enabled  her  heirs  to  appear  and  'contest  the 
probate  does  not  appear. 
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This  probftte  had  been  granted  five  years  before  the  pro- 
ceedings in  the  Wayne  Probate  Court  to  establish  the  first  will, 
and  Octave  Barrioe  never  took  steps  to  intervene  or  appeal 
from  that  allowance.  , 

On  the  11th  of  April,  1877,  Herny  F.  Brownson,  who  is 
not  an  heir,  and  is  not  personally  interested  in  the  estate,  "pm- 
sented  a  petition  setting  forth  the  Louisiana  probate  of  the 
second  will  and  asking  for  its  probate  here,  and  for  adnuniBtra- 
tion  to  be  granted  under  it  to  Octave  Barrios. 

The  jadge  of  probate  admitted  the  second  will  to  probate 
and  revoked  the  probate  of'  the  first  will  which  was  declared 
not  to  be  the  last  will  of  the  decedent. 

In  view  of  the  imperfections  of  the  record  sent  up  on  ap- 
peal, and  the  omissions  of  what  was  important  documentary 
and  statutory  proof,  and  in  fmi;her  view  of  the  eta-to  of  the 
case  as  to  parties,  we  shall  not  attempt  to  go  further  than  seems 
necessary  to  prevent  misapprehension. 

There  is  no  statutory  provision  concerning  the  revocation 
of  probate,  or  its  efEect  on  existing  rights.  Neither  is  there 
any  statute  providing  for  cases  where  a  will  claimed  to  be  later 
in  date  than  the  one  before  probated  is  presented  for  probate, 
nor  declaring  the  effect  of  probate  of  one  will  on  a  later  one 
whi<^  was  known  to  exist  before  the  time  of  the  first  probate 
but  not  then  produced. 

The  difiSculties  attending  &  case  like  the  present,  where  the 
Louisiana  probate  of  the  second  will  was  not  made  known 
when  the  Michigan  probate  of  several  years  later  was  had  of 
the  first  will,  are  very  serious,  and  still  further  complicated  by 
the  transfer  to  a  purchaser  of  the  property  given  by  the  first 
will.  As  counsel  did  not  argue  these  qnestions  and  confined 
their  discussion  to  the  validity  of  the  action  below,  if  jnrisdic- 
tion  was  admitted,  we  cannot  properly  dispose  of  them. 

If  the  Probate  Court  was  possessed  of  authority  to  probate 
the  second  will,  we  have  no  hesitation  in  saying  tiiere  was  no 
authority  in  this  case  to  revoke  the  earlier  probate.  The  exe- 
cntion  of  the  first  will  was  under  our  statutes  conclusively 
established.    Comp.  L.  §  4341. 

The  second  will  is  in  a  foreign  language  which  contains 
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words  wliich,  according  to  tbe  witaesses,  admit  of  difEerent 
meaDingB  according  to  their  collocation.  It  conbuns  on  its  ^use 
no  revocation  of  tlie  first  will,  which  was  confined  to  property 
in  Michigan.  I{  it  revoked  the  Michigan  will  it  did  so  infers 
entiallj  and  by  necessary  repugnancy.  We  do  not  conceive 
that  the  decision  of  such  a  question  as  aSecting  a  former  pro- 
bate is  proper  in  a  mere  probate  proceeding  where  there  is  any 
room  for  dispute  as  to  constmction.  In  such  a  case,  if  probate 
of  the  second  will  is  allowed,  the  former  probate  should  be  left 
to  stand  for  what  it  is  worth,  and  if  parties  dispute  the  con- 
struction or  effect,  it  should  be  decided  elsewhere.  It  is  not 
the  proper  function  of  a  Probate  Court  to  direst  or  decide 
upon  vested  rights  of  property  which  are  derived  or  assured 
under  proceedings  which  were  regular  and  valid  on  their  face. 

But  the  present  proceedings  are  entirely  illegal  on  another 
ground.  The  statute  authorizes  no  one  to  bring  in  a  foreign 
probate  for  allowance  unless  presented  by  "the  executor  or 
other  person  interested  in  euch  will."     Comp.  L.  §  4343. 

This  we  think  is  a  necessary  and  jurisdictional  condition 
which  should  appear  in  the  record.  Legal  proceedings  bind 
none  but  parties  and  their  privi^  and  while  proceedings  in 
rem  when  legally  instituted  bind  eveiy  one,  yet  they  most  be 
commenced  by  some  authorized  person.  If  strangers  could  set 
such  proceedings  on  foot  it  is  easy  to  see  how  the  rights  of  the 
persons  interested  might  be  destroyed  without  their  knowledge 
or  consent.  The  person  who  is  allowed  to  begin  proceedings  is 
practically,  if  not  theoretically,  the  magiater  litis  and  can 
shape  process,  pleadings  and  proofs  very  much  as  he  pleases. 
He  may  present  a  case  in  such  a  way  as  to  jeopardize  the  entire 
proceeding,  and  charge  the  estate  with  obligations  that  affect 
an  parties  in  their  rights. 

In  the  present  case,  for  example,  if  Mr.  Brownson  conld 
have  been  original  petitioner  and  the  decision  below  had  been 
adverse,  it  would  have  been  veiy  strange  if  he  could  not  have  . 
appealed  to  the  Circuit  the  proceeding  he  had  commenced  in 
the  Probate  Court.  But  the  etatnte  expressly  confines  appeals 
to  parties  "  aggrieved."  Comp.  L.  §  5216'  He  could  not  be 
regarded  as  aggrieved,  because  he  had  no  concern  in  the  eon- 
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troversy.  This  qneetion  hae  already  been  Bettled  in  thia  court. 
In  L(Aa/r  t.  Nichda,  23  Micb.  310,  it  was  held  tliat  an  heir-at- 
law  who  had  been  left  as  his  sole  portion  a  email  legacy  which 
it  was  morally  certain  the  funds  would  pay,  was  not  authorized 
to  appeal  from  the  allowance  of  an  administration  account,  al- 
though there  was  a  remote  and  very  unlikely  possibility  diat 
contingencies  might  occur  which  would  imperil  bis  legacy.  In 
Dickinaon^a  Appeal,  2  Mich.  337,  an  appeal  was  taken  and 
bond  made  by  an  attorney  in  his  own  name  from  proceedings 
on  the  rejection  of  a  claim.  The  court  held  the  provision  im- 
perative which  required  action  by  the  party  himself.  The 
same  principle  was  recognized  in  Taff  v.  Boamer,  14  Mich. 
249,  where  the  subject  is  farther  discussed. 

It  follows  that  the  entire  proceedings  on  the  second  probate 
are  illegal 

The  order  of  the  Circuit  Court  and  of  the  Probate  Court 
must  be  reversed  and  vacated,  and  the  proceedings  to  probate 
the  second  will  set  aside,  and  the  petition  dismissed.  And  it 
must  be  certified  to  the  Probate  Court  of  "Wayne  county,  that 
the  estate  of  the  decedent  and  the  administration  thereof  most 
continue  to  stand  unaffected  by  said  petition  of  Henry  F. 
Brownson  and  the  proceedings  thereunder. 

Flunti&  in  certiorari  are  entitled  to  costs  of  both  coart« 
against  defendant  in  certiorari. 

The  other  Justices  concurred. 
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John  G.  Enolakd,  Jr.,  Executor, 

vs. 
The  Vestbt  of  Prince  George's  Parish  et  al. 

[6S  Mil^land,  466.] 

Lboact. — General  ob  sPEomo. 

Teilfttor,  by  hU  vill  proved  in  September,  1 876,  bequeathed  $500  to  the  vestiy 
of  a  certain  parish,  to  be  invested  for  a  specified  purpose,  and  also  gave  faoo 
to  an  individual  named,  with  other  pecuniary  legacies  and  devises  of  real 
•estate.  He  then  devbed  certain  specified  real  estate,  "  and  all  my  (his)  house- 
hold and  kitcbcD  Cumilure,  stocks,  bonds,  notes  and  other  evidences  of  debt, 
And  all  Che  rest  and  residue  of  my  (his)  estate,  real,  personal  and  mixed,"  to 
one  A.  The  vestry  secured  an  act  from  the  Legislature  of  1S7B,  (panting 
assent  to  the' bequest  to  them:  Jf/U,  tYat  the  bequest  to  A.  was  a  general 
legacy,  and  was  held  by  her  subject  to  the  payment  of  debts  and  the  specific 
legacies  to  the  vestry  and  othen,  less  the  collateral  tax  doe  on  Qie  same  ;  alyo 
itU,  that  no  laches  could  be  attributed  to  the  vestty  under  Ait.  yi  of  (he  Bill 
•of  Rights,  although  the  executor,  before  the  passage  of  the  act  in  1B78,  bad 
pasted  his  accounts  and  delivered  all  the  personally  to  A. 

Appeal  from  the  Conrt  of  Montgomery  connty,  in  equity. 
The  case  is  stated  in  the  opinion  of  the  court 

Oeorge  Peter  and  William  S,  Tuck,  for  the  appellant. 

Thomae  Anderson  and  Joseph  H.  JSradley,  for  the  ap- 
pellees. 

G-BABOS,  J.,  delirered  the  opinion  of  the  coart.  The  ques- 
tion presented  in  this  case  arises  on  the  constraction  of  the  last 
will  of  Frsula  Wilcozen,  which  was  executed  on  the  nineteenth 
day  of  August,  1876,  and  was  admitted  to  probate  on  the 
nineteenth  day  of  September  of  the  same  year.  Bj  the  first 
item  of  the  will,  five  hundred  dollars  are  bequeathed  to  the 
vestry  of  Prince  George's  parish,  Montgomery  county,  to  be 
invested  by  said  vestry  in  some  valuable  secnrity,  and  the  an- 
nual interest  thereon  to  be  devoted  to  the  support  of  the  rector 
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or  ininister,  for  the  time  being,  in  charge  of  Christ  Church  at- 
Bockrille,  iu  said  parish.  By  the  second  clause  of  the  will, 
two  hundred  doUars  are  bequeathed  to  Hargaret  A.  Benll,  one 
of  the  appellees ;  and,  hj  the  third  and  f oorth  clanses,  peea- 
niary  legacies,  amounting  to  three  hundred  dollars,  are  be- 
queathed to  other  parties.  The  fifth  aod  sixth  clatiBes  contain 
deTisee  of  real  estate,  about  which  there  is  no  question  raised  in 
this  case.  The  seventh  contains  a  devise  of  one-half  of  an  un- 
improved lot  in  the  town  of  Rockville  ;  and  the  eighth  is  in 
the  following  words  :  "  Item.  I  give,  devise  and  beqneath  to 
Annie  L.  England,  wife  of  John  O.  England,  Jr.,  the  residue 
of  said  unimproved  lot,  my  property  on  Washington  street,  in 
said  town  of  Bockville,  improved  by  the  brick  dwelling-house 
in  which  I  now  reside,  and  the  brick  building  in  which  Curtis 
has  hia  saddler^s  shop,  all  my  household  and  kitchen  furniture, 
stocks,  bonds,  notes  and  other  evidences  of  debt,  and  all  the 
rest  and  residue  of  my  estate,  real,  personal  and  mixed,  to  hor, 
)ier  heirs  and  assigns  forever,  in  fee  simple."  John  G.  England, 
Jr.,  took  out  letters  testamentary,  and  within  twelve  months 
thereafter  presented  hie  final  account,  showing  the  personal 
assets  to  be  $3,406  75,  and  claiming  an  over^paymeut  by  him  of 
the  sum  of  $322  98.  This  result  was  reached  by  his  having 
delivered  to  his  wife,  Annie  L.  England,  the  devisee  and  leg- 
atee under  the  eighth  clause,  all  the  personal  property  and  three 
five-twenty  United  States  bonds,  one  for  one  thousand  dollars 
and  each  of  the  others  for  five  hundred  dollars,  claiming  that, 
hy  the  true  constmction  of  said  eighth  clause  of  the  will,  said 
chattels  and  bonds  were  specifically  bequeathed  to  her,  and  that 
said  bequest  must  be  gratified  to  the  exelnsion  of  the  pecuniary 
legatees ;  and  this  view  was  strongly  wrged  upon  this  court  by  the 
appellant's  counsel.  It  is  admitted  that  t^e  devise  of  the  real 
estate  is  specific,  and  the  authorities  are  clear  as  to  this  point. 
But  it  is  contended  that,  as  the  household  and  kitchen  furniture 
and  bonds  are  named  in  the  will,  and  included  in  the  bequest, . 
they  are  specific  bequests.  In  determining  this  question,  the 
intention  of  the  testatrix,  as  gathered  from  the  whole  will,  most  ■ 
govern,  if  not  inconsistent  with  some  principle  of  law,  uid  such 
ccmstmction  mtist  be  given  as  will  gratify  eveiy  part  of  the 
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will,  if  it  can  be  done  coDsistently  with  the  general  intent. 
Bowly's  Lessees  t.  Lammat,  3  H.  &  J.  4.  "  A  specific  legacy 
is  the  beqQest  of  a  particnlar  thing  or  money,  specified  and  diB- 
tingoished  from  all  others  of  the  same  ItmA,  as  of  a  horae,  a. 
piece  of  plate,  money  in  a  pnrs^,  stock  in  the  public  fnnds,  a 
aecnrity  for  money,  which  wonld  immediately  vert  with  the  as- 
sent of  the  execQtor."  1  Koper  on  Legacies,  190  ;  Chate  v. 
Zoc&eman,  11  G.  &  J.  209.  It  difiers  from  a  general  or  pecu- 
niary legacy  in  this  respect,  that,  it  there  be  a  defidency  of 
assets,  Hie  specific  legacy  will  not  be  liable  to  abate  with  general 
legacies ;  nor,  if  such  specific  legacy  fail  by  reason  of  the  failure 
of  the  specific  fund,  will  the  legatee  be  entitled  to  any  recom- 
pense or  satisfaction  out  of  the  personal  estate  of  the  testator. 
1  Roper,  190. 

We  think  it  clear,  from  the  whole  will,  that  the  testatrix  in- 
tended that  the  pecuniary  legacies-  to  the  appellees,  and  the 
other  legatees  named  in  the  will,  should  be  paid.  She  miist  be 
presumed  to  have  known  that  they  could  be  paid  only  from  her 
personal  estate,  inasmuch  as  the  whole  of  her  real  estate  was 
specifically  devised  by  her  will  It  is  not  to  be  supposed  that 
she  wonld  make  these  gifts  of  money  by  the  first  dauses  of  her 
will,  and  then  destroy  them  by  making  specific  devises  of  her 
real  estate  by  the  subsequent  clauses,  and  by  a  specific  beqoest 
of  all  her  personal  property  uid  effects  to  Mis.  England,  by  the 
eighth  clause.  She  is  presumed  to  have  known  the  amount  and 
character  of  her  property,  and  the  objects  of  her  bounty,  and  to 
have  made  her  will  accordingly ;  and  it  would  be  a  violent  pre- 
sumption to  suppose  that,  by  tiie  eighth  clause  of  faer  will,  she 
intended  to  destroy  and  annul  the  gifts  she  had  made  by  ita 
preceding  clauses.  But  if  the  bequest  to  Annie  L.  England  be 
construed  to  be  a  general  legacy,  the  intention  of  the  testatrix 
will  be  gratified,  and  each  of  the  objects  of  her  bounty  will  be 
benefited.  The  language  of  the  eighth  clause,  after  enumerating 
certain  real  estate  and  certain  articles  of  personal  property,  then 
inclades  all  the  rest  and  r^dae  of  her  estate,  real,  personal  and 
mixed ;  and,  we  think,  very  clearly  indicates  the  bequest  thereby 
ioade  to  be  a  general  residuary  legacy. 

The  fact  that  realty  and  peraonalty  are  devised  and  be- 
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qneathed  by  the  same  claaae  of  a  will,  does  not  for  that  reason 
make  the  whole  specific.  Howe  v,  Earl  of  Dartmouth,  7  Tea. 
137.  But  it  was  contended  that  inaflmuch  as  the  bequest  to 
Mrs.  England  was  of  "  my  household  and  kitohen  foroitore, 
stoc^,  bonds,"  &c.,  that  the  word  "  my  "  being  prefixed  to  the 
article  so  devised  and  bequeathed,  designated  the  particnlar 
stocks  and  bonds  which  were  the  sabjeet  of  the  bequest,  and 
that  it  was  therefore  specific  and  not  general.  We  hare  exam- 
ined the  authorities  referred  to,  and  found  that  in  nearly  all  of 
them,  in  addition  to  the  nee  of  the  word  "  my,"  some  descrip- 
tion of  the  particular  bonds,  stocks  or  funds  was  given,  so  as  to 
designate,  wi^  some  degree  of  certainty,  what  stocks,  bonds  or 
f  nnds  were  meant.  In  the  case  of  Dryden,  Eisecutor,  v,  Owijiga, 
49  Md,  S5d,  this  conrt  said,  "  ac<!ording  to  well  settled  rules  of 
constmction,  in  order  to  constitute  a  specific  I^acy,  it  is  noces- 
aary  for  the  testator  to  distinguish  or  identify  the  stock  or 
thing  giren  by  some  other  equivalent  expression,  marking  the 
oorpua  of  the  stock  bequeathed,  and  showing  that  the  testator 
meant  the  identical  stock,  and  no  other,  should  pass  to  the  leg- 
atee." In  that  case,  the  bequest  was  of  $8,000  in  State  of  Mis- 
souri bondB,'and  it  appeared  tu  proof  that,  at  the  time  of  making 
his  win,  as  well  as  at  the  time  of  his  death,  the  testator  had  in 
his  possession  a  large  amount  of  stocks  and  bonds,  and  among 
them  eight  State  of  Missouri  bonds  of  the  value  of  {8,000.  It 
was  claimed  that  this  was  a  specific  bequest  of  these  eight  bonds, 
bat  this  court  held  that  the  bequest  was  not  specific. 

In  the  ease  of  Robinson  v.  Addison,  2  Beaven,  520,  a  testa- 
tor bequeated  five  and  a  half  shares  of  Leeds  and  Liverpool 
Canal  stock  to  one  legatee,  five  shares  to  another,  and  five  shares 
to  a  third,  and  it  appeared  that  he  held  fifteen  and  a  half  of  said 
shares  both  at  the  time  of  making  his  will  and  at  the  time  of 
Lis  death,  and  jet  Lord  Langdale,  Master  of  the  Rolls,  held 
these  to  be  general  and  not  specific  legacies,  saying  that  "  there 
is  no  description  or  reference  to  show  that  he  meant  to  give  the. 
particular  shares  which  he  had  at  the  date  of  his  will,  nor  any 
trust  from  which  it  can,  as  it  appears  to  me,  be  concluded  that 
he  must  have.meaot  only  such  shares  as  he  had  at  the  respective 
times  of  making  his  will  and  of  his  death."    In  the  case  before 
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TIB  there  ifl  no  proof  to  show  that  the  testatrix  had  the  bonds  in- 
question,  at  the  time  she  made  her  will,  nor  does  it  appear  any- 
where in  the  will  what  particular  bonds  were  meant.  She  may 
not  have  had  the  bonds  at  the  time  of  the  making  of  the  will, 
bnt  may  have  acquired  them  afterwards,  for  not  only  "bonds," 
but  "  stocks,  notes  and  other  evidences  of  debt "  were  also  be- 
queathed in  the  same  sentence,  while  it  appears,  from  the  inven- 
tory returned  by  the  executor,  that  she  had  none  of  the  latter  at 
the  time  of  her  death.  The  terms  used  in  the  eighth  clause  are 
very  general,  and  would  hare  covered  aoy  description  of  stocks, 
bonds  or  notes  which  the  testatrix  might  have  held  at  the  time 
of  her  death. 

Nor  does  the  enumeration  of  some  particular  articles  in  a 
residuary  clause  of  a  will  constitute  the  articles  so  enumerated 
specific  legacies.  In  support  of  this  proposition  we  need  refer 
anly  to  the  caBCBoiMeldinffv.  Preston,!  DeG«x&  Jones,  438; 
Pickup  V.  Atkint,  4  Hare,  624 ;  Taylor  v.  Tayhr,  6  Simons, 
246 ;  and  MiUa  v.  MiOa,  1  Simons,  501. 

Annie  L.  England  being,  then,  entitled  to  the  personal  es- 
tate bequeathed  by  the  eighth  clause  of  the  wUl,  only  as  reeid* 
uary  legatee,  she  taJkee  it  subject  to  the  payment  of  all  the  debts 
of  the  testatrix,  and  after  the  payment  of  the  pecuniary  l^^es 
bequeathed  by  the  will. 

But  it  was  contended  that  the  bequest  to  the  vestry  of 
Prince  G«oi^'b  parish  was  in  violation  of  the  38th  article  of 
the  Bill  of  Bights,  unless  sanctioned  by  an  act  of  the  LegisU- 
tura,  and  that,  as  the  final  account  of  the  executor  had  been 
passed,  by  which  the  settlement  of  the  estate  was  closed  before 
that  sanction  had  been  obtained,  the  veetry  are  not  now  entitled 
to  recover  the  legacy  of  five  hnndred  dollars  bequeathed  to  them. 
The  final  account  was  passed  in  twelve  months  after  letters  tes- 
tamentary were  taken  out,  and  within  that  time  the  said  vestry 
had  made  a  formal  demand  upon  the  executor  for  the  payment 
of  the  l^^y,  so  that  he  had  notice  that  they  had  not  relinquished 
their  claim  to  it.  The  Legislature  had  not  been  in  session  after 
the  death  of  the  testatrix,  and  did  not  convene  until  after  the 
executor  had  passed  his  final  account ;  but  as  soon  as  it  did  con- 
vene application  was  made  for  its  assent  to  this  bequest,  which 
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wae  granted  by  the  passage  of  the  act  of  1878,  chap.  43.  No 
laches  can  therefore  be  attributed  to  the  vestry.  It  mnst  be  as- 
Bmned  that  the  framers  of  oar  Constitution  intended  that  a  rea- 
sonable time  should  be  allowed  for  obtaining  the  assent  of  the 
L^sUtnre  to  gnch  beqnests,  as  otherwise  many  of  them  wonld 
fail  by  reason  of  the  legatees  having  had  no  opportunity  to  apply 
for  such  assent,  and  the  Legislature  no  opportunity  to  grant 
it  by  reason  of  its  not  being  in  session  more  than  once  in  two 
years,  miless  called  together  in  extra  session  by  the  Governor. 
The  assent  of  the  Legi^tore  to  ttus  bequest  was  given  at  its 
first  seasion  after  the  death  of  the  testatrix,  and  we  are  of  opin- 
ion that  it  was  in  time  to  impose  upon  her  executor  the  obliga- 
tion to  pay  it.  The  decree  of  the  conrt  below,  in  so  far  as  it 
establishes  the  validity  of  the  pecuniary  legacies  to  the  appellees, 
and  their  priority  over  the  reraduary  bequest  to  Mrs.  England, 
iriU  be  affirmed.  But  as  the  decree  is  erroneous  in  not  direct- 
ing the  payment  of  these  legacies,  after  deducting  the  collateral 
tax  due  upon  them,  as  suggested  by  the  appellant's  counsel,  it 
will  for  that  reason  be  reversed,  and  the  cause  remanded  in  order 
that  it  may  be  corrected  in  this  particular. 

Decree  affirmed  in  part,  and  reversed  in  part,  and  canse  re- 
manded. 


See  Metcalf  t.  Ftandiisluim,  ante,  p.  11. 
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Akdebson  vs.  Eable. 

[9  Ricbudson,  400.1 

LtABILITT    OF   EXBCDTOB    FOE    ACTS  OF   CO-SXEODTOB. — LlABIT.nT 
OF   FBBSOX  SAUED   AS   EZXCtTTOB  AOT)  TBUSTGE. 


Where  one  is  both  executor  of  a  will  and  trustee  thereunder  of  ■  legacy  gi*et> 
hj  the  will,  his  receipt  of  the  legacy  vests  the  fund  in  him  aa  trustee,  and  his 
co-executor  is  no  longer  liable  for  it 

Where  A.  and  B.  were  appointed  eiLeculois  of  a  will  and  trustees  thereunder, 
and  B.  qualified  as  executor  and  accepted  the  trust,  and  then  A.  qualified  as 
executor  and  paid  the  trust  money  to  B.,  taking  his  receipt  therefor  as  trustee: 
J/ilif,  that  this  was  not  only  evidence  that  A.  had  not  accepted  the  trust,  but 
was  also  conclusive  evidence  that  he  had  repudiated  it,  and,  consequently, 
that  A.  was  not  liable  to  account  to  the  latui  jiu  iruitt  for  the  trust  fund 
paid  to  B. 

Where  one  is  appointed  by  the  will  both  executor  and  trustee,  the  mere  fact  that 
he  qualified  as  executor  is  not  proof  that  he  accepted  the  trusL 

Thib  was  a  bill  in  equity  by  Darid  AnderBon,  executor  of 
the  last  will  and  testament  of  Thomas  P.  Brockman,  against 
Henrietta  M.  Earle  and  Alexander  C.  Earle,  her  hosband. 

The  case  will  be  onderetood  from  the  opinion  of  the  conrt. 

Bobo  (£  OarliaUy  Simpe&n,  for  appellants. 

Dunkin  t&  Cleveland,  JEarle  <&  WelU,  Thomson,  contra. 

McIteb,  a.  J.  Thomas  F.  Brockman,  being  posBessed  of 
quite  a  lai^e  estate,  died  in  1859,  leaving  a  will,  of  which  his 
son  Benjamin  T.  Brockman  and  his  son-in-law,  the  plaintifi, 
were  named  executors.  By  his  will  he  gives  to  his  wife,  dm^ 
ing  her  natural  life,  a  considerable  portion  of  his  estate,  which, 
at  her  death,  was  to  be  equally  divided  amongst  his  children, 
except  Mrs.  Hudson,  upon  "  the  same  trusts  that  are  provided 
for  in  the  preceding  clauses  "  of  his  will.  As  to  the  shares  of 
bis  daughters,  after  making  various  provisionB  for  his  other 
chUdreu,  the  testator  provides  for  his  two  daughters,  one  of 
whom  is  the  defendant,  Mrs.  Earle,  in  the  eighth  clause  of  the 
will,  in  the  following  words ;  "  I  give  to  my  eiecntors,  in  trust 
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for  Henrietta  and  Eloise,  two  thonsand  dollars  each,  to  be  in- 
vested  in  slaTCB  for  them  and  their  nse,  with  ample  power  to 
sell  and  re-invest,  or  to  put  the  money  at  interest.  In  either 
ease  the  nse,  profit,  hire  or  interest  to  be  applied  to  the  entire 
nse  and  benefit  of  the  said  two  girls.  Provided,  however,  if 
my  estate  is  not  sufficient,  on  the  first  division,  to  pay  these 
legacies  and  Jesse's,  that  it  be  divided  jm?  rata  nntil  the  estate 
iB  sufficient,  when  the  remainder  shall  be  fnlly  arranged,  with 
interest  from  the  time  they  become  of  age." 

In  the  ninth  clanse  of  the  will  the  testator  says :  "  It  is  my 
will,  at  my  death,  that  all  my  property  be  sold  (except  what  I 
have  willed  to  my  wife)  on  sndi  credit  as  the  ordinary  and  my 
executors  may  think  best,  and  the  proceeds  thereof,  after  the 
legacies  already  willed  are  paid,  shall  be  equally  divided  among 
'all  my  children  (except  Keziah  A.  Hudson,  who,  I  think, 
through  her  hnsband,  8.  P.  Hudson,  has  received  more  than 
her  share),  *  *  «  and  my  executors  will  hold  the  [here 
follows  a  blank  in  the  copy  of  the  will  printed  in  the  "  case," 
doubtless  to  be  filled  with  the  word  "  amounts"  or  "shares  "], 
giving  to  Henrietta  and  Eloise,  in  the  same  manner  as  the  first, 
amounts  willed  for  their  use,  with  the  same  powers."  The 
plaintiff,  Anderson,  at  first  declined  to  qualify  as  executor,  and 
Senjamin  T.  Brockman  alone  qualified  as  such  soon  after  the 
death  of  the  testator,  took  charge  of  the  estate  and  proceeded 
in  the  administration  of  ihe  same  until  some  time  in  1861, 
when  he  went  into  the  army.  It  seems,  however,  that  by  sales 
and  collections  he  had  reduced  into  his  possession  a  very 
large  part,  if  not  the  whole,  of  the  assets  of  the  estate,  except 
that  given  to  the  widow,  which  constituted  an  amount  much 
more  than  sufficient  to  pay  all  the  pecuniary  legacies  and  leave 
a  considerable  balance  to  be  divided  amongst  the  children,  as 
provided  for  in  the  ninth  clause  of  the  wilt.  The  widow  died 
in  1661,  and,  Benjamin  T.  Brockman  being  then  absent  in  the 
army,  the  plaintifE  qualified  as  executor  of  Thomas  F.  Brock- 
man, took  possession  of  the  property  which  the  widow  left  as 
part  of  the  estate  of  Thomas  F.  Brockman,  and,  under  the 
terms  of  his  will,  sold  the  same,  and,  after  having  advertised  for 
creditors  to  come  in  and  paid  ofi  such  as  were  properly  pre- 
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eented,  proceeded  to  divide  the  balaaoe  amongst  those  entitled 
under  the  will.  In  making  this  division  it  was  aBeomed  that 
the  share  of  each  would  amount  to  one  thoiuand  dollars,  and 
the  plaintifi  accordingly  paid  that  amoont  to  B.  T.  Brockman, 
taking  a  receipt  therefor,  of  which  the  following  is  a  copy : 

"  $1,000.  Received,  November  23, 1862,  of  David  Ander- 
son, execator  of  J.  F.  Brockman,  deceased,  one  thonsand  dol- 
lars, as  part  of  legacy  dne  Hettie  M.  Brockman. 

"(Signed)  B.  T.  BEOCKMAN, 

"  Trustee  for  Hettie  Brockman." 

Some  time  in  1864  B.  T.  Brockman  died,  leaving  a  will,  of 
which  the  plaintiff  is  the  qualified  executor.  The  estate  of 
B.  T.  Brockman  proving  to  be  wholly  insolvent,  occasioned,  as 
is  alleged,  by  the  resnlts  of  war,  the  defendant,  Mrs.  Earle, 
now  seeks  to  hold  the  plaiutiS  responaibiie  for  her  l^acieif 
under  the  will,  and  the  Circoit  judge  having  so  decided  the 
plaintiS  appeals. 

It  is  difficult  to  understand  how,  in  any  aspect  of  the 
case,  the  plaintifE  can  be  made  liable  for  the  legacy  of  two 
thonsand  dollars.  He  cannot  be  made  liable  as  co-executor, 
because,  in  the  first  place,  he  was  not  co-executor  at  the  time 
the  money  came  into  the  hands  of  the  other  executor ;  but, 
even  if  he  had  been,  he  could  not  be  so  made  liable  under  the 
facts  as  presented  in  this  case. 

The  role  is,  as  stated  by  Harper,  Ch.,  in  CNeaU  v.  Herbert 
(McM.  Eq.  497),  "  that  one  executor  is  not  liable  for  the  assets 
which  come  into  the  bands  of  his  co-ezecntor  unless  under  par- 
ticular circumstances,  such  as  having  paid  them  over  to  him, 
having  joined  in  a  misapplication  of  them,  or  having  joined  in 
a  receipt  by  which  he  enabled  him  to  receive  them."  See, 
also,  Johnson  v.  Johnton,  2  Hill  Ch.  288 ;  AtcAeaon  v.  Jiob^ri- 
aon,  3  Eich.  Eq.  137.  Now,  as  there  is  no  evidence  whatever 
tending  to  show  that  the  plaintiff  did  any  act  which  enabled 
B.  T.  Brockman  to  receive  this  money,  or  that  he  in  any  way 
contributed  to  the  dsvagfavit  charged  against  B.  T.  Brockman, 
he  cannot,  under  the  rule,  be  made  liable  as  co-executor. 
There  is,  however,  one  view  of  the  matter  which  will  effectu- 
ally dispose  of  the  question.     B.  T.  Brockman  was  not  only  ex- 
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editor,  but  he  was  also  appointed  trtutee  for  Mrs.  Earle  under 
the  will ;  and  although  there  is  no  evidence  that  he  ever,  in  so 
many  words,  accepted  the  trofit,  yet,  as  no  such  formal  accept- 
ance was  necessary  (HUl  on  Trastees,  *214,  *215),  we  are  sat^ 
isfied  that  the  circumstancefl  in  the  case  are  quite  Bofficient  to 
show  that  he  did  accept  the  tmst.  In  the  statement  of  his 
accounts  as  executor,  filed  with  the  bill  of  Exhibit  C,  he  credits 
himself  with  this  legacy  of  two  thousand  dollars  as  paid,  and  as 
it  could  only  be  paid  by  him  as  execator  to  the  trustee  the  neces- 
saiy  inference  is  that  by  such  entry  he  intended  to  transfer  this 
amount  from  his  liability  as  executor  to  his  liability  as  trustee, 
and  that  of  itaelf  would  be  a  suiiicient  circumstance  to  show 
that  he  had  accepted  the  trust  For,  as  the  writer  just  cited 
says,  at  page  *215,  "  where  the  same  person  is  appointed  both 
executor  and  trustee,  it  is  difficult,  tboagh  sometimes  of  im- 
portance, to  determine  when  the  office  of  executor  has  ceased 
and  that  of  trustee  has  commenced.  The  rule  appears  to  be 
that  if  a  part  of  the  assets  has  been  clearly  set  apart  and  appro- 
priated by  the  exacntor  to  answer  a  particular  trust,  he  will  be 
considered  to  hold  the  fund  as  trustee  for  those  trusts,  and  no 
longer  as  mere  executor."  But  another  circumstance,  which  is 
perfectly  conclnsiTe,  is  the  signing  of  the  receipt  of  22d  No- 
vember, 1862,  as  trustee  of  Hrs.  Earle,  then  Hiss  Hettie 
Brockmau.  If,  then,  B.  T.  Brockman,  as  we  have  seen,  accept- 
ed the  office  of  tmetee,  as  soon  as  the  amount  of  the  legacy 
was  ascertained  to  be  in  his  hands  as  executor  and  payable  to 
the  trustee  of  Mrs.  Earle,  he  being  the  trustee,  the  same  was 
-paid  by  operation  of  law,  so  far  as  bis  liability  of  executor  was 
concerned,  and  became  cash  in  his  hands  as  trustee.  Schndl  v. 
Schrod«ry  Bail.  £q.  328.  This  was  ascertained,  as  appears  by 
the  statement  which  was  filed  with  the  bill  as  Exhibit  C.  For, 
while  this  statement  may  not  be  evidence  in  his  own  favor,  as 
was  argued,  it  is  quite  sufficient  to  show,  as  his  own  admission, 
that  he  had  set  apart  the  fond  due  to  himself  as  trustee,  and  it 
amounted  to  an  acknowledgment  that  he  held  that  money  as 
trustee  and  not  as  executor,  just  in  the  same  way  that  an  ad- 
ministrator who  is  also  the  guardian  of  one  of  the  distribnteee, 
by  making  a  return  in  whicti  he  credits  his  administration  ao- 
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count  with  ao  mnch  money  paid  to  himself  as  guardian,  trans- 
fers his  liability  from  his  administration  bond  to  his  guardian- 
ship  bond.  Seknell  v.  Schroder,  Bail.  Eq.  828  ;  Crmfiham  v. 
Crmishaw,  4  Bich.  Eq.  15.  The  resolt,  therefore,  is,  that  so 
far  from  the  plaintiff  being  liable  as  executor,  neither  one  of 
the  executors  were  liable,  as  »uch,  but  the  liability  was  trans- 
ferred to  B.  T.  Brocktnan  as  trnetee. 

This  view  of  the  case  disposes  of  what  seemed  to  be  the 
main  ground  relied  upon  in  the  argument  to  fix  a  liability  ap- 
on  the  plaintiff,  viz.,'  that  the  legacy  to  Mrs.  Earle  was  a  charge' 
Qpon  the  whole  estate,  including  that  which  had  been  given  to 
the  widow  for  life,  and  which,  upon  her  death,  was  sold  and 
went  into  the  hands  of  the  plaintiff  as  executor  of  Thomas  P. 
Brockman ;  and  that  until  such  legacy  was  paid  the  plaintiff 
could  not  lawfully  divide  the  proceeds  of  such  sale,  as  he  did 
do,  amongst  the  legatees  provided  for  by  the  nint^  clause  of 
the  will,  for  this  argument  rests  necessarily  upon  the  supposi- 
tion that  the  legacy  of  two  thousand  dollars  had  not  been  paid ; 
and  if,  as  we  have  seen,  there  is  no  foundati»n  for  such  a  sup- 
position, but  that,  on  the  contrary,  the  legacy  had  been  paid, 
whether  in  actual  cash  or  by  operation  of  law  can  make  no 
difference,  the  argument  must  necessarily  fail. 

The  next  question  is,  whether  the  pl^ntiff  can  be  held  lia- 
ble for  the  one  thousand  dollars  which  he,  as  executor,  paid 
over  to  B.  T.  Brockman,  as  trustee  for  Mrs.  Earle,  on  the  22d 
November,  1862.  "While  it  may  admit  of  a  question  whether, 
even  assuming  the  plaintiff  to  have  accepted  the  office  of 
trustee  for  Mrs.  Earle,  he  could  be  held  liable  under  the  cir- 
cumstances of  this  case,  we  prefer  to  rest  our  decision  upon  the 
ground  that  there  is  no  evidence  to  show  that  the  plaintiff  ever 
did  accept  the  trust,  and,  on  the  contrary,  that  there  is  at  least 
one  circumstance  which  would  indicate  that  he  declined  to 
accept.  The  mere  fact  of  hie  having  qualified  as  executor  is 
not  sufficient  evidence  that  he  accepted  the  trust  (Ashe  v.  Ashe, 
Rich.  Eq.  Ca.,  283),  for  as  Johnson,  J.,  in  that  case  says  :  "  If 
a  legacy  be  left  to  an  executor  and  he  qualify,  I  apprehend 
there  is  no  donbt  he  may,  notwithstanding,  say :  *  I  will  dis- 
charge my  duty  as  executor,  but  will  not  accept  the  legacy.'  " 
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Here  th^e  legacies  were  given  to  the  plaintiff  and  another. 
"  I  give  to  my  execatow,  in  trnat  for  Henrietta  and  Eloifle," 
and  we  see  no  reason  why  the  pkintiS  may  not  eay,  aa  we 
think  he  in  effect  did  flay :  "  I  will  discharge  my  dnty  as  ex- 
ecutor, but  will  not  accept  the  legacy."  When  he  practicaUv 
repudiated  the  tmrt  by  payinf^  over  the  portion  whidi  he  esti- 
mated was  due  to  Mrs.  Earle  to  the  person  whom,  as  we  have 
seen,  had  accepted  the  trost,  and  taking  his  receipt  as  trustee 
to  himself  as  executor,  there  is  no  fact  or  circnmstance  in  the 
case  indicating  any  intention  on  the  part  of  the  plaintiff  to 
accept  the  tmat,  and  we  do  not  think  he  should  be  held  to  have 
so  done. 

If,  then,  being  merely  the  executor,  he  made  this  payment 
to  the  tmstee  of  Mrs.  Earle,  he  did  exactly  what  his  duty  re- 
quired him  to  do,  and  of  course  cannot  be  held  liable. 

The  judgment  of  the  Circuit  Court  is,  therefore,  rcTersed, 
in  so  far  as  it  conflicts  with  the  views  herein  expressed,  and  the 
case  is  remanded  to  the  Circuit  Court  for  such  further  proceed- 
ings as  may  be  neceaaary. 

Motion  granted. 

WiLLAKD,  C.  J.,  and  Haskbll,  A.  J.,  concurred. 


Blfht  of  each  execnt«r  to  reeeire  propertj.— Each  of  serentl  ezecu- 
ton  has  a  right  to  the  manual  custody  of  the  assets  of  the  estate.  One  can- 
not lnalat  on  possession  solely  hf  himBelf,  and  the  court  will  not  interfere  to 
secure  such  a  result  unless  the  custody  complained  of  jeopaidites  the  Inter- 
gMs  of  the  beneflciaries  under  the  will.  Wood  t.  Brown,  34  If.  T.  8S7 ;  Burt 
T.  Burt,  «  K.  T.  46. 

It  follows  that  an  executor  Is  not  liable  for  permitting  tils  co-executor  to 
leceive  estate  securittes  or  funds,  unleas  he  knew  of  some  grounds  to  suspect 
danger  of  their  loss.  Sterret's  Appeal,  2  Fenn.  R.  419 ;  Boblnson's  Estate,  7 
Fhlla.  61;  While  t.  BuUock,  SO  Barb.  91;  Sparhawk  t.  BueU,  9  Tt  41; 
Adair  V.  Brimmer,  74  N.  T.  540;  De  Haven  t,  Williams,  80  Pa.  Bt.  480;  Tur- 
ner T.  Wilkl^s,  H  Ala.  ITS. 

LlabiUtj  for  property  transferred  to  eo^xecntor—- U  an  executor 
receives  propertf  of  the  estate  Into  liis  ponpcsidon  he  cannot  rid  himself  of  sU 
liability  by  merely  turning  It  over  to  a  co-executor.  PresnmptlTely  his  lia- 
bility conUnues,  and  he  must  show  some  good  reaeon  why  it  was  not  applied 
according  to  law  by  the  person  to  whom  he  delivered  it    Hesick  v.  Hedck, 
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7  Bwb.  120;  Douglaas  t.  Satterlee,  11  JohM.  16;  Clark  v.  Clark,  8  Paige, 
1G8;  Tosher  t.  BkiUman.  18  N.  J.  Eq.  999;  Fonts  t.  HortoD,  86  Miaa.  SCO; 
Sportiswk  T.  Buell,  6  Tt  41 ;  EdmondB  t.  Crenahaw,  14  Pet  166. 

Even  if  the  property  did  not  actuallf  pass  through  the  handB  of  the  exec- 
utor Bought  to  be  charged,  still  if  he  in  any  way  voluntarily  or  nnnecesBarUy 
assieted  the  defaulter  to  obtain  it  he  will  be  liable  peraonallj.  WaymaU  v. 
Jones,  4  Ud.  Ch.  COO  i  Schenck  t.  Bcbenck,  1  Or««n  fi.  J.  174 

One  exeentor  manft^ng  ftlone.— U  the  will  directs  that  one  oi'  more 
executors  shall  have  full  control  and  management  of  the  estate,  co-executors 
are  not  liable  without  proof  of  fraudulent  collusion  with  the  wrongdoer. 
Tan  Pelt  v.  Veighte,  14  N.  J.  L.  307. 

But  one  of  several  executors  cannot  escape  liability  for  the  misconduct  of 
an  agent,  because  his  co-executors  were  principally  engaged  in  the  manage- 
ment of  the  estate,  if  he  knew  of  the  appointment  and  failed  to  object  to  it. 
Brown's  Accounting,  16  Abb.  Pr.  N.  B.  467. 

It  Is  the  duty  of  each  executor  to  bring  to  the  surrogate's  attention  any 
f^ure  of  his  associates  to  obey  orders  of  the  court,  which  comes  to  his 
knowledge,  or  he  will  be  guilty  of  neglect  himself.  Hatter  of  McDonald,  4 
Bedf.  891. 

If  the  securities  of  the  estate  are  kept  in  any  place  scceeslble  to  both,  as 
where  both  have  keys  to  a  box,  or  where  one  has  the  box  and  the  other  the 
key,  each  must  use  diligence,  whenever  informed  that  the  repository  haa  been 
opened,  to  see  that  nothing  has  been  abstracted,  Uendes  v.  OuedaUa,  8 
Jdins.  &  H.  209;  Duncommun's  Appeal,  17  Pa.  968. 

Signing  a  joint  receipt,  joint  inventory  oi  joint  report  of  sales,  is  not  in 
itself  proof  positive  to  charge  both  executors  with  aaj  dMotlavit  of  the  funds 
occasioned  by  the  acts  of  only  one  signer.  Buch  joint  acta  are.  however,  pre- 
sumptive evidence'  of  a  joint  responsibility.  OchUtree  v.  Wright,  1  Der.  & 
BaL  £q.  8S7;  Williams  v.  Maitland,  1  Ired.  £q.  99;  Oaultney  v.  Nolan,  38 
Miss,  see;  Graham  v.  Davidson,  9  Dcv.  &  Bat  Eq.  156, 

Executor  leartng  the  State.— Where  the  statute  permits  an  executor  to 
revoke  the  letters  issued  to  his  co-executors,  upon  the  latter  leaving  the  State, 
he  is  bound  to  take  such  steps,  or  be  personally  liable  for  any  loss  occasioned 
by  his  neglect  to  do  so.    Hengst's  Appeal,  94  Fa,  814 

The  fact  that  the  executor,  before  leaving  the  State,  delivered  the  estate 
property  to  his  co-executor,  will  not  of  itself  free  him  from  further  liability. 
He  Is  still  bound  to  see  that  the  duties  of  the  trust,  once  assumed  by  him,  are 
properly  discharged.  OrifQth  v,  Frazier,  8  Cranch,  9;  Edmonds  v,  Cren- 
shaw, 14  Peters,  166. 

In  Tennessee  it  is  held,  that  where  the  duties  imposed  by  the  will  are  di- 
rectory, all  are  liable,  because  all  are  bound  to  see  that  such  directions  are 
carried  out;  but  where  the  duty  is  dlscreUonary,  each  is  in  general  responsi- 
ble only  for  his  own  exerdse  of  discretion.  Deaderick  v.  Cantrell,  10  Terg. 
968;  Hays  v.  Hays,  8  Tenn.  Ch,  Sa 
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Allen  vs.  Allen. 

[18  SodUi  Carolin*,  012.] 

Lboaoies  to  childbbs  and  stkakqebb. — Adbicption. — Dbtisb 
feb  capita. 

Where  a  legacj  is  pven  by  a  parent  to  a  child,  a  subsequent  advance  by  the 
parent  to  the  child  will  be  presumed  to  have  been  in  satisfaction  of  the  legacy; 
but  this  presamption  does  not  arise  where  the  gifts  are  to  slrangei*  oi  grand- 
children, oi  aft  of  a  residue. 

In  the  latter  class  of  gifts  an  intention  to  adeem  must  be  shown,  gjid  for  this  pur- 
pose extrinsic  evidence  is  admissible. 

A  release  of  all  interest  in  an  estate  executed  by  a  legatee  to  the  testator  in  his 
lifetime,  and  to  other  legatees,  for  a  money  consideration  paid  htm  by  the  tes- 

A  direction  that  the  residue  of  an  estate  be  converted  into  money  and  "  equaUy 
distributed  among  his  heirs,  share  and  share  alike,"  requires  the  distribution 
to  be  utaAe  ftr  eafita  and  not  peritirpei. 

On  petition  filed  by  Chfirlea  P.  Allen,  as  executor  of  the 
will  of  Bannister  Allen,  praying  a  construction  of  the  will. 

From  the  decree  made  by  the  probate  judge,  several  of  the 
parties  appealed  to  the  Cirouit  Coort.  In  September,  1878, 
several  of  the  defendants  moved  before  Judge  Hudson  to  dis- 
miss such  appeal  for  a  failnre  on  appellant's  part  to  serve  such 
defendants  with  a  copy  of  their  grounds  and  notice  of  appeal 
twelve  days  before  the  appeal  was  to  be  entered  in  the  Circuit 
Court.    This  motion  was  denied. 

The  facts  in  the  case  are  fully  set  out  in  the  decree  of  the 
Circuit  Judge,  which,  in  snbfitance,  is  as  follows : 

It  appears  that  Bannister  Allen,  late  of  said  State  and  county, 
departed  this  life  on  September  4th,  1876,  leaving  in  force  a 
will  execated  by  him  on  December  8th,  1871,  of  which  Charles 
P.  Allen,  the  petitioner,  is  sole  qualified  executor.  Testator 
left  considerable  estate,  real  and  personal,  and,  as  his  heirs-at- 
law,  a  widow,  and  a  number  of  children  and  grandchildren,  all 
of  whom  are  parties  to  this  proceeding,  and  who  are  all  bene- 
ficiariee  under  said  will.  The  pleadings  in  the  ease  contain  a 
fall  statement  of  undisputed  facto,  and  a  copy  of  the  will,  and 
are  referred  to  when  necessary  for  explanation  of  the  statemente 
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herein  contained.  Between  the  date  of  the  will  and  the  death 
of  the  testator,  there  were  Tarioae  money  transactiona  hetween 
the  testator  and  his  children  and  grandchildren,  oat  of  which 
have  grown  the  conflicting  claims  of  the  parties  now  before  the 
court  for  adjndic&tion.  These  transactions  are  snbstantially  as 
follows : 

1.  As  to  Charles  P.  Allen,  son — 
The  will  gives  him  tl,200  in  gold. 

April  1st,  1874.  Charles  P.  Allen  gave  testator  a  paper 
nnder  seal,  by  which  he  promised  to  pay  Mm  at  one  day  $1,200 
in  gold  and  $1,300  in  cnrrency,  withoat  interest,  "in  full  for 
that  much." 

2.  As  to  Byrd  O.  Allen,  son— 
The  will  gives  no  "special  bequest," 

Jnly  3d,  1874.  Byrd  O.  Allen  gave  testator  a  receipt  under 
seal  for  $2,000,  "  in  full  of  his  distribntive  share  of  the  estate," 
and  by  it  renomices  and  forever  relinquishes  all  claims  by  in- 
heritance or  otherwise  to  the  same. 

3.  As  to  James  T.  Allen,  son — 
The  will  gives  $1,200  in  gold. 

November  2dth,  1875.  James  T.  Allen  gave  testator  a  re- 
ceipt nnder  seal  for  $3,741,  "  in  part  payment  of  his  interest  '* 
in  the  estate,  and  June  20th,  1876,  a  note  under  seal  for  $20  for 
valne  received. 

4.  As  to  Bannister  A.  Davis,  grandson — 

The  will  gives  two  tracts  of  land,  in  all  three  htmdred  and 
twenty-three  acres,  and  $1,000. 

September  12tb,  1864.  Bannister  A.  Davis  gave  testator 
his  note  nnder  seal  at  one  day  for  $100 ;  on  December  23d, 
1872,  bis  note  nnder  seal  for  six  months  for  $11  46,  for  money 
received ;  and  May  29th,  1876,  his  note  under  seal  for  $50,  for 
value  received,  for  one  day.  These  notes  are  all  payable  to 
"  bearer." 

5.  As  to  Ella  Lee,  granddaughter — 
The  win  gives  her  »500. 

July  4th,  1874.  Ella  Lee  gave  testator  a  receipt  under  seal, 
$1,010,  "in  full  of  her  distributive  share"  in  his  estate,  and 
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thereby  renonnces  and  forever  relmqoislLes  all  claim  by  inherit- 
ance or  otherwise  to  her  part  of  hia  estate. 

6.  As  to  James  B.  Allen,  son — 

The  will  gives  him  $500. 

October  16th,  1875.  Joseph  N.  Brown,  as  guardian,  re- 
ceived for  him,  from  testator^  a  note  on  Stephen  McOoUy, 
amoonting  with  interest  to  the  stun  of  $1,313  85,  and  $15  in 
cnrrency,  on  this  testator,  indorsed  and  signed  of  same,  "  receipt 
against  my  grandson,  James  Bannister  Allen,  in  full  against  my 
estate." 

T.  As  to  Indiana  Barksdale,  daughter — 

The  will  gave  her  no  special  beqaest. 

September  7th,  1870.  Indiana  Barksdale  gave  to  testator  a 
paper  nnder  seal,  acknowledging  the  receipt  of  $2,000  in  full  of 
her  distributive  share  of  his  estate,  and  thereby  renounced  and 
relinquished  to  the  other  heirs-aUaw,  devisees  and  legatees,  when 
their  rights  shall  accme,  ail  claim  by  inheritance  or  otherwise  to 
any  part  of  the  estate,  and  binds  herself,  her  heirs,  executors 
and  administrators  to  the  fnlfilment  thereof,  in  consideration  of 
the  said  $2,000.  Also,  Indiana  Barksdale  gave  testator,  April 
8th,  1869,  and  before  the  date  of  the  will,  a  receipt  under  seal 
for  $535,  except  four  slaves,  to  stand  good  against  her  in  the 
estate. 

8.  As  to  Charlotte  Ann  (Allen)  Orr,  granddaughter,  and 
John  Earle  Bannister  Allen,  grandson — 

The  will  gives  to  each  the  sum  of  $500. 

October  6th,  1874,  John  B.  Moore,  as  their  guardian,  gave 
testator  a  receipt  for  $1,000  each,  to  he  managed  and  accounted 
for  by  him  aa  guardian ;  also,  without  date,  and,  I  suppose,  after 
coming  of  age,  they  gave  a  receipt  jointly  for  $2,000,  in  full  of 
their  distribative  share,  and  thereby  renounced  and  forever  re- 
linquished all  claim  by  inheritance  or  otherwise  to  the  estate. 
On  December  10th,  1875,  Pet  Allen  Orr  gave  testator  a  receipt 
nnder  seal  for  $1,100,  in  full  of  her  distributive  share  of  his 
estate,  and  thereby  renonnces  and  forever  relinquishes  to  the 
other  heirs-at-law,  devisees  and  legatees,  when  their  rights  shall 
accrue,  all  claim  by  inheritance  or  otherwise  to  her  part  of  the 
estate,  and  binds  her  heirs,  executors  and  administrators  for  the 
Vol.  L— 81 
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complete  fnlfilment  of  the  above,  in  consideration  the  said  BDm 
of  $1,100. 

And  John  E.  Allen,  September  23d,  1875,  gave  a  receipt  to 
his  grandfather  (the  testator)  for  $1,000,  in  full  of  all  demands 
against  his  estate. 

Aletbia  Allen,  Charlotte  Aim  (AUec)  On-  and  Pet  Allen  are 
asenmed  to  be  the  same  person,  and  John  Allen,  John  £.  B.  Allen 
and  John  £.  Allen,  also  the  same  person. 

9,  As  to  B.  BoUin  Allen,  son — 

The  will  gives  him  a  tract  of  four  hundred  and  fifty  acres  of 
land,  one  mole,  and  $1,200  in  gold. 

April  let,  1874.  B.  Bollin  Allen  gave  to  testator  a  paper 
onder  seal,  hj  which  he  promised  to  pay  testator  one  day  after 
date  $1,200  in  gold,  included  in  the  wCl,  and  $1,300  in  cnrrency, 
in  full  for  that  much,  without  interest. 

10.  As  to  B.  Berrien  Allen,  eon — 

The  will  gives  him  land  known  as  the  Carother's  and  Mock- 
lin's  tracts,  a  horse,  one  mule,  and  $1,200  in  gold. 

April  Ist,  1874.  B.  Berrien  Allen  gave  testator  a  paper  mi- 
der  seal,  by  which  be  promised  to  pay  testator  one  day  after 
date  $1,200  in  gold,  included  in  the  will,  and  $1,300  in  currency, 
in  full  for  that  mnch,  without  interest. 

Also  note  without  date,  payable  three  years  after  date,  for 
$700,  for  improvements  on  the  "  Home  Place,"  including  dwell- 
ing-house, gin-honse  and  other  buildings,  with  the  land  belonging 
to  them,  without  interest. 

11,  As  to  Mary  A.  McCalla,  daughter — 

The  will  gives  the  "  Harkness  Place,"  contiuning  two  hun- 
dred and  twenty-five  acres,  and  $1,200  in  gold. 

March  18th,  1876.  Mary  A.  McCalk  gave  testator  a  receipt 
for  $3,800,  in  part  payment  of  her  interest  in  the  estate,  and  in 
consideration  thereof  she  relinquishes  her  interest  in  the  "  Hark- 
ness Place,"  given  to  her  in  the  will. 

12.  As  to  Elizabeth  or  Lizzie  Watson,  daughter — 

The  will  ^ves  her  a  remainder,  after  the  death  of  the  widow, 
in  the  "Home  Place,"  a  tract  of  land  described  in  the  will, and 
the  sum  of  $1,200  in  gold. 

April  24th,  1876.  Lizzie  Watson  gave  to  testator  a  certificate 
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under  seal  that  she  that  day  received  of  him  $200,  making  in 
all  $4,000,  given  by  him  for  the  "  Home  Place,"  willed  to  her 
by  him. 

Febraary  25th,  1676,  ehe  gave  a  certificate  that,  ia  conBid- 
eration  of  $3,800,  she  relinquished  all  daima  given  and  be- 
queathed to  her  by  her  father  in  his  will ;  ihtt  being  for  part  of 
the  land,  "  Home  Place,"  willed  to  her,  &o.  ■' 

Febmary  16th,  1876,  ehe  gave  him  a  paper  nnder  seal,  by 
which  she  relinqnished  all  claim  to  the  "  Home  Place,"  no  con- 
sideration being  stated. 

13,  Afl  to  James  A.  Moragne,  grandson ;  Mary  Brady,  grand- 
danghtor ;  Afice  Brady,  granddaughter — 

The  will  gives  them  a  jadgment  against  their  father,  P.  B. 
Moragne,  and  contains  no  estimate  of  its  valne.  The  testator 
gave  them  nothing  after  the  execution  of  the  will,  so  far  as  ap- 
pears to  the  court. 

14.  Ab  to  Ann  Ehzabeth  Allen,  the  widow — 

The  win  gives  her  the  "  Home  Place  "  and  valuable  personal 
property,  consisting  of  furniture,  plantation  tools,  implements, 
stock,  provisions,  &e.,  for  life,  with  remainder'as  to  the  "Home 
Place  "  to  Elizabeth  S.  or  Lizzie  Watson,  and  as  to  the  personalty 
to  the  four  younger  children.  Bannister  Bollin,  Basil  Berrien, 
Mary  A.  and  Elizabeth  S.,  share  and  share  alike.  Also,  the  will 
gives  her  $500  in  gold  absolutely,  and  directs  that  the  provision 
made  in  the  will  shall  be  in  bar  of  dower. 

It  is  alleged,  and  not  denied,  that  a  settlement  has  been  made 
with  the  widow  by  the  ezecntor,  and  no  question  has  been  raised 
as  to  its  correctness. 

The  will  contains  a  residuary  clause  in  the  following  words, 
to  wit ; 

"  It  is  my  will,  and  I  hereby  direct  that  all  my  estate  not 
hereinbefore  disposed  of,  be  converted  into  money  by  the  sale 
of  the  real  and  personal  property,  and  by  the  collection  of  the 
debts  due  to  me,  as  far  as  possible,  and  that  the  proceeds  be 
equally  distributed  among  my  heirs-at-law,  share   and   share 

Upon  the  hearing  before  the  jndge  of  probate  it  was  held : 
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1.  That  the  diviaion  of  the  reflidnnm  iinder  this  clause  ehoTild 
be  made  "^wr  capita." 

2.  That  whenever  the  amontits  adranced,  "  ae  shown  by  the 
receipts  and  notes,  be  egaal  to  or  greater  than  the  specific  lega- 
cies, the  latter  will  be  wholly  adeemed,  and  in  cases  where  they 
are  greater,  the  exceBa  shall  be  thrown  into  the  residaam  of  the 
estate,  and  considered  as  an  adrancement,  the  parties  accounting 
for  the  same  in  the  distribution. 

3.  "  That  the  relingaishments  are  not  renanciations  of  the 
whole  interest  of  the  parties  who  executed  the  same,  but  shall 
stand  upon  the  same  footing  as  the  notes  and  receipts,  adeem- 
ing the  specific  legacies  when  equal  to  them,  and  the  excess,  if 
any,  to  be  an  increase  of  the  reeidnum  of  the  estate  ;  the  par- 
ties accounting  for  the  same  as  advancements  in  the  distri- 
bution of  the  residue  of  testotor's  estate,  and  when  the 
amounts  so  advanced  do  not  equal  the  specific  legacies,  then 
the  ademption  will  be  only  pro  tanto  in  the  case  of  all  pay- 
ments." 

This  decree  was  made  in  order  to  settle  the  principles  apon 
which  the  estate  is  to  be  divided  preparatory  to  an  accountings 
which  the  executor  is  prepared  to  make,  having  a  lai^  portion 
of  the  funds  in  bank.  The  exceptions  put  in  issue  every  point 
decided  by  the  judge  of  probate,  and  opens  the  whole  case  for 
adjudication  in  this  court. 

From  this  decree  the  present  appeal  was  taken. 

J.  S.  Cothran,  for  appellants. 

S.  McGovxm,  Jf.  P.  D«  Bruhl  and  E.  B.  Gary,  for  re- 
spondents. 

McIvBB,  A.  J.  A  preliminary  question  has  been  nused  in 
this  case  as  to  whether  due  notice  of  appeal  was  given  by  some 
of  the  parties  from  the  decree  of  the  judge  of  probate,  which 
must  first  be  disposed  of.  The  order  of  Judge  Hadson,  refu»- 
jng  to  dismiss  the  appeal  of  certain  of  the  parties  upon  the 
ground  stated,  is  not  appealable  {Benderson  v.  WyaM,  8  S.  C. 
112),  but  even  if  it  were,  we  should  be  inclined  to  agree  with 
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him  in  the  view  which  he  seema  to  have  takeu,  and  we  will 
therefore  proceed  to  consider  the  case  upon  its  merits. 

Moat  of  the  qaeetiona  raised  are  Dovel,  at  least  in  this  State, 
and  not  free  from  difficulty.  The  case  has,  therefore,  demanded 
and  has  received  the  most  thorough  consideration  and  careful 
attention. 

The  object  of  the  action,  which  was  institnted  by  Charles  P. 
Allen,  as  executor  of  the  last  will  and  testament  of  Bannister 
Allen,  against  his  devisees  and  legatees,  was  to  obtain  the  in- 
Btmctions  of  the  court  as  to  the  proper  mode  of  distributing  the  ■ 
estate  ander  the  proviaions  of  the  wilL  Except  as  to  the  re- 
siduary clause,  no  question  has  been  raised,  and  no  difficulty  is  - 
perceived  in  ascertaining  the  construction  which  should  be 
placed  upon  the  terms  of  the  will ;  bat  the  conflicting  claims 
which  the  court  is  eaUed  upon  to  determine  arises  mainly  out  of 
various  money  transactions  between  the  testator  and  his  devisees 
and  legatees  during  his  lifetime.  For  a  detailed  account  of  these 
transactions  reference  must  be  had  to  the  brief  and  to  the  decree 
of  Judge  Fraser,  who  heard  the  case  on  its  merits,  where  they 
are  very  clearly  and  succinctly  stated.  In  general  terms,  these 
transactions  may  be  claaeified  as  follows:  Ist.  Payments  of 
money  by  the  testator  to  the  legatees,  evidenced  by  simple  re- 
ceipts. 2d.  Payments  evidenced  by  receipts  which  are  expressed 
to  be  in  full  or  in  part,  of  distributive  shares  of  testator's  estate. 
8d.  Ordinary  notes  given  by  several  of  the  legatees  to  the  tes- 
tator, itk  Papers  in  the  form  of  notes  under  seal,  by  which 
'  the  legatee  promises  to  pay  to  the  testator,  one  day  after  date, 
^'twelve  hundred  doUare  in  gold,  included  in  the  will  paid,  and 
thirteen  hundred  dollars  in  currency,  in  full  for  that  much, 
without  interest,"  upon  each  of  which  is  the  following  indorse- 
ment by  the  testator :  "  I  give  of  the  within  note  to  my  son 
[naming  him],  in  part  of  my  estate  of  the  late  will  and  testa- 
ment, and  dated  8th  December,  1871."  6th.  Papers  in  which 
the  legatee  signing  acknowledges  the  receipt  of  a  spedfied  som 
of  money  from  the  testator,  "  in  full  of  my  distributive  share 
of  the  estate  of  my  said  father,  and  I  hereby  renounce  and  for- 
ever relinquish  to  the  other  heirs-at-law,  devisees  and  le^tees 
of  Bannister  Allen,  my  father,  when  their  rights  sh^  ac- 
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cme,  all  claim,  by  inheritance  or  otherwise,  to  any  part  of 
Bftid  estate,  and  I  hind  myself,  my  heirs,  execntors  and  admin- 
istratore,  for  the  complete  fulfilment  of  the  above,  in  conaid- 
eration  of  said  eam  of  two  thousand  dollars  received  by  me ;" 
the  only  di2erence  in  the  papers  belonging  to  this  class  being 
that  in  some  of  them  the  interest  ie  not  relinqaished  "to  the 
other  heirs,"  &c.,  as  in  the  one  above  set  out,  but  contain  a 
simple  relinqni^ment  of  "  all  claims,  by  inheritance  or  other- 
wise, to  any  part  of  said  estate."  6th.  Papers  in  which  Mrs. 
Watson  and  Mrs.  McCalla  acknowledge  the  receipt  of  certain 
sums  of  money  from  the  testator,  in  consideration  whereof 
they  renounce  all  claim  to  the  lands  devised  to  them  by  the 
testator. 

The  qnestions  are :  Whether  these  transactions  shall  operate 
as  ademptions  of  the  legacies  given  in  the  will  t  If  so,  whether 
they  adeem  only  the  pecuniary  legacies  of  specific  amoonts,  or 
the  interest  which  each  of  the  legatees  may  be  entitled  to  nnder 
the  residnary  clause  also  t  What  efiect  the  .papers  purporting 
to  release  the  interest  of  several  of  the  legatees  shall  have,  and 
what  effect  the  papers  executed  by  Mrs.  Watson  and  Mrs.  Mc- 
Calla shall  have  1 

The  general  rule  upon  the  subject  of  the  ademption  of  leg- 
acies is,  that  where  a  father,  or  one  who  has  placed  himself  in 
loco  pareniiaf  gives  a  legacy  to  a  child,  or  to  one  toward  whom 
he  has  assumed  snch  a  relationship,  he  is  understood  to  give  a 
portion,  and,  in  consequence  of  the  leaning  of  the  courts  against 
double  portions,  if  the  parent  afterward  advances  a  portion  to 
such  child,  the  presumption  is  that  it  was  intended  as  a  satis- 
faction of  the  legacy,  either  in  whole  or  in  part,  as  the  case  may 
be,  and  the  legacy  is  adeemed  pro  tanto.  -But  in  case  of  a 
legacy  to  a  stranger  (and  in  this  respect  even  grandchildren  are 
regarded  as  strangers),  no  sach  presumption  arises,  and  nhless 
there  is  proof  showing  that  the  subsequent  advance  was  in- 
tended aa  a  satisfaction  of  the  legacy,  there  will  be  no  ademp- 
tion, and  the  legatee  will  be  entitled  to  both.  JEie  parte  Pye, 
18  Tes,  140 ;  Jiichardsm  v.  Riohardaon,  Dud.  Eq.  184.  The 
qnestion  of  ademption  is  a  question  of  intention ;  as  is  well  said 
in  one  of  the  cases,  "  intention  is  of  the  very  essence  of  ademp- 
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tioB."  ThoB,  where  the  legacy  is  from  a  parent  to  a  child,  or 
from  one  who  has  aseomed  that  relationBhip  to  the  legatee,  the 
intention  to  adeem  is  presumed  merely  from  the  relationship, 
dnd  in  the  absence  of  any  evidence  to  the  contrary,  snch  pre- 
sumption is  concluBive  of  the  intention.  But  where  no  snch  re- 
lationship exists,  then  no  anch  presamption  arises,  and  the  inten- 
tion becomes  a  matter  of  proof,  for  which  purpose  extrinsic 
evidence  may  be  resorted  to,  not  for  the  purpose  of  showing  ^n 
intention  to  revoke  or  alter  any  portion  of  the  will,  but,  as  is 
fnlly  shown  in  the  eases,  for  the  purpose  of  showing  what  wss 
the  intention  of  the  testator  in  making  the  subsequent  advance 
6r  payment — whether  he  intended  it  to  operate  as  a  satisfaction 
of  the  legacy,  or  as  an  additional  bounty  to  the  legatee.  Shtidal 
V.  Jekyll,  2  Atk.  516 ;  BoseweU  v.  Serniei,  3  Atk.  77 ;  Kirk  v. 
£3dowea,  3  Hare,  509 ;  Hickarda  v.  Exunphreys,  15  Pick.  133 ; 
OiUiam  v.  Chancellor,  43  Miss.  437,  reported  also  in  5  Am. 
Rep.  498.  The  case  of  Richard*  v.  Humphreys  was,  in  some 
of  its  aspects,  very  much  like  the  ease  now  under  consideration, 
and  will  be  fonnd  fnll  and  instmctive.  In  that  case  a  brother, 
by  his  will,  gave  a  legacy  of  $500  to  his  sister,  who  was  a  mar- 
ried woman,  and  afterward,  at  her  request,  advanced  her  some- 
thing over  $400  to  aid  her  in  the  purchase  of  land,  taking  a 
receipt  therefor,  in  which  it  was  stated  "  that  the  money  was 
given  in  part  payment  of  the  dowry  given  her  in  his  will." 
The  Court  held  that  this  showed  that  the  payment  was  made  on 
account  of  the  legacy,  and  that  it  wits,  therefore,  adeemed  to 
the  extent  of  the  amount  paid.  In  that  case  the  court  used  this 
langoage :  "  Ademption  takes  effect,  not  from  the  act  of  the 
legatee  in  releasing  or  receiving  satisfaction  of  the  legacy,  but 
solely  from  the  .will  and  act  of  the  testator  in  making  such 
payment  or  satisfaction,  or  substituting  a  different  act  of  bonn* 
ty  which  is  shown  by  competent  proof  to  be  intended  as  such 
payment,  satisfaction  or  substitute."  Hence  it  makes  no  differ- 
ence that  the  legatee  was,  at  the  time  of  receiving  the  payment, 
under  the  disability  of  coverture  or  infancy,  as  the  ademption 
depends  solely  upon  the  will  of  the  testator,  and  not  upon  the 
ability  of  the  legatee  to  give  a  valid  discharge.  It  is  veiy  true 
that  it  has  been  held  that  no  presumption  of  an  intention  to 
adeem  arises  where  the  bequest  is  of  a  residuum  or  of  an  inter- 
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eat  therein,  even  where  the  bequest  is  from  a  person  etanding 
in  the  relation  of  parent  to  the  legatee,  and  thiB  becaoae  a  re- 
gidnnm  or  interest  therein  can  never  be  regarded  as  a  portion, 
strictly  speaking,  inaamnch  as  the  amount  is  necesaarily  of  an 
nneeitain  character,  and  hence  the  presumption  against  donble 
portions  does  not  arise.  Fa/mJiani,  v.  PhiUipa,  2  Atk.  215 ; 
Freemanile  t.  Banks,  5  Yes.  85.  Bat  if,  as  we  have  seen,  the 
question  of  ademption  is  a  question  of  intention,  we  are  unable 
to  perceive  any  good  reason  why,  where  the  proof  shows  an  in- 
tention to  adeem  not  only  a  pecnniaiy  legacy  bat  also  an  inter- 
est in  the  residue,  such  intention  should  not  be  allowed  fuU 
effect.  We  have  not  been  able  to  find  any  case  in  which  an 
interest  in  the  residue  has  been  held  to  be  adeemed  by  a  snbse- 
qnent  advance ;  but  we  do  find  that,  in  the  case  of  Lady  TTiytme 
V.  Earl  of  Glengall,  2  H.  L.  Cas.  131,  upon  a  fall  review  of  the 
anthoritiea,  it  was  held  that  a  bequest  of  a  residue  will,  accord- 
ing to  its  amount,  be  a  satisfaction  of  a  portion,  either  in  foil 
(ft  jpro  tanio,  as  the  case  may  be,  and  it  is  difficnlt  to  under- 
stand how,  upon  the  same  principle,  we  can  avoid  holding  that 
a  portion  by  settlement  or  otherwise  shall,  in  like  manner,  be 
a  satisfaction  of  a  previous  bequest  of  a  residue  to  the  extent 
that  the  former  may  cover  the  latter.  We  think,  therefore, 
that  where  the  evidence  shovrs  such  to  be  the  intention,  an 
interest  in  the  residue,  as  well  as  a  general  pecuniary  legacy, 
may  be  adeemed  by  a  subsequent  advance  of  money  to  the 


It  would  seem  that,  upon  the  same  principles,  devises  of 
real  estate  onght  likewise  to  be  adeemed  (if  such  a  term  can, 
with  any  propriety,  be  applied  to  devises)  by  subsequent  pay- 
ments to  the  devisees  with  the  intention  of  producing  that  re-, 
suit ;  but  it  is  conceded  that  the  doctrine  of  ademption  has 
never  been  applied  to  devises  of  real  estate,  and,  in  the  absence 
of  any  authority,  we  do  not  feel  justified  in  disregarding  the 
well-established  line  which  has  for  ages  been  drawn  between 
real  and  personal  estate,  even  though  we  may  be  thereby  com- 
pelled to  thwart  the  obvious  inteution  of  the  testator,  and  dis- 
turb that  distribution  of  his  property  which  he  thought  was 
proper  and  just  to  his  descendants.  For  while  the  intention  of 
&e  testator  is  the  cardinal  rule  of  construction  of  a  will,  yet 
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TOch  intention  cannot  be  giren  effect  where  it  is  in  conflict 
with  the  rales  of  law.  A  devise  of  real  estate  cannot,  like  a 
pecnniarj  legacy,  be  affected  hj  ttaj  Bubseqnent  transactions  be- 
tween the  testator  and  the  devisee,  but  most  stand  nntil  it  is 
revoked  or  altered  in  the  manner  prescribed  by  law.  The 
papers  signed  by  Mrs.  Watson  and  Mrs.  McCoUa  cannot,  there- 
fore, operate,  as  they  were  doubtless  intended,  as  ademptions  of 
the  devises  to  these  ladies ;  they  cannot,  as  we  shall  presently 
see,  have  any  effect  as  releases,  and  they  cannot  operate  to 
adeem  the  interests  of  these  devisees  in  the  reaidnnm,  for  they 
were  not  so  intended  by  the  testator,  but,  on  the  contrary,  are 
expressly  declared  to  be  intended  for  a  different  purpose,  which, 
as  we  have  seen,  most  fail  because  in  conflict  with  an  estab- 
lished role  of  law.  Nor  can  they  be  treated  as  advancements, 
for  the  doctrine  of  advancementa  applies  only  in  eases  of  in- 
testacy, or  where;  as  in  Manning  v.  Manning,  12  Itich.  £q. 
410,  the  testator  in  his  will  has  directed  that  property  given  to 
his  children,  in  his  lifetime,  should  be  accounted  for  by  them. 
Here,  however,  there  is  no  such  direction  in  the  will,  and 
to  give  the  transactions  evidenced  by  these  papers  the  effect 
of  advancementB  would,  in  effect,  be  an  alteration  of  the 
will,  without  the  formalities  required  by  law  for  such  a 
purpose. 

The  next  inquiry  is  as.  to  the  effect  of  the  receipts  in  whicli 
some  of  the  legatees  have  undertaken  to  release  their  interesta 
in  the  estate  of  the  testator  during  his  lifetime.  We  agree 
with  the  Circuit  judge  that,  so  far  as  they  purport  to  be  releases 
of  any  interest  in  the  estate,  they  are  absolutely  void,  and  it  is 
scarcely  necessary  to  add  anything  to  what  he  has  said  apon  the 
subject.  It  may  be  true  that,  in  equity,  a  release  of  a  mere, 
naked  possibility  or  expectancy  of  an  heir  to  his  ancestor's  es- 
tate, or  of  a  legatee  of  an  interest  nnder  the  will  of  a  person 
then  living,  if  founded  upon  a  valuable  consideration,  might  be 
carried  into  effect,  after  the  death  of  such  ancestor  or  testator, 
as  a  right  acquired  under  a  contract  (2  Story's  £q.  Jur. 
g  1040,  h) ',  but,  certainly,  without  such  consideration,  it  would 
be  a  nullity.  Morrie  v.  Burroughs,  1  Atk.  399.  In  this  case, 
it  is  not  pretended  that  there  was  any  consideration  for  the  so- 
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called  releasee  as  between  the  parties  who  signed  them  and  the 
Other  heirs,  deviseea  and  legatees  of  the  testator ;  and  it  conld 
not  be  said  that  there  was  any  valaahle  eonBideration  passing 
hetween  the  testator  himself  and  those  who  undertook  to  release, 
for  the  testator  haring,  up  to  the  time  of  hia  death,  absolate 
testamentary  power  over  all  of  his  property,  could,  by  a  simple 
stroke  of  Iub  pen,  have  effected  the  very  same  objects  by  rerok- 
ing  any  legacy  or  devise  in  his  will.  Hence  Uiese  releases  are, 
in  onr  opinion,  absolute  nullities,  as  well  those  which  purport 
to  relinquish  "  to  the  other  heirs,"  &g.,  as  those  which  do  not 
purport  to  relinquish  to  any  particular  person  or  persons,  and 
can  only  have  effect  as  acknowledgments  of  the  receipt  of  bo 
much  money  on  account  of  interests  in  the  estate.  The  cases 
which  have  been  cited  to  sustain  the  validity  of  these  releasee 
{Lockyir  v.  Savage,  2  Strange,  947 ;  Ives  v.  Jtfetcalf,  1  Att.  63 ; 
Mlunden  v.  Barjcer,  1  P.  Wms.  639 ;  Cox  v.  BelkAa,  2  P,  Wms. 
272),  and  others  of  that  class,  prove,  on  examination,  to  be  cases 
arising  under  the  custom  of  liOndon,  by  which  a  man's  testa- 
mentary power  did  not  extend  to  the  whole  of  his  personal  es- 
tate, unless  he  died  leaving  neither  wife  or  child.  If  he  left  a 
wife  and  children,  his  personal  estate  was  divisible  into  three 
equal  parts,  one  of  which,  called  the  orphanage  part,  went  to 
the  children,  another  to  the  widow,  and  the  third  was  at  his 
Own  disposal.  1  Wms.  on  Ei'rs,  2,  3 ;  Heron  v.  Seron,  2  Atk. 
160.  Inasmuch,  therefore,  as  the  father  could  not,  by  his  will, 
deprive  his  child  of  an  equal  share  in  what  was  called  the  or^ 
phanage  part,  a  release  by  the  child  to  the  parent  of  his  interest 
in  such  orphanage  part,  in  consideration  of  the  payment  of  a 
sum  of  money,  has  been  sustained,  in  the  cases  above  mentioned, 
as  a  transaction  based  upon  a  valuable  consideration,  because 
there  the  parent  acquired  something — the  right  to  dispose  of 
the  child's  share  of  the  orphanage  part — in  exchange  for  the 
money  paid  to  the  child ;  while  here,  where  there  is  no  such  re- 
striction upon  the  testamentary  power,  it  is  Very  manifest  that  a 
parent  obtains  nothing  by  such  a  transaction,  and  it  cannot  be 
supposed  that  he  pays  his  money  in  consideration  of  obtaining 
a  right  which  he  already  enjoys. 

We  conclude,  then,  that  so  far  as  papers  of  the  first  class  are 
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tioncenied — ordinaiy  receipta — they  will  or  will  not  be  regarded 
as  ademptions  of  legacies  pro  tanto  accordingly  as  the  evidence 
Uddneed  may  show  the  intention  of  the  testator;  that  as  to 
papers  iu  the  second  class — receipts  which  are  expressed  to  be 
in  full  or  in  part  of  distributive  shares  or  interests  in  the  testa- 
tor's estate — they  will,  without  further  evidence,  be  regarded  as 
ademptions  of  legacies,  residuary'  as  well  aa  pecuniary,  to  the 
extent  of  the  amount  meatioued  therein,  ae  they  bear  upon  their 
face  evidence  that  such  was  the  intention  of  the  testator ;  that 
as  to  papers  in  the  third  clasa^-ordinary  notes — they  are  to  be 
regarded  as  asseta  of  the  testator's  estate,  to  be  accounted  for 
by  the  executor,  and  not  as  ademptions  of  legacies ;  that  as  to 
papers  of  the  fonrth  class — ^papers  in  the  form  of  notes  promis- 
ing to  pay  $1,200  in  gold,  included  in  the  will,  paid,  &c. — they 
&re  to  be  regarded  aa  ademptions  of  legacies,  residuary  as  well 
as  pecuniary,  withont  further  evidence,  as  the  terms  in  which 
they  were  written,  taten  in  connection  with  the  indorsements 
made  thereon  by  the  testator,  satisfy  us  that  such  was  his  inten* 
tion ;  that  as  to  the  papers  in  the  fifth  class — releases  as  they  are 
called — they  are  nullities,  except  so  far  as  they  acknowledge  the 
receipt  of  specific  sums  of  money,  and  that  they  are  to  be  re- 
garded as  ademptions  of  legacies,  residuary  as  well  as  pecuniary, 
to  the  extent  of  the  amounts  so  specified ;  and  that  as  to  the 
sixth  class — papers  signed  by  Hrs.  Watson  and  Mrs.  McCalla — 
tbey  are  to  be  regarded  as  nullities.  We  think,  also,  that  the 
indorsement  made  by  the  testator  on  the  letter  of  Joseph  N. 
Brown,  acknowledging  the  receipt  of  a  note  and  a  small  amount 
in  currency,  as  gnardian  of  James  B.  Allen,,  is  sufficient  evi- 
dence of  the  intention  of  the  testator  to  thereby  adeem  not 
only  the  pecuniary  legacy  of  J,  B.  Allen,  bat  also  his  in- 
terest in  the  residue  pro  tanio,  and  that  the  gift  of  the  note 
was  snflBciently  ejusdem  generis  to  bring  it  within  the  rale  as 
to  ademptions  of  legacies.  Hiakardson  v.  Richardson^  Dud. 
Eq.  194-5. 

The  only  remaining  inquiry  is  as  to  the  manner  in  which 
the  residue  of  the  estate  is  to  be  divided — ^whether  per  stirpes 
or  per  Capita.  The  language  of  the  residuary  clause  is  as 
follows:  "It  is  my  will,  and  I  hereby  direct,  that  all  my  estate, 
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not  hereinbefore  disposed  of,  be  converted  into  money  by  the 
sale  of  the  real  and  peraonal  property,  and  by  the  collection  of 
all  the  debts  due  to  me,  as  far  ae  poaaible,  and  that  the  proceeds 
be  equally  distribnted  among  my  heira-at-law,  share  and  share 

The  general  rule  is,  that  where  there  is  a  gift  to  a  class  of 
persons,  without  any  direction  as  to  the  proportions  in  which 
the  individuals  of  the  class  are  to  take,  all  who  can  bring  them- 
selves within  the  class  are  entitled  to  participate  io  the  distri- 
bntion,  which  most  be  ^r  capita.  But  where  the  gift  is  to  a 
class,  the  individuals  of  which  can  only  be  ascertained  by  a 
resort  to  the  statute  of  distributions,  then  the  provisions  of  the 
statute  must  also  be  resorted  to  for  the  purpose  of  ascertaining 
the  proportions  in  which  the  donees  are  to  take,  unless,  in  the 
instrument  by  which  the  gift  is  made,  a  different  rule  of  distri- 
bntion  shall  be  prescribed.  Temj^ton  v.  Walker,  3  Kich.  £q. 
543.  If,  therefore,  the  gift  is  to  a  class  of  persons  designated 
as  heirs  of  a  particular  person,  then,  as  it  is  necessaiy  to  resort 
to  the  statute  to  ascertain  who  are  the  individuals  composing 
the  class,  resort  must  also  be  had  to  the  statute  to  determine 
how  or  in  what  proportions  such  individuals  shall  take.  This 
is  upon  the  presumption  that  the  donor  having,  by  implication 
at  least,  referred  to  the  statute  as  to  the  persons  who  are  to 
take,  also  intended  that  reference  should  be  had  to  the  statute 
to  determine  the  proportions  in  which  they  should  take,  unless 
he  expresses  a  different  intention.  But  when  he  prescribes  a 
different  mode  of  distribution,  then  no  such  presumption  can 
arise,  and  the  distribution  must  be  made  in  the  manner  pre- 
scribed. Thus  when,  as  in  Freeman  v.  Knight,  3  Ired.  £q.  73, 
the  testetor  directed  that  certain  personal  property  "should  be 
sold  and  the  proceeds  equally  divided  between  my  legal  heirs," 
it  was  held  that,  though  a  resort  to  the  statute  was  necessary, 
in  order  to  ascertain  who  were  the  persons  embraced  in  the 
class  to  whom  the  bequest  was  made,  there  was  no  such  neces- 
sity to  refer  to  the  statute  to  ascertain  the  mode  of  distribution, 
because  the  testator  had  himself  determined  that,  by  directing 
an  equal  division  ;  and  hence  the  proceeds  of  sale  E^ould  be  dis- 
tributed amongst  the  widow  and  children,  and  the  children  of 
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predeceased  children,  per  capita  and  not  per  atirp«».  In  tlie 
case  now  under  consideration,  the  words  are,  if  anything, 
stronger ;  for  here  the  provision  is  that  the  proceeds  ^&1I  be 
equally  divided,  share  and  share  ^ke.  It  is  difficult  to  con- 
ceive what  langnage  the  testator  conld  have  used  better  adapted 
to  prescribe  the  mode  of  distribution,  and  we  do  not  feel  justi- 
fied in  BQhstitDting,  for  the  declared  will  of  the  testator,  a  mode 
of  distribution  by  which  one  of  his  heirs — grandchild — should 
receive  only  a  fractional  part  of  an  equal  share,  when  the  testa- 
tor has  expressly  directed  that  each  of  his  heirs  shall  receive  an 
eqnal  share,  and  that  all  shall  share  alike.  The  case  of  CoUier 
V.  Collier,  3  Rich.  Eq.  655,  does  not,  in  onr  opinion,  conflict 
with  these  views.  There  the  testator,  after  giving  various  be- 
quests to  his  wife  and  chUdren  by  their  names,  and  to  his  grand- 
children by  classes,  designating  them  as  children  of  a  deceased 
child,  viz. :  "  To  my  son  John's  children,"  and  "  to  my  son  Wil- 
liam's children,"  as  well  as  a  bequest  to  his  grandson  Oliver^ 
who  was  one  of  John's  children,  directed  that  the  residue  of 
his  estate  "he  equally  divided  amongst  all  my  ahove-uamed 
heirs,"  and  it  was  held  that  the  residue  must  be  divided  p«r 
stirpes  and  notjwr  ca^to,  notwithstanding  the  word  "equally.'* 
Bnt  this  conclnsion  was  reached  by  the  court  only  becanse,  as 
tiiey  say, "  it  seems  to  us,  that  upon  the  whole  will,  and  particu- 
larly by  the  manner  and  the  amount  of  the  several  primary  gifts 
to  his  son  John's  children,  to  his  son  William's  children,  to  his 
daughter  Mai^^aret,  his  daughter  Sophia,  and  to  his  other  chil- 
dren, and  by  the  phrase  '  above-named  heirs,'  the  testator  aig- 
nifled  his  purpose  that  his  '  son  John's  children '  shall  be  one 
of  his  heirs,  his  '  son  William's  children '  shall  be  one  of  his 
heirs,  and  each  of  his  own  children  one  of  his  heirs ;  and  that 
the  words  of  equality  are  satisfied  by  equal  distribution  amongst 
those  of  the  same  degree,  according  to  the  statute.  The  testa- 
tor's grandson,  Oliver,  is  represented  to  be  a  son  of  John,  and 
win  it  be  urged  that  testator  intended  Oliver  to  take  two  full 
equal  shares  % "  Here  there  are  no  such  considerations  to  caa.- 
trol  the  signification  of  the  words  "  equally  "  and  *'  share  and 
share  alike,"  and  we  must,  therefore,  give  them  their  usual  sig- 
nification. 
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The  judgment  of  the  Circuit  Court,  except  as  modified  liere- 
in,  is  aflirmed,  and  the  case  is  remanded  to  that  court  for  such 
fnrUier  proceedings  as  may  be  neceseaiy. 

Wnj-AED,  C.  J.,  concurred. 


Ab  to  ademption,  see  Tui  Honten  t.  Post,  ante,  p.  133,  and  Btate  t.  Crow- 
ley, aTtle,  p.  418. 


Mart  Monaequb  vs.  Eliza  Monabque  bt  al. 

(so  Hew  Torb,  320.) 
Devise. — Sfsphnbioit  of  powkb  oy  aliknatioh. — Cuti'ino  off 

INTEBEeTS   OF   UNBOKK   CHILDaKN. 


M.  died,  wired  of  certain  premises,  leaving  a  widow,  four  daughteis  and  ECTenl 
grandchildren,  (he  children  ot  two  of  the  daughters,  him  sorviring.  He  left 
a  will,  hy  the  first  clause  of  which  he  gave  his  widow  the  use  of  all  his  real 
and  personal  estate  during  her  life.  By  the  second  clause  he  gave  the  income 
arising  from  his  estate  to  bis  four  daughters,  "to  be  divided  between  them 
share  and  share  alike,  during  Ibeir  and  each  of  their  respective  natural  life, 
remainder  to  their  respective  children,"  their  heirs,  etc.  J/eU,  that  the  de- 
sign of  the  testator  was  lo  give  successive  life  estates,  first  to  his  wife,  then  to 
his  daughleis,  with  remainder  in  fee  to  their  children;  that  the  gift  of  the  in- 
come to  the  daughters  was  equivalent  to  a  devise  to  them  of  a  life  estate  in 
the  land;  that  such  devise,  although  embraced  in  a  single  clause,  was  a  devise 
to  each  of  the  daughters  in  sevemltjr  of  a  life  estate  in  one-fourth  part  of  the 
property  devised;  that,  therefore,  on  the  death  of  the  widow  and  of  any 
daughter  of  the  testator  leaving  children,  the  remainder  in  fee  as  lo  her  One- 
fourth  part  would  immediately  vest  in  possession  in  her  children;  and  so,  that 
there  vas  no  illegal  suspension  of  the  power  of  alienation. 

The  future  contingent  interests  of  unborn  issue  of  any  of  such  daughters'  would 
not  be  cut  off  by  a  judgment  in  partition  not  noticing  their  rights  noc  by  a 
prior  judgment  taken  practically  by  consent  in  an  action  to  conslme  the  will 
which  also  ignored  their  rights. 

A  ppy-AT,  from  an  order  of  the  General  Term  of  the  8a- 
preme  Court,  in  the  second  judicial  department,  affirming  an 
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order  requinng  Samnel  "W.  Wooleey,  a  purcliaBer  at  partition 
sale  herein  to  complete  his  purchase. 

Georgs  Thompson,  for  appellant. 

J.  W.  Ilatsea,  for  reapondenta, 

Amdbbwb,  J,  We  are  of  opinion  that  the  purchaser  shoQld 
not  be  compelled  to  complete  his  purcbaee. 

Jeremiah  H.  Monarque  died  in  1864,  seized  of  the  premises 
sought  to  be  partitioned  in  this  action,  leaving  a  widow  and 
fonr  daughters,  and  several  grandchildren,  the  children  of  two 
of  the  daughters  anryiving  him.  By  the  first  clause  of  his 
will  he  gave  to  his  wife  the  nse  of  all  his  real  and  personal  es- 
tate during  her  life.  The  second  elanse  is  as  follows  :  "  I  give 
and  beqneath  the  income  arising  from  my  estate  to  my  dangh- 
ters,  Ellen  !Beqna,  Louisa  Dixon,  Eliza  and  Mary,  to  be  divided 
between  them,  share  and  share  alike,  dnring  their  and  each  of 
their  respective  natural  life,  and  remainder  to  their  respective 
children  and  to  their  respectiTe  heirs  and  assigns  forever." 
By  the  third  clause  he  directed  that  if  either  of  his  daughters 
should  die  without  lawful  issue,  the  share  of  said  deceased 
daughter  or  daughters  "  shall  be  divided  between  the  survivor 
or  survivors  of  them,  share  and  share  alike,  and  to  their  chil- 
dren respectively,  as  before  expressed." 

There  was  no  illegal  suspension  of  the  power  of  alienation 
of  the  property  devised.  The  manifest  design  of  the  testator 
by  the  first  and  second  clauses  of  the  will  was  to  give  succes- 
sive life  estates  in  the  property,  first  to  his  wife,  and  then  to 
his  daughters,  remainder  in  fee  to  their  children,  and  this  is  the 
construction  of  the  language  used.  The  gift  of  the  income, 
by  the  second  clause,  to  his  daughters  for  life,  was  equivalent  to 
a  devise  to  them  of  a  life  estate  in  the  land.  Kerry  v.  Deorick, 
8  Co.  95  J. ;  Cro.  Jac.  104;  Earl  v.  Grim,  1  Johns.  Chy.  494; 
Schemerhorn  v.  Sckemerhom,  6  Id.  70 ;  3  Wash,  on  Heal 
Property,  450.  But  the  devise  to  the  daughters  for  life,  al- 
though embraced  in  a  single  clause  in  which  all  are  named,  i^ 
by  the  well  settled  construction  of  similar  clauses,  a  devise  to 
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each  io  severalty  of  a  life  estate  in  one-fourth  part  of  the  prop- 
erty. Savage  v.  Bumham,  17  N.  T.  561 ;  Everitt  v.  Meritt, 
29  Id.  39  ;  Stevenson  v.  Ze^ey,  70  Id.  612.  The  eonseqaence 
18,  that  on  the  termination  of  the  life  estate  of  the  widow,  and 
the  death  of  any  daughter  of  the  testator  leaving  children,  the 
remainder  in  fee,  as  to  the  one-f oarth  part,  would  immediately 
vest  in  possession  in  snch  children.  The  absolute  ownership  or 
power  of  alienation  of  the  estate  ie  not,  therefore,  suspended 
beyond  the  period  of  two  lives  in  being  at  the  death  of  the 
testator.  It  is  not  material  to  consider  the  third  clause  of  the 
will  as  hearing  upon  this  gnestion.  Whatever  constmction 
may  be  given  to  that  clanse,  the  death  of  the  second  life  tenant 
is  the  period  when  nnder  either  clause,  the  fee  of  the  share  of 
snch  life  tenant  vests  absolutely  in  the  devisees  and  ben- 
eficiaries. 

The  remainder  given  by  the  second  clause  vested  upon  the 
death  of  the  testator,  in  the  children  of  the  testator's  daughters 
living  at  that  time,  subject  however  to  open  and  let  in  af  terbom 
children,  who  might  come  into  existence  during  the  life  of  the 
mother.  2  Jarm.  on  Willa,  76 ;  2  Wash,  on  Eeal  Property, 
511,  and  cases  cited.  Three  of  the  daughters  of  the  testator  are 
still  living,  and  each  of  them  may  have  children  not  yet  tn 
esse,  entitled  to  take  under  the  vrill.  It  is  qnite  certain  there- 
fore, that  unless  the  contingent  interests  of  unborn  issne  of  the 
daughters  have  been  in  some  way  barred,  the  title  of  a  pur- 
chaser in  the  partition  proceedings  will  be  imperfect.  It  ia 
claimed  that  the  judgment  in  the  suit  bronght  for  the  constrac- 
tiott  of  the  will,  declaring  the  second  and  third  clauses  to  be 
void,  is  conclusive  as  to  the  invalidity  of  the  will.  That  action 
was  brought  by  one  of  the  daughters,  and  the  other  daughters 
and  the  widow  and  grandchildren  of  the  testator  were  joined 
as  defendants.  The  adult  defendants  did  not  answer,  and  a 
general  answer  was  put  in  by  the  guardian  ad  litem,  of  the  in- 
fants. The  case  was  submitted  without  evidence.  No  objec- 
tion was  taken  to  the  jurisdiction  of  the  court,  and  the  judg- 
ment was  practically,  as  may  be  inferred,  a  judgment  by 
consent  The  case  was  not  a  proper  one  for  bringing  an  action 
for  the  construction  of  a  wilL    There  was  no  trust  or  other 
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element  to  joetify  invoking  the  jimsdictioii  of  the  court  for 
that  purpose.  Bowers  v.  SmitK,  JO  Pai.  193 ;  Poat  v.  Hover, 
33  N.  T.  593 ;  Chipman  v.  Montgomery,  63  Id.  221.  But  the 
court  having  entertained  jurisdiction,  and  no  objection  there- 
to having  been  made,  it  maj  be  a»  is  claimed  bj  the  plaintiff, 
that  the  judgment  is  conclusive  upon  the  parties  thereto. 
Botoere  v.  Smith,  supra ;  Clarke  v.  Savyyer,  2  N.  Y.  498. 
It  is  not  necessary  now  to  determine  this  question ;  but  the 
judgment  cannot  bind  the  contingent  interests  of  unborn  chil- 
dren of  the  testator's  daughters.  They,  of  oonree,  could  not 
have  consented  to  the  action  and  will  not  be  concluded  by  the 
judgment. 

Nor  does  the  judgment  in  the  partition  suit  bar  the  fntore 
contingent  interests  of  persons  not  in  ease.  A  judgment  and 
sale  in  partition  may  conclude  contingent  interests  of  persons 
not  in  being,  but  this  is  only  in  cases  where  the  judgment 
provides  for  and  protects  such  interests  by  substituting  the 
fund  derived  from  the  sale  of  the  land  in  place  of  the  land, 
and  preserving  it  to  the  extent  necessaiy  to  satisfy  snch  inter- 
ests as  they  arise.  Mead  v.  Mitchell,  17  N.  T.  210  ;  Brevoort 
V.  Brevoort,  70  Id.  186.  The  complaint  makes  no  reference 
to  the  fact  that  any  persons  other  than  the  plaintifi  and  her 
mother  and  sisters  have  or  may  have  any  interest  in  the  prem- 
ises in  question.  On  the  contrary,  it  avers  that  by  the  will, 
and  the  judgment  in  the  suit  for  the  constmction  of  the  will, 
the  plaintiff  and  the  defendants  Eliza  Bequa  and  Lonisa  Dixon 
became  and  are  entitled  to  the  fee  of  the  lands,  subject  to 
the  life  estate  of  their  mother.  The  claim  of  title  made  in  the 
action  by  the  plaintifi  and  her  sisters  is  in  hostility  to  the  will, 
and  as  heirs-at-law  of  their  father.  The  judgment  takes  no 
notice  of  the  rights  of  unborn  issue,  and  does  not  bar  or  con< 
elude  them.  The  court  did  not  undertake  to  pass  upon  their 
rights,  or  to  protect  them  by  its  judgment. 

The  order  of  the  General  and  Special  Term  should  be  re- 
versed, and  the  motion  denied,  with  costs. 

All  concur. 

Ordered  accordingly. 
Toll— 83 
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NoE  VS.  Split ALo  et  al. 

[54  CalifoiniK,  20T.] 

Elkctiok  to  take  undeb  will. — Ebtoppkl. 

If  a  testator  undertakes  to  dispose  of  the  pcopertjr  of  a  third  person  bj  will,  and 
such  person  accepts  a  devise  or  iMquest  under  the  will,  he  thereby  confinDS 
the  disposition  of  the  wiU,  and  is  estopped  from  assertii^  his  own  proprietaij 
rights  in  opposition  to  it. 

Appkal  from  a  jndgment  for  the  plaintiff,  and  from  an 
order  denying  a  new  trial,  in  the  Fourth  District  Coort,  city 
and  county  of  San  Francisco. 

Eugene  B.  Drakey  for  appellants. 

William  Hayes  and  George  R.  B.  Sayea,  for  respondent. 

Department  No.  2,  Thornton,  P.  J.  This  is  an  action  to 
quiet  title  to  a  lot  of  land  situate  in  the  city  and  cotmty  of  San 
Francisco.  The  complaint  is  in  the  usual  form.  All  of  the 
alI^;ations  of  the  complaint  are  denied  as  to  one-third  of  the 
lot  of  land  referred  to.  The  defendants  also  set  up  in  defense 
the  statute  of  limitations ;  and  for  another  and  separate  defense 
(styled  the  third  defense)  pleaded  that,  on  the  17th  day  of 
March,  1862,  one  Jos^  de  Jesus  Koe,  the  father  of  the  plaintiff, 
was  the  owner  of  the  tract  of  land  in  controversy,  and  also  the 
owner  of  a  tract  of  land  whereon  one  Deering  resided ;  that  said 
Noe  died  on  the  day  just  named,  leaving  a  wiH,  whereby  he  de- 
vised to  plaintiff  the  tract  of  land  whereon  Deering  resided,  and 
by  the  same  instrument  devised  to  Dolores,  Jesus  and  Yicente 
Noe,  iu  equal  shares,  the  lot  in  suit ;  that  on  the  14th  of  July^ 
1862,  the  will  of  Joe^  de  Jesus  Noe  was  duly  probated  by  the 
Probate  Court  for  the  city  and  county  of  San  Francisco,  and  on 
the  13th  of  December,  1872,  a  decree  of  distribution  vras  duly 
made  by  said  Probate  Coiut,  under  which  decree  the  pIuntifE 
has,  ever  since  it  was  entered,  held  and  possessed  the  lot  on 
which  Deering  resided,  and  thus  elected  to  affirm  the  said 
will  and  all  its  provisions;  that  on  the  30th  of  Kovember, 
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1872,  Jesna  JSoe  conveyed  hie  interest  in  the  lot  in  suit  to 
defendant  Oatalina,  the  wife  of  the  other  defendant  A.  D. 
Splivalo.  The  decree  was  set  ont  verbatim  in  this  third  de- 
fense, and  by  it  the  lot  referred  to  was  distri'bnted  to  the 
plaintifE.  The  conrt  below  gave  judgment  for  the  plaintifE ; 
defendants  moved  for  a  new  trial,  which  was  denied,  and  they 
have  proeecnted  this  appeal  from  the  judgment  and  the  order 
above  stated. 

On  the  trial,  the  plaintiff  having  introdnced  testimony  to 
show  his  title,  rested,  and  defendants  then  proceeded  to  pat  in 
testimony,  and  made  an  offer,  as  appears  from  the  statement,  as 
follows :  "  And  said  defendants  then,  for  the  pnrpoee  of  estab- 
lishing the  third  defense  set  np  in  the  answer,  offered  to  prove 
the  following  facts ; "  to  the  introdaction  of  which  pliuntiff  ob- 
jected, the  objection  was  sustained,  and  defendants  excepted. 
The  evidence  thus  offered  and  excluded  is  substantially  the  same 
as  the  facts  set  forth  in  the  third  defense,  except  the  fact  that 
the  testator  named  herein  owned  the  tract  devised  by  him  to 
Dolor^  Vicente  and  Jesus  Noe. 

It  is  here  contended,  on  behalf  of  the  defendants,  that  the 
conrt  erred  in  excluding  the  offered  testimony,  because  it  showed 
an  election  on  the  part  of  the  plaintiff  to  take  the  land  devised 
to  him,  by  which  he  was  and  is  estopped  to  urge  his  title  to  the 
land  sued  for,  conceding  that  the  land  belonged  to  him  when 
the  testator  devised  it. 

The  rule  is  well  settled,  that  if  a  testator  undertakes  to  dis- 
pose of  the  property  of  a  third  person  by  will,  and  such  person 
accepts  a  bequest  or  devise  nnder  the  will,  snch  acceptance  is  a 
confirmation  of  the  dispositions  of  the  will ;  for  &  person  cannot 
accept  a  benefit  under  a  will,  and  at  die  same  time  reject  it,  by 
asserting  in  opposition  to  it  his  own  inconsistent  proprietary 
rights.  Morrison  v.  Bowman,  29  Cal.  337,  347-8,  and  refer- 
ences there  made. 

The  contention  of  the  defendants  is  maintainable,  if  the  evi- 
dence is  admissible  under  the  pleadings  on  behalf  of  defendants. 
The  plaintiff  urges  that  it  is  not  so  admissible,  because,  when 
offered,  it  was  limited  to  the  third  defense ;  and  such  defense 
does  not,  by  its  allegations,  show  a  case  where  plaintiff  was  com- 
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pelled  to  elect— the  pleader  there  having  averred  that  the  tract 
of  land  devised  to  plaintiff,  and  the  tract  sued  for,  both  belonged 
to  ihe  testator  when  he  made  his  will. 

We  are  of  opinion  that  the  plaintiff  is  estopped  from  urging 
hia  title  to  the  interest  in  controversy  by  the  decree  of  distriba- 
tion  included  in  the  offer  made  by  defendants.  It  appears 
that  the  plaintiff  and  all  other  parties  interested  in  the  will  and 
the  estate  were  before  the  Probate  Court  when  the  decree  of 
-distribution  was  passed,  and  agreed  thereto.  The  plaintiff  was 
then  called  on  to  disaffirm  the  will,  and  not  having  then  done 
BO,  he  affirmed  it  in  all  its  provisions. 

The  Probate  Court  had  juriediction  of  the  subject-matter 
and  the  parties  (Code  Oiv.  Proc.  §  1665) ;  the  plaintiff  elected 
to  take  mider  the  decree  distributing  the  property  as  devised 
by  the  will,  and  he  was  thus  forever  estopped  from  making  any 
claim  contrary  to  its  provisions.  When  the  decree  was  made, 
if  he  desired  to  retain  his  own  land,  he  should  then  have  de- 
clared his  election  bo  to  retain  it,  by  which  ^e  court  would 
have  been  relieved  of  the  duty  of  decreeing  the  devised  prop- 
erty to  him,  and  would  then  have  been  at  liberty  to  have  satis- 
fied the  claim  of  the  grantor  of  defendants  under  the  will,  out 
of  the  property  which  plaintiff  declined  to  accept.  Story's  Eq. 
Jut.  §§  1083, 1083, 1084;  Hyde  v.  BaJ&mn,  17  Pick.  308. 

In  accordance  with  these  views,  the  evidence  was  admissible 
under  the  third  defense  referred  to,  and  the  court  below  erred 
in  excluding  it. 

For  these  reasons  the  judgment  and  order  are  reversed, 
and  cause  remanded  for  a  new  trial  in  conformity  with  this 
opinion. 

Mtbioe,  J.,  and  Shabpstein,  J.,  concurred. 
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Adelaidh  S.  Huston  et  al.. 


Zachaeiah  Read,  Esbcutob. 

[8!  New  Jereey  Eqnity,  B91.] 

AmnnTES. — "  DEBOBUDANie." — EQrALrrr  of  diyibion  whebb 

BHABES   NOT   SPECIFIED. 

Where  an  intention  lo  give  ■  perpetual  annaity  is  apparent  in  Ihe  will,  the  lega- 
tee will  be  held  entitled  to  the  fund  itself. 

Testator  gave  an  annuity  of  (400  to  Samuel,  and  over  to  the  legatees  afterwarda 
nained  in  the  (rill,  to  whom  he  had  given  annuities  oE  (zoo,  or  lo  their  "  de- 
icehdants  and  to  no  others  ;  "  also,  an  annuity  of  tl,ocxt  to  Joanna,  besides  a 
life-estate,  in  his  lands,  with  remainder  to  Mary  for  life  or  until  marriage. 
then  over,  "  lo  be  equally  divided  between  my  three  nieces,  or  their  descend- 
ants, named  below,  hereby  giving  them  a  title  in  fee  simple  to  my  real  estate; " 
also,  "  to  my  three  nieces,  Martha,  Mary  (if  unmarried)  and  Ellen,  and  to 
Eliza  and  Elizabeth,  and  to  their  heirs  and  descendants,"  an  annuity  of  (aoo 
each,  or  to  the  children  of  such  as  should  die;  and,  if  do  children,  to  be 
equally  divided  among  the  survivors;  also,  the  residue  of  the  income,  after  the 
executors  had  retained  enough  to  meet  contingent  losses,  "  to  be  distributed 
among  my  femalp  annuitants  before  named."  Samuel,  Joanna,  Martha,  Ellen, 
Elizabeth,  Eliza  and  Saisb  died,  in  the  order  named,  after  the  testator.  Mary 
died  in  his  life-time,  and  all  left  children  except  Samuel,  Mary  and  Joanna. 

(i.)  That  Samuel's  share  goes  to  the  representatives  of  Martha  and  Ellen. 

(3.)  That  Mary's  share   lapsed   by  her   death  in  testator's  life-time  without 

"descendants." 
(3.)  That  the  provision  that  the  lands  "  be  equally  divided,"  makes  Martha  and 

Ellen  tenants  in  common,  and  Ihe  lands  descended  accordingly. 
(4.)  That  the  residue,  in  the  absence  of  other  testamentary  directions,  is  to  he 

divided  equally  among  the  children  of  Martha  and  Ellen. 

Bill  for  construction  of  will.    On  final  hearing  on  plead- 
ings and  proof. 

J.  L,  JV.  StraMon,  iar  complainants. 

O.  -E.  MerriU,  for  the  children  of  Ellen  Shreve. 

Jd.  P.  Grey,  ioi  the  children  of  EUzabeth  and  Eliza  Eakin. 

Barker  Oummere,  for  the  children  of  Martha  Kead  and 
Ellen  Shreve. 
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The  Chahoelloe.  James  Eakin,  late  of  Mount  Holly 
died  in  May,  185S,  leaving  a  will  which  was  proved  the  20th  of 
that  month.    The  will  contains  the  following  provisions : 

"  To  my  hrother  Samuel  H.  Eakin,  I  will  and  bequeath  an 
annuity  of  four  hundred  dollars  during  his  natural  life,  to  he 
paid  him  quarter-yearly  hy  my  executors  hereinafter  named, 
and,  at  his  death,  it  is  my  will  and  desire  that  said  annuity  be 
paid  in  equal  proportions,  and  at  like  periods,  to  such  of  my 
legatees  hereinafter  named,  or  to  their  descendants,  as  I  have 
by  this  will  bequeathed  annuities  of  two  hundred  dollars,  and 
to  no  others. 

"  3d. — To  my  sister  Joanni^  Shiras,  I  will  and  bequeath  an 
annuity  of  one  thousand  dollars,  to  be  paid  her  quarter-yearly 
by  my  executors ;  and,  further,  I  will  and  bequeath  to  my  said 
sister  Joanna  a  life-estate  in  my  house  and  lot  of  ground  in 
Mount  Holly,  with  all  the  appurtenances  and  improvements 
thereunto  belonging,  together  with  all  the  furniture,  plate, 
china,  hooks,  pictures,  and  all  the  other  contents  of  said  house, 
in  which  I  have  an  interest ;  and,  at  the  death  of  my  said 
sister  Joanna,  all  her  claim  to  and  interest  in  said  bequests  are 
to  cease,  and,  in  her  place  and  stead,  I  substitute  my  niece 
Mary  P.  Shiras,  pving  and  bequeathing  to  her,  during  her 
natm^  life,  and  while  unmarried,  my  aforesaid  house  and  lot 
of  ground,  together  with  the  furniture,  annuity,  and  all  other 
benefits  and  advantages  secured  by  this  instruments  of  writing 
to  my  said  sister  Joanna  Shiras.  But,  should  my  said  niece  Mary 
die  or  marry  before  the  death  of  my  said  sister  Joanna,  then 
and  in  that  case,  at  the  death  of  the  latter,  it  is  my  will  and  de- 
sire that  all  the  property,  both  real  and  personal,  together  with 
the  annuity  hereby  secured  to  my  said  sister  Joanna,  and  con- 
ditionally to  my  said  niece  Mary,  be  equally  divided  between 
my  three  nieces,  or  their  descendants,  named  below,  hereby 
fpving  them  a  title  in  fee-simple  to  my  real  estate. 

"  4th. — To  my  three  nieces,  Martha  Kead,  wife  of  Dr.  R. 
Z.  Bead ;  Mary  P.  Shiras,  if  married,  as,  by  such  act,  she  foi^ 
feits  all  provision  heretofore  made  for  her  by  this  testament ; 
and  Ellen  Shreve,  wife  of  Alexander  K.  Shrere,  and  to  Eliza- 
beth Eakin,  wife  of  Constant  M.  Eakin,  and  to  Eliza  Eakin, 


i  by  Google 


HUSTON  T.   READ.  503 

wife  of  AlphooBO  L.  Eakia,  and  to  their  heirs  and  deeceadaatB, 
I  vill  and  bequeath  an  aaBuitj  to  each  of  two  hundred  dollarB, 
to  he  paid  to  them  by  my  executors,  qnarter-yearly ;  or,  in  the 
event  of  the  death  of  either,  said  annuity  to  be  paid  to  the 
gnardian  of  the  infant  child  or  children  of  the  deceased,  for 
the  sole  and  entire  benefit  of  the  said  infant  or  infants ;  or, 
shonld  either  of  the  annnitants  die  without  leaving  a  child, 
then  the  anaoity  intended  for  her  infant  or  infants  to  be 
equally  divided  between  those  of  the  survivors. 

"  7th. — The  residue  of  the  income  of  my  estate,  after  the 
payment  of  the  legacies  and  annuities  heretofore  provided  for, 
I  desire  may  be  retained  by  my  executors  to  meet  and  make 
good  any  losses  which  may  be  sustained  on  the  personal  estate 
or  capital  that  I  may  die  possessed  of,  leaving  it  with  them  to 
determine  how  often,  and  at  what  time,  should  there  be  a  sur- 
plos  f nnd  arising  from  interest  and  dividends,  it  may  be  dis- 
tributed among  my  female  annuitants  before  named ;  but  I 
hereby  strictly  enjoin  it  on  my  executors  to  use  every  possible 
means  to^  prevent  the  capital  of  my  estate  being  impaired. 
Should  it,  however,  unfortunately  happen  that  losses  to  such  an 
extent  should  occur  as  to  render  the  annual  receipts  unequal  to 
the  payment  of  all  the  annuities  provided  for,  it  is  my  will 
that  my  sister  Joanna  shall  snSer  no  lose  thereby,  if  alive, 
but  the  deficiency  is  to  be  home  by  the  other  annuitants,  in 
equal  proportions." 

By  a  codicil  (the  first),  dated  Febmary  Ist,  1818,  to  the  will, 
he  made  the  following  provisions ; 

"  At  the  time  of  the  execution  of  that  will  [the  will  just 
mentioned],  my  Nephew  James  E.  Shiras,  was  unmarried,  and, 
in  consequence,  it  was  not  deemed  necessary  to  introduce  his 
name  by  making  any  provision  for  him.  Se  having  subae- 
qnently,  however,  taken  a  wife,  I  am  unwilling  that  she  shonld 
be  overlooked  in  the  distribution  of  my  estate,  and  I,  therefore, 
enjoin  it  on  my  executors,  that  from  the  residue  of  the  annual 
proceeds  of  the  property  left  by  me,  after  the  payment  of  all 
legacies  and  annuities  given  and  granted  by  my  will  above  re- 
ferred to,  there  be  paid  to  Susan  Shiras,  the  wife  of  my  nephew 
James,  half-yearly,  for  her  sole  and  entire  use,  independent  of 
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her  hoflband,  &  like  annuity  with  that  provided  for,  hj  mj  Baid 
will,  my  nieces  Martha  and  Ellen,  with  the  following  coDdition, 
viz.,  that  should  not  the  annual  income  of  mj  estate  be 
Bofficient  to  meet  snch  snnaity,  then  the  aforesaid  Snsan 
Shiras  is  to  receive  such  earn,  or  portion  of  it,  as  the  excess  of 
receipts,  after  the  payment  of  all  sums  provided  for  by  my  will, 
will  authorize,  and  no  more," 

By  the  will,  the  testator  appointed  Alphonso  L,  Eakin, 
Alexander  B.  Shreve,  Zachariah  S,.  Head  and  Abraham  Brown, 
executors.  The  first  three  (Brown  died  in  the  life-time  of  the 
testator)  proved  the  will  and  codicil,  and  duly  assumed  the  ex- 
ecution thereof.  Alphonso  L.  Eakin  filed  and  settled  a  sep- 
arate, intermediate  account  in  the  Prerogative  Court  where  the 
will  was  proved,  and  his  co-executors  filed  and  settled  a  like 
account  there.  In  1862,  Shreve  and  Head  filed  their  bill  in 
this  court,  as  executors  and  tmstees  under  the  will,  against 
their  co-executor  and  co-trustee,  EaMn,  for  an  account  of  the 
estate  in  his  hands.  He  filed  a  crose-bill  against  them  for  a 
like  account.  He  having  died,  they  filed  a  supplemental  bill, 
in  1867,  to  bring  in  the  administrators  of  his  estate  in  his  stead. 
They  came  in,  and  an  account  was  taken,  and  they  were  or- 
dered to  deliver  over  the  estate  of  James  Eakin  in  their  hands, 
to  Shreve  and  Kead,  and  did  so  accordingly.  Subsequently,  in 
1870,  the  surviving  executors  filed  and  settled  their  final  ac- 
count in  the  Orphans  Court  of  Borlington  county,  by  which  it 
appeared  that  there  was  a  balance  of  $52,322  47  of  the  estate 
in  their  hands. 

Alexander  B.  Shreve,  one  of  the  executors,  died  intestate 
in  1870,  and  Ellen  C.  Shreve  (now  dead)  and  Alfred  R.  Shreve 
were  appointed  administrators  of  his  estate.  The  testator's 
brother  Samuel  died  in  1859.  Mary  P.  Shiras  died  in  1850,  in 
the  testator's  life-time.  Joanna  Shiras  died  in  1860.  Martha 
Bead  died  in  1861,  leaving  two  children,  the  complainants. 
Ellen  C.  Shreve  died  in  1876,  leaving  three  children.  Elizar 
beth,  wife  of  Constant  M.  Eakin,  died  in  1867,  leaving  several 
children.  Eliza,  wife  of  Alphonso  L.  Eakin,  died  in  1875. 
She  left  a  child,  a  son,  still  living.     Susan  Shiras,  mentioned  in 
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the  codicil,  of  which  part  is  above  recited,  died  in  1870,  leav- 
ing children. 

The  hill  is  filed  for  a  constraction  of  the  will,  and  an 
account  of  the  estate,  and  for  pajnnent  in  accordance  with  the 
directions  of  the  court,  after  construing  the  will.  The  testator, 
by  the  will  and  codicils,  in  terms  bequeaths  only  annuities,  and 
makes  no  other  erprees  disposition  of  his  personal  estate,  ex- 
cept that  which  belonged  to  his  establishment,  which  he  gives 
to  his  three  nieces,  subsequently  named  in  the  will,  "or  their 
descendants."  His  real  estate  he  gives  to  them  in  fee.  It  is 
evident,  however,  that  he  did  not  intend  to  die  intestate  of  any 
part  of  his  estate,  but  intended  to  dispose  of  it  all  by  the  will 
and  codicil,  and  has  done  so.  He  carefully  disposes  of  all  the 
surplus  of  the  income  of  his  personal  estate,  by  providing  that 
it  may  be  distributed  among  his  female  legatees.  He  terms 
them  "  annuitants." 

In  the  first  codicil,  he  gives  aa  a  reason  for  the  gift  he  was 
about  to  make  thereby,  that  he  was  unwilling  that  the  legatee 
Susan  Shiras  should  be  "  overlooked  in  the  distribution  of  his 
estate,"  and  then  provides  for  an  annuity  for  her,  to  be  paid 
out  of  the  income  of  his  estate  after  the  annuities  and  legacy 
given  by  the  will.  He  terms  the  bequests  of  annuities,  "  dis- 
tribution of  his  estate,"  and  he  makes  no  disposition  of  the 
capital,  from  which  the  annuities  were  to  be  derived,  except  in 
the  gift  of  the  annuities  themselves.  There  is  a  residuary 
clause  of  the  wiU,  but  in  it  he  speaks  only  of  the  income  of 
the  fund,  except  to  express  his  wish  that  the  capital  be  kept 
onimpaired  for  the  purposes  of  the  will.  The  gift  of  the  an- 
nuities in  the  first  and  third  sections  of  the  will,  is  to  the 
legatees  "  or  their  descendants."  In  the  fourth,  it  is  to  the 
legatees,  "  or  their  heirs  and  descendants."  By  the  latter  sec- 
tion it  is  provided  that  the  annnitifia,  in  the  event  of  the  death 
of  the  l^atees,  shall  go  to  their  infant  children,  without  limitif 
tion  as  to  time  of  enjoyment. 

The  annuities  given  are  perpetual.  The  rule  is,  that  when 
the  interest  or  produce  of  a  legacy  is  given  to,  or  in  trust  for, 
a  legatee,  or  for  the  separate  use  of  such  l^;atee,  without  lim- 
itation as  to  continuance,  the  principal  will  be  considered  as 
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bequeathed,  also.  2  Boper  oa  Leg.  1476 ;  Oraft  v.  Snook,  2 
Beas.  121 ;  Oulick  v.  Chdich,  10  0.  E.  Gr.  324 ;  b.  c.  on  ap- 
peal, 12  Id.  498. 

And  where  the  intention  to  give  a  perpetnal  annaity  ia  ap- 
parent in  the  will,  the  intention  will  prevail,  and  the  legatee 
will  be  held  to  be  entitled  to  the  fund.  2  Boper  on  Leg.  1482 ; 
Stoker  T.  Heron,  12  CI.  &  Fin.  161 ;  CUmgh  v.  Wynn,  2  Madi 
188 ;  PKUlipa  v.  Chamherlaine,  4  Tea.  51 ;  Parsons  v.  Par- 
sons, L.  E.  (8  Eq.)  260. 

The  words,  "  or  their  descendants,"  or,  "  their  heirs  and  de- 
scendants," are  merely  worda  of  Bobstitntion.  Jonas  v.  Torin, 
6  Sim.  55. 

A  gift  to  A.,  "  or  to  his  heirs,"  or  "  to  his  representatives," 
is  an  absolute  gift  to  A.,  on  condition  that  he  is  alive  at  the 
death  of  the  testator,  but  if  he  dies  in  the  life-time  of  the  tes- 
tator, the  gift  takes  effect  in  favor  of  the  other  persons  de- 
scribed as  snbstitntes  of  the  primary  legatee.  Oittings  v. 
McDermoU,  2  MyL  &  K.  73 ;  2  Wma.  on  Ex'rs,  956  et  seq.  / 
Brokaw  v.  Hudson,  12  C.  E.  Gr.  135. 

It  is  to  be  remarked  that  in  the  present  ease  the  testator 
gave  the  annnity  to  his  brother  expressly,  for  life ;  he  limited 
the  annnity  to  his  sister  Joanna  for  her  life,  and  so,  too,  the 
sabstitntion  of  bis  niece  Mary  P.  Shiras  waa  for  her  life,  so  . 
long  a3  she  remained  unmarried ;  but  he  set  no  limit  to  the 
gift  of  those,  annuities  over.  The  ^f t  over  is  to  the  legatees 
or  "  their  descendants,"  or  "  heirs  and  descendants."  And  he 
provides  that,  in  case  of  the  death  of  the  legatees,  the  annoi- 
ties  goes  to  their  children,  without  any  limitation  as  to  time. 
He  clearly  devotes  his  estate,  except  his  homestead  and  per- 
sonal property,  constitnting  his  establishment,  to  the  payment 
of  the  legacies  and  annuities  atone. 

In  YaUa  v.  Madden,  16  Sim.  613,  a  testator  gave  his  son 
one  clear  annnity  of  £100,  for  and  daring  his  natural  life,  and 
should  he  die,  leaving  a  child  him  surviving,  he  continued  the 
same  annuity  for  such  child's  use  and  benefit,  to  be  paid  to  his 
or  her  mother.  He  gave  two  annuities  of  £100  to  two  other 
persons,  and  bequeathed  his  residuary  estate  to  his  ezecntors, 
in  troBt,  amongst  other  thin^  to  pay  the  several  legacies  and 
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aunoities  before  givec  by  him.  It  was  held  that  the  annnitj 
given  to  his  bdh'b  child  waa  a  perpetual  one. 

In  Inciter  v.  Baker,  15  Bear.  489,  a  testator  directed  that 
hifl  property  be  invested  in  the  funds  for  the  best  advantage  of 
those  he  should  afterwards  name,  and  he  bequeathed  £50  a 
year  to  A.,  for  life,  and,  after  his  decease,  the  £50  a  year  Bhoold 
go,  half  to  B.  and  the  other  half  to  0.  It  was  held  that  the  an- 
nuity was  perpetnal,  and  that  B.  and  C.  were  entitled  to  such  a 
Bum  in  the  funds  as  would  produce  £50  a  year. 

By  the  fint  section  of  the  will,  the  testator  gives  an  annuity 
to  his  brother,  for  life,  and  then  to  the  legatees  "or  their  de- 
scendants," to  whom  he  gave  annuities  of  $200  each,  and,  to 
confine  it  to  them  unmistakably,  he  adds,  "  and  no  others." 
The  brother,  the  primary  legatee,  is  dead.  The  fund  goes  to 
the  personal  representatives  of  the  deceased  secondaiy  legatees, 
because  those  legatees  all  survived  the  testator,  and  their  right 
to  the  fund  vested  in  them  absolutely  on  his  death,  at  the  same 
time  as  the  title  of  the  primary  legatee.  The  gift  to  them  was 
not  of  a  life-estate  with  remainder  to  their  children.  If  the 
words,  "  or  their  descendants,"  or  "  or  their  heirs  and  descend- 
ants," are  merely  substitutionary,  as  I  think  they  are,  they  do 
not  control  or  afEect  the  duration  or  enjoyment  of  the  gift,  but 
the  gift  was  absolute  in  the  secondary  legatees,  on  the  death  of 
the  primary  legatee. 

In  Taylor  v.  Martmdale,  12  Sim.  158,  where  a  testator  gave 
his  real  and  personal  estate  to  his  wife,  subject,  among  other  be- 
quests, to  an  annuity  of  £50  to  A.  B.,  forever,  it  was  held  that, 
on  A.  B.'s  death  intestate,  the  annuity  passed,  not  to  his  heirs, 
bat  to  his  personal  representative.  And,  in  Parsons  v.  Par- 
tonsy  L.  B.  (6  Eq.)  260,  above  cited,  where  a  testator  gave  real 
and  personal  estate  to  A.,  charged  with  the  payment  of  annui- 
ties to  the  testator's  six  children,  "  or  th^r  heirs  respectively," 
it  was  held  that  the  annuities  were  perpetual  and  were  personal 
estate,  and  that  the  statutoty  next  of  kin  of  one  of  the  six  chil- 
dren, who  was  dead  at  the  date  of  the  will,  were  entitled  to  one 
of  the  annuities,  notwithstanding  the  use  of  the  words  "  or  their 
heirs  respectively." 

It  follows  that  the  absence  of  the  substitutionary  words 
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would  not  affect  the  right  of  the  personal  representative  of 
SnBan  Shiras  to  the  aDnnity  given  to  her,  bnt  such  representor 
tive  is  not  entitled  to  a  share  of  the  aunnitj  given  to  the  testa- 
tor's brother  for  life.  The  restrictive  words  "  and  no  others," 
forbid  such  claim.  Moreover,  the  gift  to  her  is  merely  a  gift 
of  a  like  annuity  provided  for  by  the  testator,  in  his  will,  for 
his  nieces  Martha  and  Ellen — that  is,  an  aimnity  of  $200 — and 
it  is  made  expressly  subject  to  the  prior  payment  ont  of  the  in- 
come of  his  estate  of  their  annuities.  He  expressly  declares 
that  he  did  not  intend  to  put  her  annuity  on  an  equal  footing 
with  theirs.  It  is  clear  that  he  did  not  intend  to  give  her  an 
equal  participation  with  the  rest  of  them  in  the  annuity  given 
to  his  brother  for  life. 

The  gift  of  the  annuity  of  |1,000,  after  the  death  of  the  tes- 
tator's sister  Joanna,  to  his  three  nieces,  was  intended  for  Mar- 
tha Kead,  Mary  F.  Shiras  and  Ellen  Shreve,  and  for  them  alone. 
The  language  is,  **  my  three  nieces  named  below,"  and,  in  the 
next  section,  he  names  his  three  nieces  as  his  "  three  nieces," 
and  neither  names  nor  refers  to  any  other  persons  of  that  de- 
scription. He,  indeed,  mentions  the  wives  of  two  of  his  neph- 
ews, but  obviously  they  were  not  referred  to  when  he  spoke  of 
his  three  nieces. 

Mary  P.  Shiras  died,  in  the  testator's  lifetime,  without  issue. 
The  gifts  to  her,  given  by  the  second  section  of  the  will,  conse- 
qaently  lapsed,  and  the  testator  died  intestate  of  the  property 
given  to  her,  for  she  was  never  married  and  had  no  "  descend- 
ants.'* By  descendants  is  meant  those  who  have  issued  front  an 
individual,  including  children,  grandchildren  and  their  children 
to  the  remotest  degree — issne  of  any  degree.  And  the  legacies 
given  to  her  by  the  first  and  fourth  sections  also  lapsed.  The 
substitutionary  words  in  the  first  are  the  same — "  descendants  '* 
— and  though,  in  the  fourth,  they  are  "heirs  and  descendants,'* 
the  meaning  of  the  testator  was  the  same ;  the  words  "  heirs  " 
and  "  descendants"  were  used  synonymously,  and  he  meant  lin- 
eal descendants.  The  provision  in  the  second  is,  that  the  prop- 
erty be  equally  divided.  That  creates  tenancy  in  common,  and 
there  was,  therefore,  no  survivorship. 

The    residuary    clause   contains  the   following  provision : 
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"  Should  there  be  a  SDrplas  fund  ariaing  from  interest  and 
dividends,  it  may  be  distributed  among  my  female  annuitantB 
before  named."  This  is  equivalent  to  a  gift  of  the  surplus  to 
the  persons  described,  and  a  direction  to  pay  it  to  them,  and, 
as  there  is  no  direction  as  to  the  proportions  iu  which  it  is  to  be 
distributed,  "equality  is  equity."  The  discretion  given  to  the 
executors  is  not  in  reference  to  the  distribution,  but  in  refer- 
eoce  to  retaining  in  their  hands  income  to  make  good  loss  of 
capital. 

The  surplus  of  the  fond  was  given  absolutely  to  the  female 
legatees  to  whom  annuities  were  given  by  the  will,  including 
Joanna  and  Mary  P.  Shiras.  The  share  of  the  latter,  however, 
lapsed,  and  the  testator  will  be  held  to  have  died  intestate  as 
to  it.  Susan  Shiras  was  not  entitled  to  a  share.  She  was  not 
one  of  the  female  annuitants  "  before  named,"  i.  e.,  mentioned 
in  the  will,  and  there  is,  as  before  stated  in  regard  to  the  annui- 
ty given  primarily  to  the  testator's  brother,  no  evidence  in  the 
codicil  (nnder  which,  alone,  she  takes  her  interest  in  the  estate) 
that  the  testator  intended  that  she  should  have  full  participation 
with  the  other  female  annuitants,  but,  rather,  the  contrary — that 
.  she  should  have  only  the  annuity  of  $200,  if  the  estate  proved 
sufficient  to  pay  it  after  paying  the  other  annuities ;  but,  if 
not,  then  so  ranch  of  it  as  the  estate  would  pay  after  paying 
them. 

The  executors  appear  to  have  settled  their  accounts  in  the 
prerogative  court,  and  in  the  Orphans  Court  of  Burlington 
county.  Their  action  in  settling  in  another  court  than  this, 
after  the  commencement  of  the  suit  in  this  court  for  account 
against  Alphonso  L.  Eakin  by  his  executors,  was  not  unauthor- 
ized. The  final  decree  in  that  snit  established  the  amount  of 
the  estate  iu  the  hands  of  Alphonso  L.  Eakin's  personal  repre- 
sentatives, and  the  amount  in  the  hands  of  his  co-executors,  and 
directed  that  the  former  pay  over  to  the  latter  the  money  in 
their  hands.  No  equity  or  directions  were  reserved,  nor  any 
control  over  the  estate  retained.  The  surviving  esecutors, 
therefore,  were  at  liberty  to  settle  their  accounts  in  the  Or- 
phans Court.     Bnt  those  accounts  are,  of  course,  not  conclusive 
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here  as  to  the  Ttdidity  of  paymeots  to  l^atees,  and  this  court 
will  do  what  justice  requires  in  the  premises. 

There  is  nothing  b^ore  me  from  which  I  could  determine 
that  the  executors  ahoold  be  charged  with  interest  on  balances 
in  their  hands ;  and,  besides,  it  is  to  be  assamed  that  all  matters 
properly  the  subject  of  charge  in  the  accounts,  were  passed  upon 
in  the  Orphans  court ;  and,  moreover,  the  bill  raises  no  question 
on  the  subject. 

There  will  be  a  decree  establishing  the  construction  of  the 
will  and  codicils,  aud  distributing  the  estate  accordingly.  The 
costs  of  the  litigation  are  to  be  paid  ont  of  the  estate. 


FoETUinB  C.  Bbown  et  al,  Exbgdtoes, 


Wareen  C.  Clark  et  al. 

[77  Hew  Tort,  889.] 
Effect  of  attestatiow  clause. — Republication  of  will  bt 

CODICIL. 

Where  the  atlestation  clause  to  a  will  recites  all  the  laetx  necessaiy  to  constitute 
a  due  execution  and  publication,  and  is  signed  by  two  witnesses,  and  it  appeals 
that  the  testator  executed  the  will  in  the  presence  of  the  wilncsaes,  that  thep 
were  requested  by  some  one  to  become  witnesses  to  a  will,  and  that  they  at- 
tended at  the  lime  in  pursuance  of  such  request,  the  fact  that  the  witnesses. 
when  examined,  were  unable  to  recollect  that  they  signed  as  witnesses  at  the 
reqaest  of  the  testator  does  not  authorize  a  finding  that  the  statute  requirements 
were  not  observed.  In  the  absence  of  evidence  contradicting  the  recitals,  this 
lack  of  memory  does  not  rebut  the  presumption  of  due  publication  arising  from 
the  attestation  clause  and  the  other  circumstances. 

The  provision  of  the  Revised  Statutes  (2  R.  S.  64,  §  44)  declaring  the  will  of  an 
unmarried  woman  is  revoked  by  her  subsequent  marriage,  is  not  abrogated  by 
the  subsequent  statutes  conferring  upon  married  women  teslamcntary  capacity, 
and  thus  taking  away  the  reason  of  the  rule  at  Common  law. 

A  codicil  duly  executed  operates  as  a  republication  of  the  will  to  which  it  refers, 
so  far  as  not  changed  by  the  codiciL 
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Apfbai.  from  order  of  the  General  Term  of  the  gapreme 
Conrt,  in  the  fourth  judicial  department,  reversing  a  decree  of 
the  surrogate  of  the  county  of  Monroe,  which  denied  probate 
to  ui  instroment  presented  to  him  as  the  laat  will  and  testament 
of  Mary  J.  Clark  Proctor,  deceased. 

The  instmment  in  question  was  executed  by  the  deceased, 
then  Mary  J.  Clark,  on  August  25, 1873.  She  Bubsequeutly 
married  Mr.  Proctor.  After  her  marriage,  and  on  December  7^ 
1876,  she  executed  a  codicil.    She  died  October  1,  1877. 

The  material  facts  in  reference  to  the  execution  of  the  will 
and  the  codicil  are  stated  in  the  opinion. 

J.  C.  Cochran,  tor  appellants. 

ff.  R.  Selden,  for  respondents. 

Andbews,  J.  The  evidence  juBtifies  the  conclusion  of  the 
surrogate  that  there  was  a  due  execution  of  the  will  of  Angnet 
25,  1873.  The  will  was  drawn  by  Mr.  Clark,  who  was  a  lawyer 
by  profession,  and  was  executed  by  the  testatrix  under  his  su- 
perrision.  She  was  hia  adopted  daughter,  and  sole  legatee 
under  his  will.  When  her  will  was  executed  she  had  little,  if 
any,  property  of  her  own,  and  her  will  was  made  to  provide 
for  the  disposition  of  the  estate  which  she  would  receive  under 
the  will  of  Mr.  Clark,  in  the  event  of  her  surviving  him.  In 
substance,  the  two  wills  constituted  a  scheme  for  the  disposal 
of  the  property  of  Mr.  Clark  after  his  death  and  the  death  of 
the  testatrix.  The  attestation  clanse  is  full,  and  recites  all  the 
facts  coQstitutiug  a  due  execution,  and  is  signed  by  two  wit- 
nesses. The  witnesses  were  not  lawyers,  fmd  were  not,  so  far 
as  appears,  conversant  with  the  statute  requirements  for  the 
execution  of  wills,  and,  when  examined,  were  unable  to  state 
that  they  signed  the  will  as  witnesses  at  the  request  of  the  tes- 
tatrix, or  that  she  at  that  time  declared  it  to  be  her  will.  Sut 
it  is  undisputed  that  the  testatrix  executed  the  will  in  their 
presence,  and  that  they  were  requested  by  some  one  to  become 
witnesses  to  a  will,  and  that  they  attended  on  the  occasion  of 
the  execution  of  the  will  in  pursuance  of  such  request.    There 
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is  no  evidence  coDtradicting  the  recitals  in  the  atteetatioD  claase. 
Neither  of  the  witnesses  deny  that  it  cont«iued  a  true  account 
of  what  occurred  when  the  will  was  executed.  The  proof  was 
taken  five  yeais  after  its  execution.  Mr.  Clark  was  then  dead, 
and  no  persons  were  living  who  were  present  at  the  execntion 
except  the  two  witneBses.  The  case  is,  therefore,  one  where 
the  attestation  clause  reciteB  all  the  essential  acts  to  constitute  a 
due  execution  and  publication  of  the  instrument  as  a  will,  and 
the  other  circumstances  tend  to  corroborate  the  truth  of  the  re- 
citals. The^  witnesses,  after  a  lapse  of  several  jean,  fail  to 
recollect  aflirmatively  the  facts  attested  by  them  over  their  own 
signatures.  The  mere  non-recollection  of  witnesses  under  these 
circumfitances  would  not  justify  a  finding  that  the  statute  re- 
quirements were  not  observed.  Their  lack  of  memory  does  not 
rebut  the  presumption  of  due  publication  arising  from  the  attes- 
tation clause  and  the  other  circumstanceB.  Brinkerhq^  v.  HeTn- 
sen,  8  Paige,  499 ;  s.  o.  26  Wend.  332 ;  In  re  KeUum,  52  N.  T. 
61T. 

We  concur  in  the  conclusion  reached  by  the  surrogate,  that 
the  will  was  revoked  by  the  subsequent  marriage  of  the  testa- 
trix. It  was  the  rule  of  the  common  law  that  the  marriage  of 
a  woman  operated  as  an  absolute  revocation  of  her  prior  will. 
Force  <md  Bambley's  Case,  4  Co.  61.  The  reason  of  the  rule 
is  stated  by  Lord  Chancellor  Thnrlow,  in  Bodaden,  v.  Uoyd  (3 
Bro.  Ch,  534).  He  says :  "  It  is  contrary  to  the  nature  of  the 
instmment,  which  mnst  be  ambulatory  during  the  life  of  the 
testatrix;  and  as  by  the  marriage  she  disables  herself  from 
making  auy  other  will,  this  instrument  ceases  to  be  of  that  sort, 
and  must  be  void."  The  rule  that  the  maniageof  KfeTmne  eole 
revoked  her  will  was  made  a  part  of  the  statute  law  of  this  State 
by  the  Revised  Statutes.  2  R.  S.  64,  §  44.  The  language  of 
the  statute,  that  the  will  of  an  unmarried  woman  shall  be 
deemed  revoked  by  her  subsequent  marriage,  is  the  declaration 
of  an  absolute  rule.  The  statute  does  not  make  the  marriage  a 
presumptive  revocation  which  may  be  rebutted  by  proof  of  a 
contrary  intention,  but  makes  it  operate  eo  instanH  as  a  revoca- 
tion. 4  Kent,  528.  It  is  claimed,  by  the  contestants,  that  the 
testamentai7  capacity  conferred  upon  married  women  by  the 
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recent  statntes  in  thia  State,  takes  awaj  the  reaaon  of  the  rule 
of  the  common  law,  and  that,  upon  the  maxim  ceegante  ralione 
legia,  eessat  lea  ipse,  the  rale  Bhoald  be  deemed  to  be  abrogated. 
Upon  the  same  ground  it  might  have  been  nrged  at  common 
law,  that  the  marriage  of  a  femme  sole  should  only  be  deemed 
a  revocation  or  suspension  of  her  prior  will  during  the  marriage, 
and  that,  when  the  woman's  testamentary  capacity  was  r^tored 
by  the  death  of  her  husband,  leaving  her  anrviving,  the  will 
should  be  revived ;  but  the  contrary  was  well  settled.  Force 
and  HaTrMey'a  Case,  1  Jarman,  106 ;  4  Kent,  698.  But  the 
courts  cannot  dispense  with  a  statutory  rule  because  it  may  ap- 
pear that  the  policy  upon  which  it  was  established  has  ceased. 
The  married  women  acts  confer  testamentary  capacity  upon 
married  women,  but  they  do  not  nndortake  to  interfere  with  or 
abrogate  the  statute  prescribing  the  effect  of  marriage  as  a  rev- 
ocation. It  was  quite  consistent  that  the  Legislature  should 
have  intended  to  leave  the  statute  of  1830  in  force,  although 
the  new  statntes  took  away  the  reason  upon  which  it  was 
based.  The  Legislature  may  have  deemed  it  proper  to  con- 
tinue it  for  the  reaaon  that  the  new  relation  created  by  the 
marriage  would  be  likely  to  induce  a  change  of  testamentu-y 
intention,  and  that  a  disposition  by  a  married  woman  of  her 
property  by  will  should  depend  upon  a  ne^r  testamentary  act 
after  the  marriage. 

The  remaining  question  is  as  to  the  legal  effect  of  the  cod- 
icil of  December  7, 1376.  This  was  execnted  after  the  marriage 
of  the  testatrix,  and  refers  to  the  will  by  its  date  and  the  names 
of  the  attesting  witnesses ;  and  in  the  body  of  the  codicil  the 
testatrix  declares  her  intention  thereby  to  republish,  reaffirm 
and  adopt  the  will  as  modified  by  the  codicil  as  her  present 
will,  in  the  same  manner  as  if  then  executed  by  her,  and  follow- 
ing this  declaration  is  this  clause :  "  Which  "  (codicil)  "  in  con- 
nection with  and  amendment  of  my  will  I  now  publish  and 
declare  together  as  constituting  my  last  will  and  testament." 
The  codicil  was  executed  with  the  formalities  required  by  the 
statute.  It  was  signed  by  the  testatrix  in  the  presenco  of  two 
witnesses,  and  was  attested  by  them  in  her  presence,  at  her  re- 
quest; and  she,  at  that  same  time,  declared  the  instrument  to 
ToL.  L— 38 
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be  "  a.  codicil  to  her  last  will  and  testament,  and  a  reaffirmation 
of  the  latter,"  The  original  will  was  present  when  the  codicil 
was  execnted,  and  the  attention  of  the  witnesseB  was  called  to 
it,  and  one  of  them  examined  and  identified  it.  The  evidence 
leaves  no  room  for  doubt  that  the  main  purpose  of  the  teetatriz 
in  making  the  codicil  was  to  re-establish  the  will,  which  had 
been  revoked  by  her  marriage.  The  inference  from  the  proof 
ia  that  she  nnderstood  the  will  had  been  revoked  by  her  mar- 
riage. The  codicil  made  some  provision  for  a  brother  of  the 
testatrix  not  cont^ned  in  the  will,  but  the  paramount  intention 
of  the  testatrix  in  executing  the  codicil  was,  as  appears  by  the 
codicil  and  extrinsic  circumstances^  to  reaffirm  the  disposition 
of  her  property  made  by  the  will,  so  that  the  buli  of  her  estate 
should  go  according  to  its  provisions.  The  contestants  claim 
that  the  intention  of  the  testatrix  to  reaffirm  the  will  cannot 
take  effect,  for  the  reason  that  there  was  no  republication  of 
that  instrument  after  her  marriage,  and  that  what  occurred  at 
the  time  of  the  execution  of  the  codicil  was  a  publication  of 
that  instrument  only,  and  did  not  operate  to  revive  the  will  or 
incorporate  its  provisions  with  those  of  the  codicil.  The  gen- 
eral doctrine  is  well  settled,  that  a  codicil  executed  with  the 
formalities  required  by  statute  for  the  execution  of  wills,  ope- 
rates as  a  republication  of  a  will,  so  far  as  it  is  not  changed  by 
the  codicil.  AcJcerley  v.  Vernon,  1  Comyn,  381 ;  Same$  v. 
Crotce,  1  Tes.  Ch.  486  ;  JU'wrs  v.  White,  6  John.  Ch.  375 ; 
Van  Cortlandt  v.  Kip,  1  Hill,  590 ;  s.  c.  7  Id.  846.  In  Van 
Cortiandt  v.  Kip  (1  Hill,  593),  Cowen,  J.,  said :  "  It  seems  to 
me  that  at  this  day  it  would  be  a  violation  of  all  reliable  an- 
thority  to  deny  that  a  codicil,  duly  attested  to  pass  real  estate 
would,  per  ae,  whether  it  relates  to  real  or  pereonal  property, 
operate  as  a  republication  of  a  devise,  unless  the  testator  de- 
clares that  he  does  not  intend  that  it  shall  have  that  effect." 
This  doctrine  was  attended  with  important  consequences.  By 
the  English  law  prior  to  the  Wills  Act  (Yict.  1,  chap.  26),  a  tes- 
tator must  have  been  seized  of  the  lands  devised  at  the  time  of 
making  his  will,  and  after  acquired  lands  would  not  pass  under 
a  reBidnaiy  devise ;  and  this  was  also  the  rule  in  this  State  prior 
to  the  Revised  Statutes.    4  Kent,  601.    But  the  execution  of 
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a  codicil  was  held  to  make  the  will  speak  as  of  the  time  the 
codicil  was  executed,  and  to  extend  a  general  devise  to  lands 
acquired  intermediate  the  making  of  the  will  and  codicil.  The 
cases  in  1  Ves.  486,  and  1  Hill,  690  (supra),  proceeded  upon 
this  doctrine.  In  each  of  these  cases  lands  acquired  by  the  tes- 
tator after  making  the  will  and  before  the  execntion  of  the 
codicil  were  held  to  pass  under  the  wilL  It  was  not  essential 
to  the  application  of  this  rule  that  the  codicil  should  be  annexed 
to  the  will,  or  express  an  intention  to  republish  the  will  or  refer 
to  the  devise.  It  was  sufficient  if  the  codicil  was  executed  with 
the  formalities  required  for  the  execution  of  a  will  of  lands. 
OoodtUle  V,  Merideth,  2  H.  &  S.  6  ;  Jachgon,  v.  Hqlloway,  7 
John.  394;  Jackson  v.  Potter,  9  Id.  312.  The  Statute  of 
Frauds  {29  Charles  II)  enacted  that  all  devises  of  lands  shall  be 
in  writing,  and  signed  by  the  devisor  or  by  some  person  in  his 
presence  and  by  his  express  directions,  and  shall  be  attested  and 
subscribed  in  his  presence  by  three  or  four  credible  witnesses, 
or  else  they  shall  be  void.  Prior  to  1830  this  statute  had  been 
substantially  re^nacted  in  this  State,  and  governed  the  execu- 
tion of  wills  here.  2  K.  L.  chap.  23,  §  2.  It  will  be  observed 
from  the  cases  cited,  that  the  attestation  of  a  codicil  by  the  re- 
quisite number  of  witnesses  was  deemed  a  compliance  with  the 
statute  so  as  to  make  the  will  operate  upon  after-acquired  lands, 
although  they  were  not  mentioned  in  the  codicil  and  there  was 
no  express  republication  of  the  will.  The  attestation  of  the 
codicil  is,  according  to  the  decisions,  an  attestation  of  the  will 
within  the  meaning  of  the  statute  of  Charles  II.  So,  also,  it 
was  held  that  a  will  revoked  by  marriage  or  otherwise,  was  re- 
vived by  the  execution  of  a  codicil.  Zord  Walpole  v.  Lord 
Oxfardj  3  Ves.  402  ;  Neate  v.  Perawcd,  2  No.  Cas.  406 ;  1  Jar- 
man,  187 ;  1  Redfield  on  Wills,  367.  This  subject  is  now  reg- 
olated  in  England  by  the  twenty-second  section  of  the  Wills 
Act  (1  Vict.  c.  26),  which  provides,  in  substance,  that  no  will 
or  codicil  which  shall  in  any  manner  be  revoked,  shall  be  re- 
vived otherwise  than  by  the  re-execution  thereof,  or  by  a  codicil 
executed  in  the  manner  prescribed  by  the  act,  and  showing  an 
intention  to  revive  the  same. 

Upon  the  authorities  cited,  it  is  clear  that  under  the  law  in 
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this  State,  as  it  stood  prior  to  1830,  tbere  was  a  valid  repnblicar 
tioD  of  the  will  in  qneetion,  hj  the  execntion  of  the  codicil  of 
December  T,  1876.  The  Revised  Statutes  changed,  in  several 
respects,  the  ceremonies  to  be  observed  in  the  execntion  of 
wills,  and,  among  other  things,  it  is  expressly  required  that  the 
testator  shall,  at  the  time  of  making  or  acknowledging  his  enb- 
Bcription  to  the  will,  declare  the  instrnment  to  be  his  last  will 
and  testament.  2  Rev.  Stat.  63,  §  40,  sub.  3.  There  is  nothing 
in  the  statute  indicating  that  it  was  intended  to  change  the  rule 
that  a  codicil  duly  executed  was  a  republication  of  the  will.  The 
eodicil  in  the  ease  of  Van  Cortlandi  v.  Kip  (1  Hill,  590,)  was 
executed  after  the  present  statute  was  enacted.  It  referred  to 
the  will  executed  in  1824,  but  did  not  in  terms  republish  it,  and 
made  no  reference  to  the  lands  acquired  bj  the  testator  after 
the  will  was  made ;  but  the  conrt  held,  in  accordance  with  the 
law  which  existed  before  the  Revised  Statntea  were  passed,  that 
the  codicil  was  a  republication  of  the  devise  in  the  will,  and  that 
the  after-acquired  lands  passed  to  the  surviving  devisee.  The 
Revised  Statutes  did  not  affect  the  constmction  of  wills  made 
before  the  chapter  relating  to  wills  took  effect.  2  Rev.  Stat.  68, 
§  75.  This  case  seems  to  be  a  direct  authority  that  the  doe 
■execution  and  publication  of  a  codicil  is,  under  the  Revised 
iStatutes  as  it  was  prior  thereto,  a  republication  of  the  will  to 
which  it  refers.  The  codicil  in  this  caae  refers  to  the  wilt,  and 
expressly  adopts  and  reaffirms  it  The  testatrix,  by  publishing 
the  codicil,  published  the  will,  which  was  clearly  identified  by 
the  reference  in  the  codicil  and  the  extrinsic  proof.  It  is 
established  by  a  long  line  of  authorities,  that  any  written  testa- 
mentary document  in  existence  at  the  execntion  of  a  will  may, 
by  reference,  be  incorporated  into  and  become  a  part  of  the 
will,  provided  the  reference  in  the  will  is  distinct  and  clearly 
identifies,  or  renders  capable  of  identification,  by  the  aid  of  ex- 
trinsic proof,  the  document  to  which  reference  is  made.  I  will 
cite  a  few  of  them  :  Habergham  v.  Vincenty  2  Ves,  228 ;  Smart 
V.  Prvjean-,  6  Id.  565 ;  WUIiamt  v.  Eoans,  1  Cromp.  &  Mee. 
42;  Allen  v.  Madihck,  11  Moore's  P.  C.  C.  427;  Burt&n  v. 
Newbury,  1  L.  R.  Ch.  Div.  234 ;  TonneU  v.  Hall,  4  Com.  145. 
In  Williams  on  Executors,  page  97,  it  is  said :  "  If  a  testator  in 
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&  will  or  codicil,  or  other  teBtainentary  paper  duly  execnted, 
refers  to  an  existing  nnatteeted  will  or  other  paper,  the  instro- 
ment  so  referred  to  becomes  part  of  the  will."  And  Jarman 
says  (1  Jarm,  78) ;  "A  codicil  duly  attested  commnuicates  the 
efficacy  of  its  attestation  to  an  unattested  will  or  previona  cod- 
icil, BO  as  to  render  eSectnal  any  devise  of  a  freehold  estate 
which  may  be  contained  in  such  prior  unattested  instrnment;" 
and  further  on,  speaJ^ing  of  the  incorporation  of  documents  by 
reference  in  the  will,  he  says  this  is  permitted,  "  without  vio- 
lating the  principle  of  the  enactment,  which  requires  an  attes- 
tation by  witnesses,  the  testator's  intention  to  adopt  the  contents 
of  such  instrument  being  manifested  by  a  will  duly  attested" 
(p.  83).  In  this  case,  if  the  will  of  Mrs.  Proctor  had  been  an 
unattested  instrument,  it  would,  upon  the  authorities,  have 
been  incorporated  with,  and  made  a  part  of  the  testamentary 
instrument  originally  executed  by  reason  of  the  reference  to  it 
in  the  codicil. 

I  am  of  opinion  that  the  publication  of  the  codicil  was  a 
publication  of  the  will,  and  that  both  papers  together  are  to  be 
considered  as  the  will  of  the  testatrix.  There  was  no  proof  t» 
sustain  the  allegations  of  undue  influence,  or  want  of  testamen- 
taiy  capacity  in  the  testatrix  when  it  was  executed.  The  only 
question  before  us  is  one  of  law  upon  substantially  nncontro- 
verted  facts,  and  the  order  of  the  General  Term  reversing  the 
decree  of  the  surrogate,  and  remitting  the  proceedings  to  him 
vrith  directions  to  admit  the  will  to  ]m)bate,  should  be  afi&rmed. 
Hoyaradt  t.  Kmgman,  22  N.  Y.  373 ;  Oiibert  v.  Knoaa,  52  Id. 
125. 

All  concur. 

Order  affirmed. 


EVect  of  Btteatation  clanse— An  attestation  clause  attached  to  a  will, 
and  signed  b^  the  witneaaea.  Is  prima  facte  evidence  of  the  facts  stated  In  It. 

If  the  clause  shows  on  its  face  that  all  the  forms  required  hy  statute  have 
1)een  complied  with,  and  the  suliBcrihlng  witnesses,  when  called,  admit  the 
genuineness  of  their  signatures,  hut,  through  defect' of  memory  or  for  an; 
cause,  f ^1  to  testify  from  recollection  to  the  circumstances  Tcquired  for  the  due 
execution  of  the  will,  it  may  be  established  on  the  presumption  arising  from 
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this  cl&uBe.  ID  the  absence  of  contradictoiy  proof.  Allaire  v.  AllaiM,  87  N. 
J.  Law,  812;  Will  of  KeUum.  63  N.  Y.  517;  Lewis  v.  Lewis,  11  N.  T.  820; 
Peck  T.  Gary,  27  N.  Y.  9;  Jauncey  t.  Tborne,  2  Barb  Ch.  40 ;  Nelson  v.  Mc- 
Oiftert,  8  Barb.  Cli.  156;  Cbaffee  t.  Baptiat  Hisdooaiy  Boc.  10  Paige,  8S; 
Butler  T.  Benson,  1  Barb.  026;  Wilson  t.  Hetterick,  S  Bradf.  427. 

The  strength  of  thla  presumption  will  Tary  with  the  circumetwiees  of  the 
case.  The  presence  or  sbsenc^  of  evidence  of  fraud  or  undue  Influence, 
the  inherent  justice  or  injustice  of  the  pFovUons  of  the  will,  the  character  of 
the  witnesses  as  to  their  being  skilled  scriveners  or  uneducated  persons,  will 
all  be  weighed  bj  the  court  Orser  v.  Oiser,  24  N.  Y.  61 ;  Young  v.  Barner, 
27  Gratt.  96. 

But  proof  that  the  wUI  was  executed  with  a  blank  for  the  name  of  a  leg- 
atee, and  the  posltlre  testimony  of  one  witness  that  it  was  filled  up  In  the 
testator's  presence,  coupled  with  the  statement  of  the  other  witness  that  he 
could  not  remember  when  it  was  so  filled  up,  is  not  sufficient,  even  with  an 
attestation  clause.    Derr  v.  Greenwald,  76  Pa.  BL  289. 

Proof  not  dependent  on  subscribing  witnesses.— A  will  may  be  estab- 
lished by  the  evidence  of  one  subscribing  witness  as  to  the  teetator'e  ca,pttAty, 
and  the  observance  of  proper  formalities  in  execution,  against  the  contra^o- 
tory  testimony  of  the  other  subscribing  witnesses.  Howard's  Will,  6  T.  B. 
Mon.  194;  Will  of  Jenkins,  48  Wis.  610;  WiU  of  Meurer,  44  Wis.  393;  Tnis- 
Ues  of  Auburn  Sera.  t.  Calhoun,  25  N.  Y.  422;  Tarrant  v.  Ware,  25  N.  Y. 
42G,  note;  Newhouse  t.  Godwin,  17  Barb.  284;  Einne  v.  Kinne,  2  Thorap. 
&C.891;  Talleyv.  Moore,  6  Earring.  57;  Haynea  v.  Haynes,  S3  Ohio,  598; 
B.  c.  p.  268,  ante  ;  Abbott  v.  Abbott,  41  Hlch.  540 ;  8.  c.  p.  828,  anls. 

Proof  by  the  subscribing  witnesses  that  they  recognize  their  signatures, 
andwould  never  attest  an  instrument  without  hearing  tlie  party  acknowledge 
It,  is  mffldent,  though  they  have  no  recollection  of  the  actual  occurrences, 
and  though  the  attestation  clause  is  of  the  simplest  description.  Eliot  t. 
Eliot,  10  Allen,  SS7;  Pates'  Admr.  v.  Joe,  8  J.  J.  Marsh.  118;  Hu^ea  t. 
Hughes,  81  Ala.  519. 

A  will  may  be  proved  wholly  by  the  testimony  of  persons  other  than  the 
subscribing  witnesses.  Butler  v.  Benson,  1  Barb.  526 ;  Talley  t.  Moore,  0 
Harring.  57;  Reeve  v.  Crosby,  8  Bedf.  74. 

Where  a  will  faas  been  probated,  the  tesUmony  of  a  sabscribing  witness 
in  another  proceeding  that  he  did  not  recollect  complying  with  the  statntoir 
requisites,  and  explaining  away  his  affidavit  made  in  the  Probate  Court,  will 
not  overcome  the  presumption  in  favor  of  regularity  arising  from  the  produc- 
tion of  the  record  of  probate.    Kirk  v.  Carr,  64  Pa.  8t.  283. 

But  this  presumption  would  not  arise  on  a  feigned  issue  ordered  to  try 
the  question  of  due  execution.    Rigg  v.  Wilton,  18  til.  16. 
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Wetter,  Trustee,  vs.  Walker. 

[S2  Qeorgin.  142.] 
DnLABOINO    life   estate  to   FEB. — HcSBAND   NOT  "  HEXT   OF 

kin"  to  wife. 

A  devise  of  a  life  estate  U  not  enlarged  to  a  fee  by  anDexing  a  power  of  dispos- 
ing of  the  fee  by  deed  or  will,  unlen  such  construction  is  absolutely  aecesMtry 
to  uphold  some  manifest  general  intent. 

A  husband  it  not  included  under  the  expression,  in  his  wife's  will,  "such  per- 
sons as  may  come  under  the  designation  of  her  next  of  kin  by  the  statute  of 
distributions." 

Suit  by  Walker  against  Wetter,  as  trustee  for  his  children, 
for  work  done  on  the  trust  property.  Plea,  the  general  iesae, 
and  that  no  snch  tmet  existed. 

It  was  admitted  that  the  charges  were  correct,  that  the  real 
eetate  came  from  ilargaret  Telfair  to  her  granddanghter,  Mrs. 
Wetter,  nnder  the  following  clause  in  the  former's  will :  "  I  de- 
rise  and  bequeath  to  the  hoeband  of  my  granddaughter  (naming 
both)  all  my  property,  both  real  and  personal,  which  may  re- 
main after  the  payment  of  my  jnst  debts,  to  hold  said  property 
in  tmst  for  the  sole  and  separate  nse  of  my  said  granddaughter, 
free  from  the  debts,  liabilities  and  contracts  of  her  present  or 
any  future  husband,  during  her  natural  life ;  and  in  further 
trust,  to  convey  the  same,  during  her  natural  life,  from  time  to 
time,  to  such  persons,  in  such  proportions,  and  on  such  consid- 
erations as  she  may  in  writing  request ;  in  further  trust,  upon 
her  decease,  to  make  such  disposition  of  said  property  as  she 
may  by  any  writing  of  a  testamentary  character  direct;  in 
farther  tmst,  should  she  die  intestate,  to  hold  said  property  for 
the  benefit  of  such  persons  as  may  at  the  time  of  her  decease, 
come  under  the  designation  of  her  next  of  kin  by  the  statute  of 
distributions  at  the  time  in  force  in  the  State  of  Georgia." 
That  Mrs.  Wetter  died  intestate  in  1865,  without  having  dis- 
posed of  her  property,  and  leaving  her  surviving  her  husband 
and  several  minor  children. 

The  court  rendered  judgment  for  the  plaintiff. 

T.  M.  Ifortoood  and  N.  C.  Cdlier,  for  the  plaintiff  in  error. 

B.  S.  Lester,  B.  D.  Walker,  Jr.,  and  W.  W.  Maokall,  Jr., 
for  defendant. 
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Blecelet,  J.  1.  "A  devise  of  an  estate  genenilly,  or  indefi- 
nitelj,  ^ith  a  power  of  disposition  over  it,  carries  a  fee.  But 
where  the  estate  is  given  for  life  only,  the  devisee  takes  only 
an  estate  for  life,  though  a  power  of  disposition,  or  to  appoint 
the  fee  by  deed  or  will,  be  annexed ;  unless  there  should  be 
Bome  manifest  general  intent  of  the  testator  which  wonld  be  de- 
feated by  adhering  to  this  particalar  intent.  "Words  of  impli- 
cation do  not  merge  or  destroy  an  express  estate  for  life,  nnless 
it  becomes  absolutely  necessary  to  uphold  some  manifest  gen- 
eral intent."  4  Kent's  Com,  319.  "  So,  if  an  estate  be  given 
to  a  person  generally,  or  indefinitely,  with  a  power  of  disposi- 
tion, it  carries  a  fee ;  unless  the  testator  gives  to  the  first  taker 
an  estate  for  life  only,  and  annexes  to  it  a  power  of  disposition 
of  the  reversion.  In  that  case,  the  express  limitation  for  life 
will  control  the  operation  of  the  power,  and  prevent  it  &pm  en- 
larging the  estate  to  a  fee."  Id.  536  ;  15  Ga.  467  ;  2  Id.  307; 
2  Strobart's  Eq.  184. 

2.  "A  man's  kindred,  in  the  proper  signification  of  the 
word,  means  such  persons  as  are  related  to  him  by  blood ;  and, 
accordingly,  relations  by  marriage  are  generally  incapable  of 
bringing  themselves  within  the  description  of  '  next  of  kin '  in 
a  will ;  and  (as  in  the  case  jnst  mentioned,  of  '  relations ')  neither 
husband  nor  wife  can  be  entitled  under  a  bequest  to  the  'next 
of  kin '  of  either  of  them."  2  Wms.  on  Ex'ra,  815 ;  67  N.  T. 
387  ;  69  Id.  36  ;  72  Id.  312.  Though  by  the  statute  of  distri- 
butions in  force  in  1865,  the  husband  was  sole  heir  to  the  wife, 
children  stood  in  the  first  degree.     Code,  §  2484, 

3.  Applying  the  foregoing  rales  to  the  will  now  onder  con- 
sideration, it  follows  that  the  granddanghter  of  the  testatrix 
took  an  equitable  estate  in  the  property  for  her  life,  and  no 
more ;  and  that  her  children,  not  her  hnsband,  were  her  next  of 
kin,  and,  on  her  death  intestate,  became  entitled  to  the  remsin- 
der.  Even  any  apparent  inconsistency  between  the  power  and 
the  express  life  estate  disappears  by  construing  the  terms,  "and 
in  further  trust  to  convey  the  same,  during  her  natural  life, 
from  time  to  time,  to  such  persons,  in  sach  proportions,  and  on 
snch  conditions  as  she  may  in  writing  request,"  as  restricting 
the  duration  of  the  estate  so  authorized  to  be  conveyed,  to  tbe 
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period  of  her  life ;  and  this,  ia  all  prohabilitj,  is  the  tme  intent 
and  meaning  of  the  clause,  for  it  ie  immediately  added,  "  in 
further  tmet,  upon  her  decease,  to  make  such  difiposition  of  said 
property  as  she  may  by  any  writing  of  a  testamentary  character 
direct ;  in  further  tmet,"  should  sho  die  intestate,  to  hold  said 
"  said  property,"  etc.  The  purpose  seems  to  have  been  to  keep 
the  trnst  on  foot  as  to  the  inheritance  in  the  whole  of  the  prop- 
erty ;  and  to  do  that,  any  conveyance  made  during  the  life  of 
the  granddaughter,  at  her  request,  would  have  to  be  limited  in 
its  operations  to  the  period  of  her  life,  or  to  a  more  brief  dura- 
tion.  See  23  6a.  515.  We  infer,  from  the  record,  that  the 
children  were  minors  when  the  account  sued  upon  arose,  and 
.  even  when  the  action  was  brought,  but  whether  they  were  or 
not  is  of  no  consequence.  We  were  requested  in  the  argument, 
to  construe  the  will  to  the  extent  which  we  have  gone,  and  this 
is  all  we  hare  attempted.  It  was  not  contended  that  if  Mrs. 
Wetter  took  a  life  estate  only,  with  no  enlargement  of  it  by  her 
power  of  disposition,  and  if  the  children  came  in  for  the  re- 
mainder, the  trust  became  executed  at  her  death  by  reason  of 
there  being  nothing  for  the  trustee  to  do  after  that  event  hap- 
pened. 

Judgment  affirmed. 


Milton  vs.  Hiinteb. 

[13  Bosh,  les.i 
Dbolakatiovb  op  devisees  as  to  incompktbnot. — UuDnB 

DTFLCBNCB. 

Statements  of  one  of  tbe  devisecB  to  the  eflecl  that  the  testator  was  mentBlljr  in- 
capabk  of  making  a  will,  are  competent  to  be  proved  by  the  coaleatants. 

Statements  made  by  the  testatoi  after  the  execulioD  of  the  will,  tending  to  show 
that  he  acted  under  undae  influence,  are  competent  to  be  proved  by  the  con- 
testants, to  illustrate  the  condition  of  his  mind  and  his  susceptibility  to  the  in- 
fluence of  those  upon  whom  he  is  compelled  to'rely  for  sympathy  and  assist- 
ance in  bis  last  extremity. 
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Testator's  failure  to  explain  or  deny  sUlements  made  i 

dence  of  their  truth.      Evidence,  proving  such  s 

competent. 
The  deposition  of  the  husband  of  one  of  the  hetn  interested  in  the  rejection  of 

the  will,  although  not  a  p&ity  to  the  record  resisting  the  probate  of  the  will, 

was  properly  excluded,  as  he  could  not  be  called  to  testify  against  her  in- 

It  is  not  necessary  that  the  exercise  of  undue  influence  shall  be  proved  to  tite 
satisfaction  of  the  jury.  It  is  sufficient  that  they  shall  believe  from  the  evi- 
dence that  such  influence  was  possessed  and  exercised  by  some  person  or  per- 
sons, and  the  free  agency  of  the  testator  thereby  subordinated  to  bis  or  their 
wiU. 

Proof  of  the  due  execution  of  a  paper  not  irrational  in  its  provisions,  raises  * 
piesnmptioD  of     sanity,  which  must  be  rebutted  by  contestants. 

Muir  <£  WickUffe,  for  appellantfi. 

Cardweli  dk  Ilarwood,  for  appellees. 

LiNDSAT,  C.  J.  A  paper  purporting  to  be  the  laat  will  and 
testament  of  Presley  Milton,  deceased,  was  admitted  to  probate 
by  the  County  Court  of  Nekon  county.  Certain  of  his  heirs- 
at-law  prosecuted  an  appeal  from  the  order  of  probate  to  the 
Circuit  Court,  and  then  applied  for  and  had  the  venue  changed 
to  the  Bullitt  Circuit,  where  a  trial  of  the  issue  of  will  or  do 
will  was  had.  The  trial  resulted  in  a  verdict  and  judgment 
against  the  validity  of  the  paper,  and  the  propounders  have 
prosecuted  an  appeal  to  this  court. 

The  principal  issue  is  as  to  the  competency  of  the  deceased 
to  dispose  of  his  estate  by  last  will  and  testament,  and  it  is  also 
insisted  by  the  appellees  that  he  was  induced  to  execute  the 
paper  by  and  through  the  undue  inBuence  of  the  appellants 
and  their  friends. 

It  is  not  seriously  disputed  that  the  deceased  was  all  his  life 
a  man  of  feeble  intellectual  development.  He  was  uneducated, 
superstitiouB,  and  unusually  i^orant.  But  he  had  some  busi- 
ness capacity,  and  certainly  did  acquire,  and,  with  the  assistance 
of  bis  relatives  and  friends,  managed  and  preserved  a  consider- 
able estate.  Whether  his  stupidity  amounted  to  imbecility  is  a 
question  to  be  determined  by  a  jury,  as  the  facts  developed  by 
the  record  before  us  do  not  bring  the  case  within  the  rule  an- 
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nouneed  in  Broaddu^a  Devisees  v.  Broaddu^e  Heirs  (10  Bnsh, 
299),  that  when  there  is  no  evidence  to  sustain  or  to  assail  a 
verdict,  this  court  will  disregard  the  errors  of  the  Circuit  Court, 
and  order  the  will  to  probate  or  reject  it  without  further  pro- 
ceedings. 

Appellants  complain  that  the  court  below  permitted  evidence 
to  go  to  the  juiy  as  to  the  statements  of  one  of  the  devisees, 
John  N.  Milton,  to  the  effect  that  the  testator  was  mentally  in- 
capable of  making  a  will.  He  is  one  of  the  principal  devisees, 
and  the  statements,  if  made,  were  obvionslj  agaiusf  his  inter- 
est. The  decisions  as  to  the  admissibility  of  such  testimony 
are  conflicting.  Mr.  Greenleaf  says :  "  "WTiere  several  were 
"  both  legatees  and  ezecntors  in  the  will,  and  also  appellees  in 
a  question  upon  the  probate  of  a  will,  the  admission  of  one 
of  them  as  to  facts  which  took  place  at  the  time  of  making  the 
will,  showing  that  the  testator  rfas  imposed  upon,  was  held  re- 
ceivable." 1  Oreenleafs  Evidence,  sec.  174.  This  conclusion 
is  supported  by  the  cases  of  Atkiru  v.  Sanger  (1  Pick.  192) 
and  Jackson  v.  Yatl  (7  Wend.  125) ;  but  the  rule  has  been 
repeatedly  denied  by  the  courts  of  Alabama  and  Pennsyl- 
vania. 

This  court,  in  considering  this  question  in  the  case  of  Beall, 
d:e.,  V.  Cunningham  (1  B.  Monroe,  399),  said :  "  But  still  the 
admission  of  one  legatee  or  devisee,  obviously  agamst  his  inter- 
est, should  be  evidence  against  himself,  and  it  would  seem  to 
he  unreasonable  that  he  should  escape  the  effect  of  them  alto- 
gether, merely  because  they  might  not  he  equally  conclusive  as 
to  the  interest  of  his  co-legatees  or  devisees.  *  *  It  would, 
in  our  opinion,  be  more  consistent  with  principle  and  anal- 
ogy to  allow  the  admission  of  a  fact  by  one  of  several  legatees 
or  devisees,  evidently  against  his  own  interest,  to  he  evidence, 
entitled  to  the  effect  not  of  an  admission  by  all  his  associates 
in  interest,  hut  of  the  simple  circnmstance  that  a  party  inter- 
ested admitted  what  he  probably  would  not  have  done  had  he 
not  believed  it  to  be  true.  And  this  fact,  though  not  entitled 
to  the  effect  of  an  admission  by  all  concerned  in  a  common  in- 
terest under  the  will,  may,  nevertheless,  tend  legitimately  io  a 
presumption  against  all  of  them  (in  a  degree  corresponding 
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with  all  the  cirGumBtancea)  that  the  thiog  admitted  may  be 
true.  Such  parties,  like  co-obligors,  have  a  common  interest 
in  the  same  question,  and  must  stand  or  fall  together,  Thej 
are  thos  consolidated  by  their  testator,  and  by  their  own  act  in 
claiming  under  his  will,  and  each  of  them  can  therefore  refuse 
to  testify  against  the  will." 

The  reason  last  given  does  not  apply  under  our  present  sys- 
tem of  practice  ;  but  as  the  qnestion  is  one  on  which  the  au- 
thorities are  in  conflict  in  other  States,  and  as  the  rule  estab- 
lished in  the  case  supra  is  not  likely  to  prejudice  the  rights  of 
parties  claiming  under  a  contested  will,  and  as  it  has  prevailed 
in  this  State  for  more  than  thirty-five  years,  we  are  of  opinion 
the  safer  course  is  to  follow  rather  than  to  set  it  aside, 

The  appellants  also  complain  that  the  Circuit  Court  per- 
mitted statements  made  by  tJie  testator  after  the  execution  of 
the  wiU,  tending  to  show  that  he  acted  under  undue  influence, 
to  be  proved.  The  same  character  of  evidence  was  received 
and  considered  in  the  case  of  Shropshire  v.  Beno  (5  J,  J,  Mar. 
91),  and  this  case  is  fully  supported  by  a  case  reported  in  1 
Serg.  &  Rawle,  p.  dO.  Evidence  of  sudi  statements  is  not  ad- 
mitted to  show  an  intention  or  desire  on  the  part  of  the  tes- 
tator to  revoke  the  will,  but  to  illustrate  the  condition  of  his 
mind,  and  his  susceptibility  to  the  influence  of  those  npon 
whom  he  is  compelled  to  rely  for  sympathy  and  assistance  in 
his  last  extremity. 

The  evidence  of  the  witness  Powell  was  competent.  The 
statementa  proved  were  made  in  the  presence  of  the  testator, 
and  his  failure  to  deny  or  explain  them  was  evidence  of  their 
truth. 

We  cannot  eay  the  court  erred  in  refusing  to  permit  the 
appellants  to  read  the  deposition  of  the  husband  of  one  of  the 
Leirs-at-law  of  the  decedent.  She  is  not  a  party  to  the  record> 
and  is  not  resisting  the  probate  of  the  will ;  but  the  defeat  of 
the  motion  to  probate  will  result  to  her  advantage,  and  her 
husband  cannot  be  called  to  testify  against  her  interest.  Green- 
leafs  Ev.  vol..!,  sees.  335,  336;  General  Statutes,  sec.  34, 
chap.  37. 

In  this  connection  it  is  proper  we  should  say  it  was  error  in 
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the  court  below  to  hold  that  the  deviaees  and  heirs  at-law  of 
the  deceased  are  incompetent  witnesses.  This  is  not  a  pro- 
ceeding to  settle  the  estate  of  a  decedent,  nor  is  it  an  action 
against  the  executor,  adminiBtrator,  heir,  or  devisee  of  a  de- 
ceased person,  in  the  sense  in  which  the  term  "action"  is  used 
in  section  25,  chapter  37,  General  Statutes.  The  reasonE  for 
the  exceptions  contained  in  sections  23  and  25  of  this  chapter 
do  not  apply  to  a  controversy  over  the  probate  of  a  will,  and  in 
snch  controvereies  the  parties  in  interest  are  competent  wit- 
nesses. We  do  not  overlook  the  fact  that  this  error  could  not 
in  this  case  be  urged  as  a  ground  for  reversal,  it  having  been 
committed  at  the  instance  of  the  appellants.  Bat  as  the  judg- 
ment must  be  reversed  for  other  good  and  sufGcient  reasons,  we 
deem  it  important  that  it  shall  not  occur  on  the  new  trial  abont 
to  be  awarded,  and  hence  we  decide  the  question. 

The  court  did  not  err  in  modifying  instniction  No.  3  asked 
by  appellants.  It  is  not  necessary  that  the  exercise  of  undue 
influence  shall  be  proved  to  the  satisfaction  of  the  jury.  It  is 
sufficient  that  they  shall  believe,  from  the  evidence,  that  such 
influence  was  possessed  and  exercised  by  some  person  or  per- 
sons, and  the  free  agency  of  the  testator  thereby  subordinated 
to  his  or  their  will. 

Instmction  No.  5  is  inaccurate.  Confessions  and  admissions 
are  not  ike  weakest  testimony  known  to  the  law.  The  evi- 
dence of  confessions  and  admisBions  is  not  of  a  high  grade ;  but, 
when  BufSciently  proved,  confessions  and  admissions  may  be 
satisfactory  and  convincing. 

Instruction  No.  6,  given  on  the  motion  of  the  appellees, 
was  clearly  misleading.  It  is  in  these  words :  "  The  burden  of 
proof  in  this  case  rests  upon  the  propounders  of  the  will,  not 
only  as  to  the  execution  of  the  paper  offered  as  the  last  will  of 
Presley  Milton,  deceased,  but  also  that  he  was  at  the  time  of 
the  execution  of  said  paper  of  sound  and  disposing  mind  and 
memory."  Abstractly  considered,  this  is  a  correct  legal  propo- 
sition, but  the  instmction  ignores  altogether  the  legal  presump- 
tion of  sanity,  which  applies  as  well  to  a  testator  as  to  the 
grantor  in  a  deed  or  to  a  person  charged  with  crime. 

When  the  propounders  of  a  wiU  have  proved  the  due  exe- 
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cntioD  of  a  paper  not  irrational  in  its  provisioiu  nor  inooofiiBteDt 
in  its  structure,  laaguage,  or  details  with  the  sanity  of  the  tes- 
tator, the  presumption  of  law  makes  oat  for  them  a  prima 
fade  case,  and  the  burden  of  showing  that  the  testator  was  not 
in  fact  of  sound  and  disposing  mind  and  memory  at  the  time 
of  the  execution  of  the  will  is  shifted  apon  the  contestants. 
The  opinions  of  this  coart  in  the  Singleton  Will  Case  (8  Dana, 
316),  and  in  Rogers  v.  Thomae,  <&c.  (1  B.  Monroe,  390),  are  to 
some  extent  conflicting,  but  in  the  case  of  Hawkins  v.  Grimes 
(13  B.  Monroe,  257),  the  qnestion  was  fully  considered,  and  the 
conclusion  reached  was  thos  stated : 

"  It  is  the  common  conrse  in  the  County  Conrt,  which  is 
the  ordinary  court  of  probate,  and  the  statute  seems  to  require 
that  the  witnesses  should  be  interrogated  on  this  subject  (the 
testator's  sanity)  in  proving  the  will.  And  it  wonld  seem  that 
some  testimony  on  the  subject  is  certainly  requisite  in  support 
of  the  will  when  it  is  contested  in  chancery  on  the  express 
ground  of  mental  incompetency.  But  the  writing  or  dictating 
of  a  rational  will  is  sometimes  held  to  be  sufficient  evidence  of 
sanity,  at  least  prima  fade.  And  if  upon  the  whole  evidence, 
pro  and  con,  it  be  doubtful  whether  the  party  be  sane  or  not, 
then  the  presumption  in  favor  of  sanity  may  operate  to  decide 
the  question  otherwise  in  equipoise." 

Under  onr  existing  system  of  practice,  the  qnestion  of  pro- 
bate is  not  contested  by  bill  in  chancery.  The  appeal  from  the 
order  of  the  County  Court  places  the  case  on  the  docket  of  the 
Circuit  Court,  to  be  tried  as  an  original  proceeding.  There  are 
no  pleadings.  There  can  be  no  special  or  express  issues  raised 
in  advance  of  the  commencement  of  the  trial,  as  could  be  done 
when  the  issues  were  made  up  by  the  contestant's  bill.  The 
propounders  may,  if  they  see  proper,  rest  their  case  on  the  stat- 
utoiy  proof  of  due  execution,  and  if  the  will  be  rational,  and 
the  contestants  introduce  no  proof  tending  to  rebut  the  pre- 
sumption of  sanity  on  the  part  of  the  testator,  the  issue  raised 
on  this  question,,  by  the  law,  will  usually  be  decided  in  their 
favor.  It  is  usual  and  proper  to  interrogate  the  subscribing 
witnesses  on  this  subject,  and  while  this  may  be  done  without 
subjecting  the  propounders  to  the  necessi^  of  introducing  all 
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their  proof  in  advance  of  an  attack  bj  the  contestants,  it  is  not 
absolntelj  essential  in  all  cases ;  and  when  there  is  no  proof  on 
the  qaestion  of  sanity,  or  where  the  evidence  leaves  that  ques- 
tion in  doubt,  the  jury  may  resolve  that  doubt  by  acting  on  the 
legal  presumption.  This  conclosion  is  not  inconsistent  with 
the  role  that  the  burden  of  proving  Bonndneee  of  mind  and 
memory  on  the  part  of  the  testator  reste  on  the  proponnders 
of  the  will.  This  fact  they  must  prove ;  bnt  in  making  out 
their  case  they  may,  to  the  limited  extent  indicated,  rely  on  a 
well-established  legal  presumption.  The  instruction  nuder 
consideration  in  effect  takes  from  them  the  benefit  of  this 
presumption. 

The  latter  clause  of  instruction  'No.  7  is  also  misleading. 
So  far  as  this  ioBtmction  is  the  conveiBe  of  instructions  Nos.  3 
and  4  it  is  unobjectionable,  bnt  it  was  not  proper  to  intimate 
to  the  jury  the  possibility  of  the  testator's  having  been 
"prompted  or  swayed  by  designing  relatives  or  pretended 
friends."  Of  course  no  such  intimation  was  intended,  bat 
the  unnecessary  use  of  those  terms  was  calculated  to  impress 
the  jury  with  the  idea  that  the  court  thought  the  evidence 
justified  the  belief  tliat  the  testator  had  been  surrounded^ 
when  he  published  the  paper  in  contest,  by  friends  and  rel- 
atives falling  within  this  description. 

For  the  errors  stated  the  judgment  is  reversed,  and  the 
cause  remanded  for  a  new  trial  on  principles  consistent  with 
this  opinion. 

Bee  Hajes  v.  BurUkam,  ante,  p.  179. 
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Sally  HANaoif,  Executrix, 

vs. 

Edward  Hanson  bt  ai. 

[70  Uiioe,  BOS.] 

PaTUENT  or  DBBTa   OUT  OF   BEAI.   0&  PBBBONAL   ESTATE. 

The  rule  is  well  settled  tliit,  while  a  tesUlor,  if  his  intent  in  Ihit  respect  is 
cIcArl;  manifest  from  the  will,  ma;  applf  his  real  estate  first  to  the  pajrment 
of  debts;  in  the  absence  of  express  words  or  a  manifest  inlention  in  the 
will   to  that  effect,   the  law  will   first  appropTiate   the  personaltjr   to  that 

Ok  bbpobt. 

Appeal  from  the  decree  of  the  judge  of  probate  of  York 
county  dismissing  the  petition  of  Sally  Hanson,  executrix  of 
the  last  will  and  teatament  of  William  B.  HanBon,  late  of  Ly- 
man, in  eaid  county,  deceased,  testate,  for  license  to  sell  and 
convey  certain  real  estate  of  said  testator  for  the  payment  of 
debts  and  legacies,  and  expenses  of  administration  to  a  certain 
amount. 

The  tme  constmction  of  said  will  is  in  issue.  If,  under 
the  provisions  of  the  will,  the  personal  property  is  subject  to 
the  payment  of  testator's  debts,  the  decree  aforesaid  is  to  be 
affirmed ;  otherwise,  said  petition  is  to  be  granted,  and  such  fur- 
ther order  made  thereon  as  law  and  justice  require. 

The  will  was  executed  April  38,  1873,  and  probated  on  the 
first  Tuesday  of  September,  1876,  and  the  testator  makes  the 
following  disposition  of  his  estate  : 

"  I.  I  order  all  of  my  just  debts  and  funeral  expenses  to  be 
paid  by  my  hereinafter  named  executor. 

"II.  To  Israol  Hanson  of  Lyman,  Sarah  D.  Hanson  of 
Oharlestown,  Mass.,  Joseph  "Warren  Hanson  of  said  Lyman, 
Edwin  Hanson,  State  of  Virginia,  Alvira  Smith  of  Rennebunk- 
port,  wife  of  John  Smith,  Ruth  Foss  of  Biddeford,  wife  of 
Artemas  Foss,  and  Ann  Hanson  of  Biddeford,  single  woman, 
all  being  my  ckildren,  I  give  and  bequeath  to  them  one  dollar 
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each,  to  be  paid  in  one  year  after  my  decease,  by  my  herein- 
after named  executor. 

"  III,  To  my  beloved  wife,  Sally  Hanson,  I  give,  bequeath 
and  devise  aU  of  my  oak  and  pine  timber  to  have  and  to  hold, 
etc.  I  also  give,  bequeath  and  devise  the  remaining  portion  of 
my  estate,  to  wit,  my  homestead  farm,  with  the  buildings  there- 
on Btanding,  and  all  my  real  and  personal  estate  and  mixed,  of 
every  name  and  nature,  of  whatever  the  same  may  consist,  and 
wherever  the  same  may  be  found,  to  have  and  to  hold,  to  her, 
the  B^d  Sally  Hanson,  during  her  natural  life. 

"IT.  I  do  hereby  nominate  and  appoint  the  said  Sally  Han- 
son to  he  the  executor,"  etc. 

Qn  November  6, 1877,  the  testatrix  petitioned  for  license  to 
Bell  a  portion  of  the  real  estate  for  the  payment  of  debts,  lega- 
cies and  expenses  of  administration,  on  the  ground  that  the 
peiwnal  estate  was  insufficient  therefor.  Her  petition  was  re- 
fased  and  denied,  "it  not  appearing  that  the  personal  estate  is 
insnfScient  to  pay  said  debts,  legacies  and  expenses  of  adminis- 
tration." 

Whereupon  an  appeal  was  duly  made  alleging  the  following 
reasons: 

I.  Because  a  sale  of  some  portion  of  the  real  estate  of  said 
deceased  is  necessary  to  pay  debts,  legacies  and  expenses  of  said 
administration,  amounting  to  the  sum  of  four  hundred  and 
twenty-five  dollars. 

II.  Beeanse  said  testator,  by  his  last  will  and  testament,  be- 
queathed to  Sally  Hanson,  during  her  natural  life,  his  entire 
personal  estate,  and  said  estate  should  not,  therefore,  be  applied 
to  the  payment  of  said  debts,  legacies  and  expenses  of  adminis- 
trtLtion. 

in.  Because,  by  said  testator's  last  will  and  testament,  the 
nse  and  income  of  the  personal  estate  of  said  deceased  was  be- 
queathed to  said  Sally  Hanson  during  her  lifetime,  and  by  the 
refusal  and  denial  of  the  aforesaid  petition  the  personal  estate 
must  necessarily  be  applied  to  pay  the  aforesaid  debte,  legacies 
and  expenses,  and  thereby  the  intention  of  said  testator  would 
be  utterly  defeated  in  this  regard. 

lY.  Because  said  executrix,  in  her  said  petition,  asks  license 
Vol.  I.— M 
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to  sell  certain  undevised  real  estate  of  said  testator,  William  B. 
Hanson,  for  the  payment  of  said  debts,  legacies  and  expenses, 
and  such  tindeTised  real  estate  should  be  held  to  respond  to  the 
payment  thereof. 

Y.  Because,  in  order  to  give  full  effect  to  the  wiU  of  said 
testator,  and  especially  to  the  third  daoae  thereof,  a  sale  of 
Borne  portion  of  the  undevised  real  estate  of  said  deceased  is  ab- 
solntely  necessary  for  the  payment  of  said  debts,  legacies  and 
expeufies  of  sale  and  administration,  amoaatiDg  to  the  sum  of 
four  hundred  and  twenty-five  dollars. 

SurhoTik  (6  Derhy,  for  the  plaintiff. 

Qoodioin  <6  Zwii,  for  the  defendants. 

Stmonqb,  J.  '  This  is  an  appeal  from  the  Probata  Court  in 
York  county,  dismissing  the  petition  of  the  executrix  for  li- 
cense to  sell  certain  real  estate  of  her  testator,  in  order  to  pay 
debts,  legacies  and  expenses  of  administration. 

According  to  the  terms  on  which,  by  agreement  of  counsel^ 
the  case  is  submitted  for  decision,  if,  under  the  provisions  of 
the  will,  the  personal  property  is  first  subject  to  the  payment 
of  debts,  the  decree,  from  which  the  appeal  is  taken,  is  to  be 
affirmed.  Otherwise,  the  petition  is  to  be  granted,  with  such 
further  order  as  law  and  justice  require. 

The  question  is,  then,  what,  in  view  of  the  provisions  of  the 
will,  is  the  rule  of  law  with  reference  to  the  sale  of  the  person- 
alty to  discharge  debts  of  the  estate. 

The  will  directs  that  the  debts  shall  bd  paid,  but  does  not 
designate  the  fund  out  of  which  the  payment  shall  be  made. 
After  bequests  of  one  dollar  each  to  the  testator's  children,  and 
of  all  his  oak  and  pine  timber  to  his  wife,  the  will  bequeaths  and 
devises  the  remaining  portion  of  his  estate,  viz :  his  homestead 
farm  with  the  buildings  thereon,  and  all  his  estate,  real,  personal 
and  mixed,  to  his  wife  during  her  life.  The  personal  property, 
mentioned  in  this  residuary  clause,  is  conceded  to  be  sufficient 
to  pay  the  debts  of  the  estate. 

The  rule  is  well  settled  that,  while  a  testator,  if  his  intent 
in  this  respect  is  clearly  manifest  from  the  will,  may  apply  his 
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real  estate  first  to  the  payment  of  debts,  in  the  absence  of  ex- 
press words,  or  a  manifeat  intention  in  the  will  to  that  efEect, 
the  law  will  first  appropriate  the  personalty  to  that  purpose. 

By  this  will,  it  is  only  the  real  and  personal  estate  remaining, 
after  the  payment  of  debts  and  the  legacies  to  the  children,  that 
is  given  to  the  widow  dnring  her  life.  The  bequest  and  the 
devise  to  the  wife  are  given  in  the  same  sentence  and  on  the 
same  tenns ;  the  one  as  fully  as  the  other.  She  takes  each  sub- 
ject to  the  legal  liability  arising  from  the  claims  of  creditors. 
It  is  true,  as  claimed,  that  to  sell  the  personal  estate  will  de- 
prive her  of  the  use  of  it,  while  to  sell  the  reversion  of  the  real 
property  would  preserve  to  her  the  benefit  of  her  life  estate 
therein.  But  there  is  nothing  in  the  will  which  enables  us  to 
say  that  the  declared  intent  of  the  testator  appropriates  this  re- 
version to  paying  debts.  After  giving  so  Wge  a  part  of  his 
property  to  his  wife,  it  can  scarcely  be  said  to  be  intrinsically 
more  probable  that  he  intended  to  make  the  debts  a  charge 
upon  the  reversion,  than  that  a  legacy  to  her  proportionally  so 
large  was  intended  to  be  subject  to  their  payment.  With  legsr 
eies  of  only  one  doUar  each  to  the  children,  with  a  bequest  to 
the  wife  of  all  the  timber,  and  the  nee  during  life  of  all  remain- 
ing real  and  personal  property,  it  is  not  in  itself  more  probable 
than  the  contrary  would  be,  that  the  testator  intended  the  debts 
should  be  paid  out  of'  the  interest  of  the  children,  as  heira,  in 
the  reversion  of  the  real  estate. 

And  if  a  certain  probability  in  favor  of  this  proposition 
arises  from  the  nature  of  the  personal  assets,  from  the  character 
of  the  articles  of  which  the  personalty  consists,  it  is  enough  to 
say,  without  weighing  probabilities  too  nicely,  that  the  intent  to 
make  the  debts  a  charge  upon  the  real  estate  is  neither  directly 
nor  indirectly  expressed  in  the  will ;  and  this  intent  not  appear- 
ing, the  rule  holds.  The  personal  estate  must  first  be  used  for 
that  purpose. 

It  is  said  that,  if  the  undevised  reversion  of  the  real  estate 
should  be  first  sold,  no  provision  of  the  will  would  fail  of  effect. 
The  widow  would  then  have  the  use  of  the  real  and  personal 
property  during  life,  and  the  others  mentioned  in  the  will  would 
receive  all  that  it  undertakes  to  give  them. 


i  by  Google 


582  AMERICAN  PROBATE  REPORTS. 

This  is  trne.  To  sell  the  reversion  does  not  dioiiniBb  the 
rights  of  the  children  as  beneficiarieB  under  the  will.  It  onlj 
impaiFB,  to  a  greater  or  less  extent,  the  interest  of  those  who  at 
the  termination  of  the  life  estate  shall  be  the  heirs  of  die  tes- 
tator. 

Neither  the  reversion  of  the  real  estate,  nor  what  remains 
of  the  personalty  at  the  widow's  decease,  is  disposed  of  hy  the 
will. 

Bot  the  conclnsion  does  not  follow  that  it  was  these,  or 
either  of  them,  which  the  testator  intended  should  be  sold  to 
pay  debto.  The  legacy,  nnder  the  residuary  clause,  was  not 
specific,  but  general.  "  The  deviee  of  the  residue  of  the  real 
estate,  after  the  happening  of  a  contingency,  or  after  certain 
objects  have  been  accomplished  by  the  disposition  or  appropria- 
tion of  portions  of  it,  is  not  specific,  but  general."  Bratlford 
v.  Maynes,  20  Maine,  108 ;  Calkint  v.  Calkins,  1  Redf.  Sur. 
Rep.  337. 

There  is  nothing  in  the  gift  of  such  residue  of  the  estate  to 
the  wife  for  life  to  indicate  an  intention  to  exonerate  the  per- 
sonalty from  the  payment  of  debts,  for  which  it  is  the  primaij 
fond ;  to  be  used  for  that  porpoee  even  before  the  descended 
real  estate,  unless  an  intent  to  the  contraiy  appears  in  the  wilL 
Livinggton  v.  Neakirk,  3  Johns.  Ch.  3t2 ;  2  Eedf.  on  Wills, 
867, 868. 

The  considerations,  from  the  general  tenor  and  spirit  of  the 
wUl,  which  led  tJie  court  to  a  difierent  result,  in  Quimby  r. 
Frost,  61  Maine,  77,  are  not  present  with  the  same  force  in 
this  case. 

Under  the  residnary  dauee,  we  think,  the  widow  took  only 
an  estate  for  life  in  the  residue,  after  payment  of  debts  and  the 
legacies  to  the  children,  and  that  the  petition  to  sell  even  an  an- 
devised  interest  in  the  realty,  before  the  personal  property,  to 
pay  debts,  was  rightly  dismissed,  for  the  reasons  stated  in  the 
decree  of  the  Probate  Court. 

Decree  of  the  Probate  Court  affirmed. 

Applbtow,  0.  J.,  "W ALTOS,  PsTBBB  and  LiBBET,  tTJ.,  eon- 
Cnrred. 
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Mart  V.  Kimball  vs.  Mart  S.  Eluson. 

[12S  MMMuhnBetta,  41.] 

AlTEB-A.CQTIIBED  BBAL   ESTATE, EfFECT  OP   WILL   ON. 

A  tesUlor,  by  his  will,  provided  as  follows :  "  I  give,  devise  and  dispose  of  all 
my  estate,  real  and  personal,  together  with  any  and  all  estate,  right  or  interest 
in  lands  which  I  may  acquire  after  the  date  of  this  will,  in  the  following  man- 
ner;" and  after  authorizing  hia  executor  to  sell  any  of  his  real  estate  "not 
herein  specifically  bequeathed  or  appropriated,"  he  devised  bis  "  mansion- 
house  and  the  other  buildings  thereon,  and  the  privileges  thereto  belonging," 
to  A.  for  life,  and  upon  his  death  (o  B.  After  the  date  of  bis  will,  the  tes- 
tator purchased  an  estate  adjoining  his  mansion-house  estate,  removed  the 
building  standing  thereon,  tore  down  the  fences,  and  made  one  garden  with 
walks' running  through  both  estates,  and  erected  a  greenhouse  on  the 
purchased  estate,  which  was  used  in  connection  with  the  mansion-bouse; 
and  the  whale  was  thus  used  aod  occupied  at  the  time  of  his  death :  ffelif, 
that  the  purchased  estate  passed  by  the  specific  devise  of  the  mansion-house 
estate. 

Weit  of  entet  to  recover  ft  parcel  of  land  in  Ipawich. 
Plea,  nul  disseisin.  The  case  was  eubmitted  to  the  Superior 
Court,  and,  after  judgment  for  the  tenant,  to  this  court,  on  ap- 
peal, on  an  agreed  statement  of  facts,  the  substance  of  which 
appears  in  the  opinion. 

K  D.  Sohier  and  C.  A.  Wdch,  for  the  demandant. 

F.  C.  Wdch,  for  the  tenant. 

EiiDicoTr,  J.  The  agreed  statement  of  facts  renders  it 
dear  that  it  was  the  intention  of  the  testator  to  make  the  de- 
manded premisee,  which  he  purchased  after  the  date  of  his 
will,  part  and  parcel  of  his  maneioQ-houBe  estate.  He  removed 
the  house  and  shop  standing  thereon,  tore  down  the  fences  and 
made  one  garden,  with  walks  running  through  both  original 
estates,  and  erected  a  greenhouse  on  the  demanded  premises, 
which  was  used  in  connection  with  the  mansion-house.  The 
whole  thus  became  one  parcel,  with  nothing  to  distrnguish  the 
demanded  premises  from  the  mansion-house  estate,  as  it  was  at 
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the  date  of  the  will,  and  it  was  all  thus  used  and  occnpied  at 
the  time  of  his  deatli. 

It  is  also  manifest,  from  the  will  it«elf ,  that  it  was  the  inten- 
tion of  the  testator  that  all  real  estate  acquired  hy  him  in  the 
future  sboald  be  disposed  of  by  his  will.  The  statutes  provide 
that  "any  estate,  right  or  interest  in  lands  acquired  by  the  tes- 
tator after  making  bis  will  shall  pass  thereby,  in  like  manner  as 
if  possessed  at  the  time  of  making  the  will,  if  such  clearly  and 
manifestly  appears  by  the  will  to  have  been  the  intention  of 
the  testator,"  Gen.  Sts.  c.  92,  §  4.  His  language  is,  "  I  pve, 
devise  and  dispose  of  all  my  estate,  real  and  personal,  together 
with  any  and  all  estate,  right  or  interest  in  lands  which  I  may 
acquire  after  the  date  of  this  will  *  *  *  in  the  following 
manner ; "  and,  after  authorizing'  his  executors  to  sell  any  of  his 
real  estate  "not  herein  specific^y  bequeathed  or  appropriated," 
he  devises  his  "mansion-house  and  other  buildings  thereon,  and 
the  privileges  thereto  belonging,"  to  Mary  Baker  for  her  life, 
and  upon  her  death  to  the  demandant  and  her  husband  during 
their  joint  lives,  and  to  the  survivor  during  his  or  her  life, 
Ifary  Baker  having  died,  and  the  demandant,  being  entitled,  as 
survivor  of  her  husband,  to  the  use  and  occupation  of  all  the 
mansion-house  estate  during  her  life,  brings  this  action  against 
the  tenant,  who  holds  the  demanded  premises  under  a  deed  from 
the  executor. 

But  we  are  of  opinion  that  Ike  executors  had  no  authority 
to  give  this  deed,  for  they  were  empowered  by  the  will  only  to 
convey  lands  not  specifically  devised ;  and  the  testator  having 
in  terms  expressed  the  intention,  in  his  will,  that  after-acquired 
real  estate,  as  well  as  the  real  estate  held  by  him  at  the  date  of 
the  will,  should  be  disposed  of  "  in  the  foUowing  manner  "  (that 
is,  as  he  proceeds  to  point  out),  the  fair  construction  is,  that  he 
intended  that,  if  any  of  such  after-acquired  real  estate  should 
be  added  to  and  become  part  of  the  mansion-house  estate,  it 
should  pass  to  the  devisee  under  that  specific  devise.  There 
are  no  words  that  limit  or  define  the  extent  of  the  mansion- 
house  estate ;  the  description  is  general,  and  what  constituted 
the  estate  at  the  time  of  his  death  passed  under  this  will  to  the 
demandant. 
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In  Wait  r.  Belding,  24  Pick.  129,  a  testator  devised  to  his 
two  BODS  "  the  whole  of  tnj  land  and  buildings  lying  and  being 
within  the  town  of  Hatfield."  He  made  a  codicil  afterward, 
which  was  held  to  he  a  republication  of  the  will ;  and  it  was 
also  held  that  other  lands  acquired  by  the  testator,  in  the  inter- 
Tal  between  the  date  of  the  will  and  the  codicil,  passed  to  the 
two  sons  by  the  will.  It  waa  said  by  Chief  Jostice  Shaw,  in 
delivering  judgment :  "  By  the  XUvised  Statutes  it  is  provided 
that  a  will  shiJI  embrace  after-acquired  real  ^tate  as  well  as 
personal,  when  sach  is  the  intent  of  the  testator.  These  stat- 
ntes  do  not  affect  this  will,  and  I  only  allude  to  them  by  way 
of  illnatration.  Suppose  this  will  bad  been  made  after  the 
Bevised  Statutes,  and  the  question  should  be  whether  the 
€atate  now  in  controversy  passed  by  this  devise.  There  seems 
to  be  no  doubt  that  it  would,  the  description  being  general 
of  all  the  lands  in  Hatfield,  without  limitation  ae  to  the  time 
of  acquisition."  See,  also,  Briirnner  v.  Sohier,  1  Cush.  118; 
Mdoher  V.  Chase,  105  Mass.  125;  Perkins  v.  JeweU,  11 
Allen,  9. 

Judgment  for  the  demandant 


As  to  after-acquired  land,  see  Blafsdell  t.  Hight,  ante,  p.  811. 


Jahes  £.  MoKeelt  bt  al.  vs.  Robebt  H.   McNeelt. 

[as  Korth  Carolina,  ISO.] 
YkBTKD  BEUAINDBBS. — ^WOEDB  NOT  OPESATDIO  AB  L  CONDITION. 

A  testator,  alter  devising  to  hit  wife  for  life,  gave  "  til  the  Ua^  that  I  have  to 
1117  (OD  Billj,  at  Che  death  of  bis  mother,  b;  him  seeing  to  her ; "  Htld,  a 
vested  remainder  ia  the  son.  The  words  "  by  him  seeing  to  her  "  do  not  op~ 
erate  as  a  condition  to  tenninate  or  impair  his  estate,  but  a  wish  is  thereby 
'  expressed  Uutt  he  should  take  care  of  his  mother  as  provision  was  made  for 

.  him  at  her  death. 
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Sfeoiai,  psooeediho  for  partition  of  land  commenced  in  the 
Probate  Conrt  and  heard  on  appeal  at  Special  Fall  Term,  1879, 
of  Iredell  Superior  Court. 

This  proceeding  involved  the  conatraction  of  a  will,  and 
the  plaintifEs  appealed  from  the  ruling  of  the  conrt  below. 

Beade,  ButS}ee  d:  Busbee,  for  plaintifis. 

J.  M.  Olemant  and  J,  M.  MoOorkle,  for  "defendants. 

Smtth,  C.  J.  The  plaintiGEs  allege  diat  they  and  the  defend- 
ant, the  only  child  and  heir  of  his  deceased  father,  Billy  Mc- 
N^eely,  are  tenants  in  common  of  the  land  described  in  their 
complaint  which  formerly  belonged  to  David  McNeely  who 
devised  it  to  his  wife  for  life,  and  that  the  reversion  descended 
to  the  plaintifis  and  the  intestate,  his  heirs-at-law.  The  object 
of  the  action  is  to  obtain  partition.  The  defendant  anawers^ 
denying  the  tenancy  in  common  and  averring  a  sole  seizin  in 
himself,  and  he  demands  from  the  plaintifis  damages  as  rent 
for  their  nee  and  occnpation  of  the  premises.  The  issue  thus 
raised  was  transmitted  to  the  Superior  Conrt,  and  the  facts  and 
law  by  consent  fouud  by  the  judge.  His  Honor  found  the  fol- 
lowing facts : 

David  McNeely,  the  owner  of  the  land,  died  in  the  year 
1852,  leaving  a  will  in  which  he  devises  the  same  as  follows : 
"  I  give  and  bequeath  nnto  Elizabeth  my  wife,  her  liking  of  the 
land  I  now  own,  and  I  give  her  all  the  household  and  kitchen 
fnmitnre,  to  be  divided  among  my  children  as  she  may  think 
proper,  with  her  horse  and  saddle ;  and  I  give  her  the  nse  of  f^ 
my  negroes  during  her  life,  and  then  to  be  divided  as  follows  : 
To  my  son  James  Ephraim  I  give  by  black  boy  Lewis,  at  the 
death  of  his  mother,  and  what  is  called  the  meadow,"  &c.,  and 
at  the  death  of  her  (a  daughter  just  before  named)  mother  "  I 
give  all  the  lands  that  I  have  to  my  son  Billy,  and  my  black 
woman  Liza,"  and  other  slaves  mentioned  "  at  the  death  of  his 
mother,  by  him  seeing  to  her." 

The  testator  left  four  children,  the  plaintifEs  and  the  devi- 
see, Billy,  who  remained  on  the  plantation  with  his  mother^ 
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soperinteading  and  working  tmtil  his  death  in  1861.  The  de- 
feodant,  then  between  $ve  and  six  years  of  age,  ie  hia  only 
child.  Elizaheth,  the  testator'a  widow,  died  in  18Y7,  having 
been  "  bonntifnlly  snpplied,"  while  living,  from  the  proceedB 
of  her  farm.  Her  family  conaisted  of  herself,  a  daughter  and 
her  BOD  Billy  until  hia  death ;  and  since,  she  has  not  been  as- 
gisted  by  any  one  on  his  behalf. 

His  Honor  declared  the  law  governing  the  case  npon  the 
facts  found  to  be  this :  The  intestate  BiUy,  by  virtue  of  the  de- 
vise, had  a  vested  estate  in  remainder  in  the  land,  to  take  efiect 
in  possession  at  the  death  of  his  mother,  the  life  tenant ;  and 
this  remainder  at  his  death  descended  to  the  defendant,  his  son, 
and  only  heir-at-law.  The  wonls  annexed  to  the  devise,  "  by 
him  seeing  to  her,"  his  mother,  were  not  operative  as  a  condi- 
tion, precedent  or  continning,  to  terminate  or  impfur  his.  estate, 
bnt  was  the  expression  of  a  wish  that  Billy  would  look  after  and 
take  care  of  his  mother  and  her  interests  in  view  of  the  provis- 
ion made  for  him  at  her  death.  The  sole  seizin  is  therefore  in 
the  defendant. 

The  only  question  before  us  on  the  appeal  is  as  to  the  con- 
struction of  the  danae  giving  the  remainder  to  the  son  Billy, 
and  the  force  and  efiect  of  the  superadded  words  upon  the  estate 
devised  to  him. 

There  is  scarcely  any  labor  imposed  upon  the  judicial  mind 
more  difficult  and  less  satisfactorily  performed  than  that  em- 
ployed in  interpreting  wills  and  ascertaining  therefrom  their 
legal  operative  efEect.  Without  any  prescribed  form  (except  in 
the  manner  of  execution)  they  are  often  prepared  by  testators 
themselves,  or  by  others  not  accustomed  to  the  careful  and  ac- 
curate use  of  words,  and  there  are  few  precedents  found  in  the 
reports,  in  most  cases,  to  guide  in  resolving  the  perplexing  in- 
quiry into  their  meaning  and  effect.  Each  case  must  be  deter- 
mined by  an  examination  of  the  testator's  language  contained 
in  the  wiU  itself,  in  the  light  of  the  facts  attending  its  execu- 
tion and  to  which  it  has  reference,  in  arriving  at  the  intent  of 
the  instrument  as  a  whole  and  of  its  several  provisions.  The 
mles  laid  down  by  Vice  Chancellor  Wigram,  in  his  useful  trea- 
tise on  Wills,  are  tiie  proper  basis  upon  which  to  undertake  the 
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task  of  coDBtmction,  and  thej  are  frequentlj,  as  in  the  present 
case,  of  little  service  to  the  court. 

In  the  will  now  onder  consideration,  the  words  which  f^ve 
rise  to  the  controveray — "  by  him  seeing  to  her  " — are  in  them- 
selyea  vague  and  indeterminate,  and  if  an  essential  and  defeat- 
ing condition  of  the  gift,  would  he  very  difficult  of  application. 
What  is  meant  by  a  "  seeing  to  "  the  widow,  and  what  neglects 
fall  short  of  that  duty  1  How  mach  of  personal  care  and  atten- 
tion in  the  son  to  the  mother  is  requisite  t  and  how  is  the  di- 
viding line  to  be  mn  between  such  omissions  as  are,  and  snch 
as  are  not,  fatal  to  the  devise  t  This  perplexity  is  manifest  in 
the  facts  found  by  his  Honor,  and  titles  would  be  rendered  veiy 
precarious  and  oncertain  if  such  matters  in  pais  were  allowed 
to  defeat  a  vested  estate. 

There  have  been  several  cases  called  to  our  attention  in  the 
aigmnent,  but  they  do  not  aid  in  the  present  inquiry,  as  a  brief 
reference  will  show. 

In  L^ter  v.  Rowland,  Phil.  Eq.  143,  the  question  was, 
whether  the  legacy  to  a  son  dying  before  the  testator,  was 
transmitted  to  the  issue  of  the  son  under  section  35,  chapter 
119,  of  the  Bevised  Code,  and  it  was  determined  that  the  serv- 
ices required  to  be  rendered  to  the  testator  during  his  life,  and 
in  the  payment  of  his  debts,  were  the  controlling  motives  of 
the  testator,  and  a  condition  of  the  gift  which  failed  by  reason 
of  the  death  of  the  intended  legatee. 

In  Nunnery  v.  Carter,  5  Jones  Eq.  370,  the  bequest  was  to 
the  wife  for  life,  of  certain  personal  property,  and  then  to  be 
James  Carter's  "  provided  he  take  care  of  his  mother ;  if  not, 
to  be  whose  that  does  take  care  of  her."  The  wife  died  before 
the  testator,  and  the  condition  becoming  impossible,  it  was  held 
that  the  legacy  vested  absolutely. 

An  important  criterion  by  which  to  determine  the  testator's 
purpose,  is  the  absence  of  a  limitation  over  in  case  of  defeasance, 
and  words  are  often  construed  not  to  defeat  the  gift,  when  no 
provision  for  ench  contingency  is  made.  Thus,  when  the  testa- 
tor devised  to  his  wife  during  widowhood,  and  in  case  of  her 
marriage  "  that  she  must  qnit  the  plantation,"  and  no  devise 
over  is  made,  it  was  declared  that  the  estate  was  not  fettered 
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hj  those  words,  and  the  preceding  restriction  apon  the  personal, 
was  applied  to  the  real  estate.  This  conclusion  was  amved  at 
because  there  was  no  subsequent  contingent  disposition  of  the 
land.  We  therefore  codcut  with  his  Honor  in  opinion  that  the 
sole  seizin  in  the  land,  proposed  to  be  divided,  is  in  the  defend- 
ant. There  is  no  error,  and  the  judgment  is  afBrmed.  This 
will  be  certified,  &c. 
No  error.    Affirmed. 


See  Nevius  t.  Gourley,  t 


Executors  of  Eliza   A,  Buekei',  Deceased, 


Samuel  N.  Buenet. 

[so  New  J«raey  Equity,  SSB.] 

EZTBIKSIC     BVIDBNOE. — LATENT    AMBIOUnT. — DeTISB    TO    OHIL- 
DBBN. — FaILUBE   OF   A   BBBIDUAST    DSVIBB. 

A  gift  to  the  children  of  A.  i.nd  B.  (they  being  persons  who  could  not  have  off- 
ipiing  jointly)  must  be  construed  accordiug  to  the  plain  grammatical  tense  of 
the  woids  u>ed,  and  constitute*  a  gift  to  B.  himself  and  lo  the  children  of  A, 

In  conitniing  >  will,  extrinsic  evidence  of  the  circumstances,  situation  and  sur- 
roundings of  the  testator,  and  of  his  property,  is  admissible  for  the  purpose  of 
enabline  the  court  to  understand  the  meaning  and  application  of  the  words  he 
has  used,  bnt  not  for  the  purpose  of  showing  an  intention  inconsistent  with 
the  words  of  the  will. 

Extrinsic  evidence  is  oUo  admissible  in  cases  of  latent  unbiguity,  where  there 
are  two  or  more  persons  or  things  exactly  answering  the  person  or  thing  de- 
scribed in  the  will  In  such  a  case  parol  evidence  may  be  received  of  what 
the  testator  said,  to  show  which  of  them  he  meant,  but  not  to  show  that  he 
meant  a  person  or  thing  different  from  the  one  mentioned  in  the  wilL 


ib,GoogIe 


540  AMERICAN  PROBATE  REPORTS. 

Under  a  bequest  or  devise  to  ■  certain  person,  and  to  the  cbildren  of  a  ceitain 
other  penon,  the  donees  lake  per  capita  and  not  ptr  iHrpti. 

Unless  a  contrary  iotenlion  is  manifested,  all  lapsed,  void  and  illegal  legacies 
fall  into  the  residuum  and  pass  as  part  of  it,  but  this  rule  does  not  apply  to  the 
residue  If  a  gift  of  the  residue,  or  any  part  of  it  fails,  whether  bj  lapse,  ille- 
gality ot  revocation,  to  the  extent  that  it  faib  the  will  is  inopera.tJv^  and  the 
subject  of  the  gift  passes  to  the  next  of  kin. 

On  final  hearing,  on  bill,  answers  and  proofs. 

Alfied  Milla,  for  complainant. 

n.  C,  Pitney,  for  the  children  of  Joseph  H.  Bnmet. 

Augustus  W.  Sell,  for  the  children  of  Benjamin  F.  Howell. 

George  T.  Werts,  for  the  next  of  kin. 

The  YiCB  Ohahosllob.  The  bill  in  this  case  seeks  a  con- 
struotion  of  the  residuary  clanse  of  the  will  of  Eliza  Ana  Bar- 
net,  deceased.     That  danse  reads  as  follows  : 

"  If  anything  should  remain  after  paying  legacies  and  ex- 
penses of  settling  my  estate,  I  anthorize  my  executor  to  divide 
it  between  the  children  of  Joseph  H.  Bnmet  and  Benjamin  F. 
Howell." 

Benjamin  F.  Howell  attested  the  execntion  of  the  will  as 
one  of  tiie  subscribing  witnesses,  conseqnently,  if  he  is  one  of 
the  l^atees  designated,  the  gift  to  him  is  void  by  statute.  Bev. 
p.  1244.  He  has  two  children,  both  bom  prior  to  the  making 
of  the  will,  who  claim  that  they  are  the  legatees  designated,  and 
that  the  testatrix  intended  that  this  clause  of  her  will  should  be 
read  as  follows : 

"  I  anthorize  my  executor  to  divide  the  residue  between  the 
children  of  Joseph  H.  Burnet  and  of  Benjamin  F.  Howell." 

If  we  read  the  will  according  to  its  plain  grammatical  sense> 
there  can  be  no  doubt  as  to  its  meaning.  Benjamin  F,  Howell 
is  the  legatee  ;  he  cannot  be  removed,  and  his  children  snbsti- 
tnted,  without  an  interpolation  which  will  work  a  revocation  of 
the  will  ae  it  now  stands,  and  make  a  new  will  as  to  one  of  the 
l^atees.     All  doubts  must  be  resolved  in  favor  of  the  testator's 
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having  eaii  exactly  what  he  meant,  and  plain,  clear  words,  read 
in  their  ordinary  sense,  mnst  always  control  in  searching  for  the 
intention  of  a  testator,  unless  repugnant  to  other  words  used  in 
another  part  of  the  will.  Courier  v.  Siagg,  13  C.  E.  Gr.  305 ; 
OraydmCa  Etfra  v.  Qraydon^  10  C.  E.  Qr.  561 ;  E(vnd  v.  Mor- 
ay^ 1  Stew,  m ;  1  Redf .  on  Wills,  421,  §  35.  In  the  absence  of 
something  in  the  context  in  the  circnmstances  of  the  case,  to 
exclude  the  natnral  import  of  the  words  of  a  will,  the  court 
is  boQud  to  give  them  effect  according  to  their  plain  gram- 
matical sense. 

In  Lugar  v.  Harman,  1  Cox,  249,  the  testator  gave  the  res- 
idue of  hie  personal  estate  to  one  Harman  for  life,  and  after 
Harman's  death  directed  that  it  bo  eqaally  divided  amongst 
"  all  and  every  child  and  children  of  my  late  consin  Edward 
Lugar,  and  my  cousin  Philip  Fearis,  and  their  representatives." 
Sir  Lloyd  Kenyon,  M.  R.,  in  disposing  of  a  claim  set  up  by  the 
children  of  Fearie,  said  :  "  To  make  the  bequest  read  so  as  to 
make  it  a  gift  to  the  children  of  Fearis,  you  must  add  the  word 
*of,'  whereas,  the  words,  as  they  stand,  have  a  plain,  gram- 
matical sense,  viz.,  to  the  children  of  Edward  Logar,  and  to 
Philip  Fearis  himself."  The  correctness  of  this  construction 
was  questioned  in  Mmon  v.  Bnh-r,  3  K.  &  J,  567,  and  in  the 
matter  of  Daviea'a  Will,  1  Jar.  (N.  S.)  118,  Sir  John  Komilly, 
U.  B.,  said  it  was  contrary  to  the  ordinary  and  common  sense 
meaning  of  the  terms,  but  it  was  adopted  in  Peacock  v.  Stick- 
ford,  3  De  G.,  M.  &  Q.  73,  and  Sir  John  Romilly  afterwards 
approved  and  followed  it  in  StwnmvoU  v,  Hales,  10  Jur.  (N, 
S.)  716 ;  34  Be^v.  124.  In  Pitney  v.  Broion,  44  III.  368,  it 
would  seem  that  both  eoort  and  counsel  regarded  the  role  of 
construction  laid  down  in  Lugar  v.  IJarm-m  as  so  nnqnestion- 
alily  sound  as  to  require  neither  discusaiou  nor  consideration. 
In  my  judgment,  according  to  the  plain  meaning  of  the  words 
of  the  gift,  Benjamin  F.  Howell  is  the  legatee,  and  not  his 
ehildren. 

An  attempt  has  been  made,  in  this  case,  to  show,  by  the  in- 
troduction of  parol  evidence,  apon  whom  the  testatrix  intended 
to  cast  the  reddue  of  her  estate.  There  is  no  possible  ground 
upon  which  an  offer  of  such  evidence  can  be  entertained  for 


i  by  Google 


542  iLUEBICAN  PBOBATE  REPOBTa 

one  moment.  Jndge  Depue  has  recently  stated,  with  his  osnal 
cleamees  and  accuracy,  how  far  the  courts  may  resort  to  extrin- 
sic evidence  in  constming  a  will.  He  says :  "  Extrinsic  evi- 
dence of  the  circnmstancefl,  situation  and  snrronndings  of  the 
testator,  and  of  his  properi^y,  may  be  given,  to  enable  the  court 
to  nnderstand  the  meaning  and  application  of  the  laogoage  he 
has  used,  but  no  proof,  however  conclusive  in  its  natnre,  can 
be  admitted  with  a  view  of  setting  np  an  intention  inconfiistent 
with  the  writing  itself.  The  only  exception  to  this  rule  is,  that 
the  declarations  of  the  testator  may  be  resorted  to  in  cases  of 
latent  ambiguity,  which  arise  where  there  are  two  or  more  per- 
sons or  things,  each  answering  exactly  to  the  person  or  thing 
described  in  the  will.  In  euch  an  event  parol  evidence  of  what 
the  testator  said,  may  be  adduced,  to  show  which  of  them  he 
intended,  but  such  evidence  will  not  be  allowed  to  show  that 
he  meant  a  thing  (or  a  person)  different  from  that  disclosed  in 
the  will."     Griaoom.  v.  Evens,  II  Tr.  402,  407. 

At  the  date  of  the  will,  and  also  at  the  death  of  the  testa- 
tor, Joseph  H.  Burnet  had  four  children.  There  were,  there- 
fore, five  residuary  legatees.  Do  they  take  per  capita  or  jper 
stirpes  f  The  established  mie  is,  that  where  a  bequest  or  de- 
vise is  made  to  a  certain  person,  and  to  the  children  of  a  certain 
other  person,  the  donees  take  per  capita  and  not  per  stirpes,  or 
as  a  class,  each  taking  an  equal  share.  Smiih  v.  Curtis,  5  Dutch. 
345  ;  Fisher  v.  SkillTrum,  3  C.  E.  Gr.  229  ;  PUney  v.  Brown, 
supra i  BlacMer  v.  WM,  2  P.  'Wms.  383 ;  2  Jarman,  111, 
mai^. ;  Hawk,  on  Wills,  113.  This  construction  will  yield 
where  it  appears,  even  faintly,  from  any  other  part  of  the  will, 
that  the  testator  intended  a  different  method  of  diviraon  should 
be  adopted.  This  will  affords  no  glimpse  of  such  ao  inten- 
tion, and  the  division  must  therefore  be  by  equal  shares. 

The  remaining  question  is,  Who  takes  that  portion  of  the 
residue  intended  to  be  given  to  Benjamin  Y.  Howell,  the  gift 
of  which  is  made  void  by  the  statute — does  it  go  to  the  remain- 
ing residuary  legatees,  or  to  the  next  of  kin  as  estate  as  to  which 
the  testatrix  died  intestate  J  It  is  an  established  canon  of  con- 
struction, that  unless  a  contrary  intention  is  manifested,  all 
lapsed,  void  and  illegal  legacies  fall  into  the  residnnm,  and  pass 
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«8  part  of  it.  TinAaWi  Es'ra  v.  TindaU,  9  C.  E.  Gr.  512.  Bat 
this  rule  doea  not  apply  to  a  gift  of  the  residae  when  a  gift  of 
the  reeidTie,  or  any  part  of  it,  fails,  whether  by  lapse,  illegality, 
or  revocation ;  to  the  extent  of  the  failare,  the  will  is  inopera- 
tive.  OarthtDoite^a  Ex^rs  v.  Lewis,  10  C.  E.  Gr.  351 ;  Sand 
V.  Maroy,  1  Stew.  59  ;  Hawk,  on  Wills,  42 ;  1  Jarman,  293, 
marg.  note  1 ;  2  Hedf.  on  "Wills,  445,  8  marg.,  note  36  ;  Bag- 
well  V.  Dry,  1  P.  Wme.  700 ;  Page  v.  Page,  2  P.  "Wms.  489  ; 
HumUe  v.  Shore,  1  Hare,  247. 

Sir  William  Grant,  in  LeaJce  v.  Robinem,  2  Mer.  362,  392^ 
Baid :  "  I  have  always  tmderstood  that,  with  regard  to  personal 
estate,  everything  which  is  ill  given  by  the  will  fallfi  into  the 
residue  ;  and  it  must  be  a  very  pecniiar  case  indeed  in  which 
there  can  be  at  once  a  residiiary  clause  and  a  partial  intestacy, ' 
TUiless  some  part  of  the  residne  itself  be  ill  given."  And  Sir 
Thomas  Plmner,  M.  R.,  in  SkrymsJier  v.  N'orthcote,  1  Swans. 
566,  570,  said  :  "  It  seems  clear,  on  the  anthorities,  that  a  part 
of  the  residiie,  of  which  the  disposition  fails,  will  not  accme  in 
augmentation  of  the  remaining  parts  as  a  residne  of  residne  ^ 
bat,  instead  of  resruning  the  nature  of  residue,  devolves  as  in- 
disposed of.  Beaidne  means  all  of  which  no  effectnal  disposi- 
tion is  made  by  the  will,  other  than  by  the  residuary  clause ; 
but  when  the  disposition  of  the  residue  itself  fails,  to  the  extent 
to  which  it  fails  the  will  is  inoperative."  And  the  same  rale 
was  applied  in  a  case  where  a  testator,  by  a  codicil,  revoked  the 
gift  of  one  share  of  the  residae  given  by  his  will,  and  made  no 
other  disposition  of  it.  As  to  that  share,  it  was  held  that  he 
died  intestate.  Creaawell  v.  Cheslyn,  2  Eden,  123.  The  de- 
cree in  this  case  was  affirmed  by  the  House  of  Lords.  3  firo. 
P.  0.  243.  The  principle  established  in  this  ease,  has  quite  re- 
cently been  recognized  and  enforced  by  both  the  master  of  the 
rolls  and  the  lord  chancellor  of  England.  Sykea  v.  Sykea,  L.  K. 
(4  Eq.  Caa.)  200 ;  (3  Ch.  Ap.)  301. 

Ilwnphrey  v.  Tayleur,  Amb.  136,  is  cited  as  declaring  a 
different  doctrine,  but  I  think  there  is  a  very  obvious  distinc- 
tion between  it  and  the  other  cases.  The  gift  in  that  case  was 
held  to  be  made  to  two  persons  jointly,  and  it  was  also  held, 
that  although  it  was  usually  necessary,  where  a  gift  was  made 
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to  two  jointly,  tliat  one  ehould  die  to  enable  the  other  to  take 
the  -whole,  jet  that  this  rtde  was  not  nniveisal  in  its  application, 
for  it  had  been  adjudged  that  where  an  estate  was  limited  to 
two  jointly,  one  of  whom  was  incompetent  to  take,  the  other 
should  have  the  whole.  Lord  Hardwicke's  judgment  went 
mainly  on  the  ground  that  the  gift  was  joint,  and  that  it  was 
also  clear,  from  plain  words,  that  the  testator  intended  that  his 
next  of  kin  should,  in  no  event,  take  any  more  of  his  estate 
than  he  had  expressly  given  to  them.  H,  however,  that  case 
could  be  regarded  as  a  decision  on  the  very  point  in  question, 
the  weight  of  judicial  opinion  standing  in  opposition  to  it  is 
so  strong  that  it  cannot,  at  this  day,  be  ^teemed  a  safe  an- 
thority. 

A  decree  will  be  advised  directing  payment  of  fonr-fifths  of 
the  residue  to  the  children  of  Joseph  H.  Bumet,  and  the  re- 
maining one-fifth  to  the  next  of  kin  of  the  testatrix. 


Tbe  followiog  Dote  la  reproduced  from  the  series  of  equity  reports,  by 
permisuon  of  the  editor: 

Besides  the  authorities  referred  to  hf  the  Vice  Chancellor,  and  those  ia 
Hawk,  on  Wills,  IIS,  notes;  Wms.  on  Ex'rs,  IS14,  notes;  1  Roper  on  Leg. 
169,  the  following,  mostly  recent  cues,  esenipllfy  the  rule  that  such  donees 
take  ptrtapUa: 

Thorntoii  v.  Boberts,  8  Btew.  478;  Brittdn  v.  Carson,  46  Hd.  18Q;  Payne 
v.  Rosser.  58  Os.  682;  Luke  v  Manihall.6  Dana,8M;  Miller  t. Miller.  IDut. 
8;  Clark  v.  Lynch,  4Q  Barb.  66;  Seabuiy  t.  Brewer,  Ct3  Barb.  662;  Hyres  t. 
Myres,  28  How.  Ft.  410;  58  Barb.  664;  Imler'a  Appeal,  3  Qront's  Cos.  83S; 
HiU  T.  Bowers,  120  Mass.  135 ;  Btowe  v.  Ward.  8  Hawks.  604 ;  2  Dev.  Eq. 
e09 ;  WhitchuMt  v.  Pritchard,  1  Murph.  883 ;  Bryant  v.  Bcott.  1  Dev.  &  Bat. 
Eq.l55;  Harrell  t.  Davenport.  5  JoneaEq.  4;  Britton  v.Miller,68N.C.268; 
Rogers  t.  Rogers,  2  Head,  660 ;  Connor  v.  Johnson.  2  Hill  Ch.  41 ;  Perdriou 
T.  Wells,  6  Rich.  Eq,  30;  Sharp  v.  Sharp,  8B  Aht  674.  679;  Crawfoid  v.  Rft- 
duB,  M  Miss.  700 ;  WUliams  v.  Yates,  1  C.  P.  Coop.  177 ;  Payne  v.  Webb,  L. 
R(19Eq.)2«:  BteYensonv.  Lesley.  9  Hun.  687 ;  TON.  Y.  613. 

Bee,  however,  Hamlettv.  Homlett.  12  Leigh,  850;  Eozton  v.  Griffith.  16 
Oratt.  674;  Sbeay  v.  Winston,  7  Humph.  473;  Jourdon  v.  Green,  1  Dev.  £q. 
270 ;  Spivey  v.  Bpivey.  S  Ired.  Eq.  100 ;  Haskell  v.  Sargent.  118  Mose.  841 ; 
Bamaby  v.  Taasell.  L.  R.  (11  Eq.  Caa.)  868:  Billinslea  v.  Abercromble.  9 
Stew.  &  ForL  34;  Paul  v.  Ball,  81  Tex.  10;  Kettleton  v.  Stephenson,  18  Jar. 
eiB;  Talcott  t.  Talcott,  89  Conn.  186;  Allison  v.  Chaney,  68  Ho.  279;  Rand 
V.  Banger,  116  Mass.  124;  Roome  v.  Counter.  1  Hal.  111. 

How  far  a  direotlon  "  to  divide  "  the  estate,  governs  the  coastmctlon,  see 
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Ackennan  t.  Burroughs,  8  Tea.  &  Beam.  64;  Abrej  t.  Newman,  16  Beav. 
481;  Amson  v.  Hsrria,  19  Beav.  210;  Praden  t.  Parton,  79  N.  C.  448;  or,  the 
use  of  the  preposition  "  between,"  there  being  more  than  two  benefldaries. 
Word  T.  Tomkins,  8  Btew.  8;  Berneisen  t.  Blake,  1  PhUa.  181;  see  Blckabe 
T.  Garwood,  8  Beav.  67S;  Atfy-Oen.  t.  Fletcher,  L.  a  (18  Eq.)  128;  or,  » 
repetition  of  nich  connecting  words  as  "to,"  "of,"  or  "and,"  BlacUer  v. 
Webb,  2  P.  Wms.  868 ;  Dowding  v.  SmiOi,  8  Bear.  S41 ;  Biicker  t.  Whaller. 
IVem.  288;  Warrington  t.  Warrington,  2  Hare,  H;  Peacock  y.  Stockford. 
8  De  0.,  U.  &  a.  78;  HcHagter  t.  HcHaater,  10  Oratt  27G;  Brown  t.  Ram- 
Bey,  7  Qill,  847;  Farmer  t.  Kimball,  46  K.  H.  486;  FiBsel's  Appeal,  37  Pa.  St 
S7;  Bisk's  Appeal,  S2  Pa.  Bt.  278. 

See,  as  to  latent  ambigiuty,  Horeland  t.  Brady,  ante,  p.  441. 


J.  A.  Anderson,  Admnistratob, 

vs. 

J.  C.  P.  Hammond  et  al. 

[2  B.  J.  Lea,  SSL] 

LsaAcr. — Wokds  ckeattno   pixsonax  chaboe. 

Testator  mode  his  wife  residuary  legatee,  adding,  "  it  is  further  my  will  and  de- 
sire" that  the  "  shall  pay  two  hundred  dollais"  annoally  to  his  nephew,  till 
the  latter  became  oE  age:  Jfeld,  that  the  legacy  was  a  personal  charge  on  the 

Apfkax  from  the  Second  Chancery  Court  at  Memphis. 

Z.  B.  McFarland  and  J.  W.  Glapjp,  for  complainant. 

I..  W.  Finiay,  W.  M.  Eandolph  and  T.  B.  Jdie&u,  for  de- 
fendanta. 

CoopoB,  J.   By  his  will  John  Kandolph  made  hia  wife 
Statira  his  reeidnary  l^atee,  and  also  directed  certain  funds 
to  be  inrested  in  a  plantation  for  her  sole  use  for  life,  and  at 
ToL.  L— 85 


i  by  Google 


546  AMERICAN  PROBATE  REPORTS. 

her  death  to  be  aold,  one-half  the  proceeds  to  go  to  the  heirs  of 
hiB  sister,  Sarah  Ljell,  and  the  other  half  to  be  at  the  disposal 
of  hia  wife.  "  It  is  further  my  will  and  desire,"  he  says,  "that 
my  beloved  wife,  Statira,  shall  pay  two  hundred  dolkrs,  com- 
mencing Ist  of  January,  1861,  to  my  nephew>  John  Lyell,  for 
the  pnrpose  of  educating  him,  said  sum  of  two  hnndred  dollars 
to  be  paid  annually  nntil  said  John  Lyell  is  of  age." 

The  testator's  wife  Statira  and  J.  C.  P.  Hammond  were  ap- 
pointed execatoiB  of  the  will,  and  qualified  as  such  in  Novem- 
ber, 1859,  when  the  will  was  proved,  John  Lyell  lived  with 
his  parents  in  Texas.  He  would  have  come  of  age  in  1866,  but 
died  on  the  22d  of  April,  1863.  No  part  of  the  money  be- 
queathed for  the  purpose  of  educating  him  waa  ever  paid  to 
him,  or  used  for  that  purpose. 

The  widow  of  the  testator  afterwards  intermarried  with 
-James  G.  Moore.  On  the  15th  of  December,  1871,  the  present 
bill  waa  filed  by  J.  A.  Anderson,  as  administrator  of  John  Lyell, 
against  Moore  and  wife,  J.  C.  P.  Hammond,  and  the  enretiee 
-on  the  executors'  bond,  to  recover  against  eacb  of  them  "  indi- 
vidually "  the  amount  of  the  two  hundred  dolWs  annuity,  with 
interest. 

Pending  the  suit  Statira  Moore  died,  and  her  husband  qual- 
ified as  her  personal  representative,  and  there  was  a  revivor 
ag^nst  him  as  such. 

The  Chancellor,  on  final  Iiearing,  gave  a  decree  in  favor  of 
the  complainant  against  Moore,  as  executor  of  his  wife,  for  the 
full  amount  claimed,  namely,  two  hundred  dollars  a  year  from 
1861  to  1866,  with  interest,  and  dismissed  the  bill  as  to  the 
other  parties.     Moore  alone  appealed. 

It  is  argued  against  the  complainant's  entire  right  of  recov- 
ery, that  the  words  of  the  will  in  favor  of  his  intestate  are  not 
sufficient  to  fix  a  charge  upon  the  legatee,  hcing  expressive 
merely  of  a  wish  or  request  which  she  may  disregard. 

It  is  the  intention  of  the  testator  which  is  to  be  sought  after, 
and  the  real  question  in  all  cases  of  precatory  words  in  a  vrill  is, 
whether  the  wish,  or  desire,  or  recommendation,  expressed  by 
the  testator,  is  meant  to  govern  the  conduct  of  the  party  to 
whom  it  is  addressed,  or  whether  it  is  merely  an  indication  of 
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that  which  he  thinks  would  be  a  reasonable  exercise  of  the  diB- 
cretioQ  of  the  party,  leaving  it,  however,  to  the  party  to  exercise 
his  own  discretion.  WiHiaTns  v.  WiUiama,  1  Sim.  N.  S.  358  ; 
Bernard  v.  MumahuU,  Johns.  (Eng.  Ch.)  276 ;  Van  Duyre  v. 
Van  Ihtyre,  1  McCarter,  397. 

We  have  two  cases  of  our  own,  which  illustrate  the  rale  in 
both  aspects.  Anderson  v.  MaCvUougk,  3  Head,  611 ;  Thorny 
son  V.  MeSiaaick,  3  Hum.  631. 

The  words  of  the  testator  in  this  instance  admit  of  no  doubt. 
*'  It  is  my  will  and  desire "  that  my  wife  "  shall  pay."  It 
would  have  been  difficnlt  for  him  to  have  used  langaage  more 
expresrave  of  positive  intent  on  his  part  "  to  govern  the  cominct 
of  the  party  to  whom  it  is  addressed."  And  it  is  by  precisely 
the  Bune  words,  "  it  is  my  will  and  desire,"  that  he  gives  to  the 
widow  herself  all  the  rights  she  acquires  by  the  will. 

A  mere  chaise  on  land,  payable  at  a  future  day,  will  not,  it 
seems,  ordinarily  vest  tmtil  the  time  of  payment,  and  if  the  leg- 
atee die  beforehand,  the  estate  will  go  to  the  devisee  freed  from 
the  charge.  Pawlett  v.  Pawl^,  1  Vem.  321 ;  Phippg  v.  Zord 
Midgram,  3  Tea.  613. 

But  where  the  legacy  is  made  a  personal  charge  on  the  der- 
ieee,  and  so  given  as  to  vest  upon  the  death  of  the  testator,  the 
payment  being  deferred,  the  death  of  the  legatee  before  the 
time  of  payment  will  not  affect  the  right  of  his  personal  repre- 
sentatiTe  to  recover  the  l^acy.  Hodgson  v.  Mawson,  1  Tes. 
44 ;  Jeal  v.  Titchmer,  1  Bro.  C.  C.  130  ;  Mamning  v.  Eerbert, 
Amb.  575. 

So  if  a  direct  bequest  of  a  given  sum  be  made  to  &  legatee 
for  a  particular  object  or  purpose  defined  by  the  will,  the  ob- 
ject or  purpose  being  exclusively  for  the  benefit  of  the  legatee, 
and  the  application  of  the  money  not  expressly  controlled  by 
the  will,  equity  will  not  undertake  to  compel  the  application, 
and  the  death  of  the  legatee  will  not  affect  the  right  of  re- 
covery. 

Thus  where  money  so  given  is  directed  to  be  invested  in  an 
annuity,  it  will  go  upon  the  death  of  the  annuitant  immediately 
after  the  testator  to  the  administrator.  Yates  T.  Com^ton,  3 
P.  W.  808. 
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So  where  estates  were  given  in  tmst  to  pay  certain  snmfi  of 
money  annnallj  to  three  children  daring  the  life  of  their  father, 
and  one  die,  his  administrator  wilt  be  entitled  to  take  bia  share. 
Lewea  t.  Lewea,  16  Sim.  266.  8o,  where  money  is  given  to  an 
infant  to  bind  bim  as  an  apprentice,  and  be  die  before  attaining 
the  proper  age  for  being  bound  oat.  Barlow  v.  Orant,  1  Tern, 
255.  And,  a  fortiori,  if  the  infant  live,  bat  for  any  reason  the 
money  be  not  applied  to  the  specific  pnrpose.  Barton  v.  Cooker 
5  Yes.  461 ;  Oovgh  v.  BxUt,  16  Sim.  45.  Our  own  cases  are 
directly  in  point  Laura  Jane  v.  Hagan^  10  Ham.  332 ;  Lyiwh 
V.  J?w^  1  Heis.  600. 

The  mle  in  thifi  class  of  cases  is,  where  the  beqnest  is  mani- 
festly intended  for  the  general  benefit  of  the  legatee,  and  the 
time  of  payment  is  postponed  for  the  convenience  of  the  estate, 
the  person  or  the  property  charged,  or  even  for  the  supposed 
benefit  of  the  legatee,  the  legacy  vests  at  the  death  <A  the  testa- 
tor, and  the  death  of  the  legatee  before  payment  will  not  divest 
it.  SidTiey  v.  Vaughan,  2  Bro.  P.  C.  254  ;  J'onereau  r.  Fon»- 
reau,  3  Atk.  645 ;  Lane  v.  Ooudge,  9  Tea.  225 ;  JV^od  v.  Jonety 
16  Sim.  309. 

The  mle  has  been  applied  where  a  father  devised  a  farm 
and  stock  to  one  son,  upon  condition  that  he  annually,  for  seven 
years,  pay  a  certain  snm  to  another  son,  and  the  latter  died 
within  the  seven  years.  Bow&erv.  Bowker,  9  Cnsb.  519.  The 
reason  being,  that  the  testator  clearly  intended  the  gross  snm 
of  the  instalments  as  the  le^^y  of  the  second  son,  and  extended 
the  payment  for  the  benefit  of  the  first  son. 

I  do  not  find,  nor  have  the  learned  connsel  prodaced  any 
antborities  to  show  that  the  rale  has  been  extended  to  direct 
annaities,  or  cases  where  the  only  beqnest  is  in  the  payments 
directed  to  be  made,  and  the  payments  have  been  fixed  at  in- 
tervals, in  the  future,  with  reference  to  particular  drcnmstances 
in  relation  to  the  legatee,  which  might  render  it  doubtful 
whether  the  legacy  would  ever  be  wanted,  or  wanted  beyond  a 
part  of  the  payments.    BirdsaU  v.  Hewlett,  1  Paige,  32. 

There  is  a  large  class  of  such  cases,  where  it  has  been  held 
or  taken  for  granted  that  the  payments  end  with  the  death  of 
the  legatee. 
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An  annuity,  or  annnal  charge,  may  be  for  any  period  desig- 
nated by  the  grantor,  and  charged  on  real^  or  personalty,  cor-  ' 
puB  or  income.    Morgan  v.  Pope,  1  Col,  541,  54T. 

The  devisee  of  property  charged  is  nsnaUy  personally  liable 
for  the  payment  of  the  charge.  HiU  v.  Sharp,  Thomp.  Cas. 
188  ;  Glenn  v.  Fisher,  6  Johns.  Ch.  33 ;  Larkim.  v.  Mann,  63 
Barb.  267 ;  Cole  v.  Cole,  53  Barb.  66T.  And  may  be  made  so 
directly  without  chai^ng  the  property.  Armstrong  y.  Arm- 
^rong,  4  Bazt.  357. 

If  the  annuity  or  annual  charge  be  for  the  maintenance  of  a 
particular  peraon,  withoat  more,  the  conclusion  would  seem  ir- 
TBsietible  that  the  burden  wonld  ceaee  with  the  life  of  the  per- 
son to  be  maintained.  And  the  additional  limitation  that  the 
charge  shall  terminate  on  the  coming  of  age  or  marriage  of  the 
"bencHBciary,  cannot  change  the  nature  of  the  l^acy.  The  rem- 
«dy  in  snch  case,  in  the  erent  of  a  breach,  wonld  be  the  actual 
damage.     Armstrong  r.  Armstrong,  4  Bazt.  357. 

So  if  the  maintenance  be  coupled  with  conditions  touching 
the  mode  of  performance,  the  party  charged  may  insist  apon 
«ompliance.  Thus,  where  the  testator  gave  the  reudue  of  his 
estate  to  the  son  and  directed  that  his  daoghter  should  reside 
-with  and  be  maintained  by  him  so  long  as  she  remained  un- 
married, it  was  held,  that  so  long  as  the  son  was  willing  the 
daoghter  shonld  reside  in  his  house,  she  was  not  entitled  to  any 
maintenance  unless  she  did  reside  with  him,  Wilson  v.  Belt, 
L.  B.  4  Ch.  App.  581.  Of  course,  if  for  any  reason  such  resi- 
dence was  improper,  a  Court  of  Chancery  would  fix  a  pecuniary 
charge  in  lien  thereof.  HiU  v.  Sharp,  Thomp,  Cas.  188,  Or 
impound  a  saffieiency  of  the  estate  to  raise  the  annual  charge. 
Morgan  v,  .Pope,  7  Col.  541.  The  death  of  the  beneficiary  in 
all  such  cases,  wonld,  it  cannot  be  doubted,  at  once  terminate 
the  charge. 

We  see  no  reason  why  the  same  rule  should  not  apply  to  an 
annual  charge  for  educating  a  person,  which  is  in  the  nature  of 
maintenance,  where  such  person  dies  before  the  expiration  of 
the  time  when  the  annual  charge  is  to  cease. 

The  question  is,  of  course,  one  of  intent  in  this  class  of 
casea.    To  continue  the  charge  for  the  benefit  of  the '  estate  of 
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the  legatee,  after  the  l^atee  has  by  death  ceased  to  need  it, 
wonld  be  not  to  carry  out  an  intent  bat  to  make  one.  No  mle 
of  law  requires  such  a  confitrcction,  nor  has  a  single  case  been 
adduced,  or  found,  which  so  adjudges. 

The  charge  in  this  case  is  clearly  upon  tbe  widow,  not  as 
executrix,  and  she  being  in  any  event  primarily  liable,  her  ap- 
peal would  not  bring  np  the  case  as  to  the  co-executor. 

The  liability  of  the  subsequent  husband  of  the  devisee  ter- 
minated with  her  death,  a  relic,  perhaps,  of  the  lore  of  the  past, 
but  the  law  of  the  State  until  modified  by  the  act  of  1877,  ch. 
79.  Jone»  t.  Walhip,  5  Sneed,  136  ;  AJ^n  v.  MeOuUtntffA,  S 
Heis.  183.  And  the  bill  does  not  seek  te  reach  the  property 
devised  as  being  subject  to  the  chatge. 

The  decree  will  be  modified  by  reducing  the  amount  of  the 
recovery  in  accordance  with  the  opinion,  and  affirmed. 

The  bill,  although  somewhat  equivocal  in  its  form,  does  ex- 
pressly ask  for  a  decree  against  all  the  defendants  "  individual- 
ly," and  the  decree  is,  therefore,  with  the  pleadings. 

The  devisee  could  have  made  payment  of  the  instalments 
of  1861  and  1862,  and  having  never  offered  to  pay  anything^ 
should  be  charged  with  interest. 

The  complainant  will  pay  the  costs  of  the  court,  and  the 
costs  of  the  court  below  will  be  paid  as  directed  by  the  Chan- 
cellor, 


Stabe    vs.    Pabeeb. 
[te  New  HtiDpthlre,  4S1.] 

FoBBION   PBOBiT£  OF  WILL. 


The  record  of  a  foreign  probate  of  a  will  cannot  be  filed  in  the  Probate  Court 
of  thU  Slate  if  testatrix,  U  the  time  of  her  death,  was  domiciled  in  thit 
State. 

Appbal  from  the  decree  of  the  probate  judge  of  HiUsborouj^ 
county,  filing  copies  of  a  will  and  codicil,  and  probate  of  th« 
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same,  in  Canada.  The  following  facts  were  agreed  npon  :  The 
will  was  executed  at  Manchester  in  1869,  the  testatrix  then  re- 
Bidingthere.  The  codicil  was  executed  at  Stanstead,  in  Canada^ 
on  Jnne  24, 1874,  the  testatrix  then  being,  and  oontinning  nnt^ 
her  death  to  be,  a  member  of  the  family  of  the  appellee,  who, 
in  her  will,  she  terms  her  "  adopted  son."  Appellant  claims  her 
legal  domicile,  at  the  time  of  ezecating  the  codicil  and  at  her 
death,  was  at  Manchester,  and  moves  for  a  jnry  to  try  that 
qaestion. 

George  7.  Sawyer  and  Sawyer,  Jr.,  tot  the  appellant. 

Charles  li.  Morrison,  for  the  appellee. 

Ladd,  J.  I  think  the  qaestion  whether  the  domicile  of  the 
testatrix  was  at  Manchester  at  the  time  of  her  death  was  mate- 
rial, and  that  it  most  be  determined  against  the  appellant  before 
the  copies  can  be  permitted  to  be  filed  under  the  statnte.  No 
qnestion  is  made  bat  that  the  general  nile  is,  as  stated  bj  conn- 
sel  for  the  appellant,  that  the  jurisdiction  of  the  probate  of 
wills  is  primarily  exdnsiye  in  the  Probate  Court  for  the 
district  in  which  the  testator  is  domiciled  at  the  time  of  his 
death. 

Applying  this  rule,  if  the  testatrix  was  domiciled  at  Man- 
chester at  the  time  of  her  death,  the  probate  of  her  will  and 
primary  administration  of  her  estete  belongs  to  the  Probata 
Court  of  the  comity  of  Hillsborough. 

The  appellee  has  no  ground,  therefore,  to  stand  upon,  ex- 
cept that  the  Legislature,  in  a  certain  class  of  cases,  has  pre- 
cluded Probate  Courts  from  inquiring  into  a  fact,  upon  which 
their  own  jurisdiction  depends — that  when  copies  of  a  will,  and 
its  probate  in  a  foreign  jurisdiction,  are  presented,  no  inquiry 
can  be  had  whether  the  original  probate,  and  hence  the  primary 
administration,  ought  not  to  be  taken  here.  I  must  say  it  seems 
to  me  this  would  fall  little  short  of  a  renunciation  of  the  duty 
which  the  State  owes  its  citizens  to  protect  them  in  their  ngbts 
of  property,  by  seeing  to  it  that  the  estate  of  persons  deceased, 
whether  real  or  personal,  situated  within  our  jurisdiction,  be  ad~ 
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ministered  according  to  our  laws.  NothiDg  but  langaage  quite 
Tmeqnivocal  and  dear  would  watraDt  the  condneioo  that  eaek 
was  the  intention  of  the  Legielature. 

The  act  npon  which  the  appellee  relies  has  been  in  existence 
withont  material  alteration  since  1790 ;  and  for  quite  a  portion 
of  that  time,  to  say  the  least,  there  has  existed  alongside  it  a 
statute  declarator;  of  the  general  role  already  stated,  that  a  will 
most  he  presented  for  probate  in  the  county  where  the  deceased 
had  his  domicile. 

An  examination  of  the  act  shows  that  it  does  not  in  terms, 
nor  by  implication,  make  the  foreign  probate  of  a  will  condn- 
sive  as  to  this  qnestion  of  domicile  upon  which  the  jurisdiction 
depends.  The  first  act,  that  of  1790,  carefnlly  provided  for 
notice,  and  that  the  copies  might  be  filed  if  no  sufficient  objec- 
tions were  made  against  it.  In  this  particular  the  law  certainly 
is  not  altered  by  the  present  act.  Upon  snfficient  objection  be- 
ing made,  the  judge  of  probate  must  undoubtedly  refuse  to 
allow  the  copies  to  be  filed.  What  is  to  be  regarded  by  the 
judge  of  probate  as  a  sufficient  objection  ?  It  eeems  to  me  that 
if  the  domicile  of  the  testator  was  within  his  county,  that  most 
clearly  constitutes  a  sufficient  objection ;  because,  in  that  case, 
the  will  must  be  there  presented  for  probate,  and  the  primaiy 
administration  be  there  had. 

If  that  be  so,  the  judge  of  probate  cannot  legally  avoid  the 
question  of  domicile  when  it  is  raised,  and  the  appellant  is  en- 
titled to  have  it  determined  by  a  jury,  or  in  some  other  way,  on 
tiiis  appeal. 

CnsHisa,  C.  J.  By  our  statutes,  cited  by  my  brother  Ladd, 
and  which,  therefore,  need  not  be  cited  again,  the  jurisdiction 
of  the  probate  of  wills  is  in  the  county  where  the  testator  was 
domiciled  at  the  time  of  his  death.  It  is  also  provided  that  a 
copy  of  a  will,  proved  in  a  foreign  jurisdiction,  may,  on  notice 
to  parties  interested  and  dne  hearing,  if  no  snfficient  objection 
appears,  be  filed  in  the  office  of  the  Probate  Conrt,  and  that 
such  filing  shall  have  the  effect  of  a  probate. 

The  court  below  having  ordered  the  will  under  considera- 
tion to  be  80  filed,  an  appeal  is  taken  from  that  decree ;  and  the 
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qaeetioD  to  be  tried  is,  whether  there  is  a  enfficient  objection  to 
the  decree. 

The  appellant  alleges  that  the  domicile  of  the  testatrix,  at 
the  time  of  her  decease,  was  in  HillBborongh  county,  and  that, 
therefore,  hj  onr  law,  the  jurisdiction  of  the  probate  of  that 
will  was  in  the  Probate  Court  of  Hillsborough  county. 

Now,  if  this  be  so,  it  is  obvious  that  the  will  must  be 
proved  in  Hillsborough  county,  in  order  to  give  it  any  validity 
iu  regard  to  the  property  of  the  testatrix  situated  in  this 
State.  Undoubtedly  our  law,  permitting  wilk  proved  iu  for- 
eign jurisdictions  to  be  filed,  intends  wills  proved  by  courts 
having  jurisdiction  over  their  probate.  It  is  not  churned  that 
the  court  before  whom  the  will  was  proved  in  Canada  has  the 
jurisdiction,  unless  the  testatrix  was  domiciled  there  at  the  time 
of  her  decease ;  so  that  this  question  of  domicile  is  all-important 
in  the  case. 

Now,  I  understand  the  position  taken  by  the  appellee  to  be 
that  the  foreign  Probate  Court,  having  assumed  to  try  the  facte 
upon  which  its  jurisdiction  depended,  that  fact  must  be  taken 
to  be  conclusively  settled,  and  cannot  now  be  inquired  into  ; 
and  this  brings  us  to  the  question,  which  I  supposed  is  in- 
folded to  be  made  in  this  case,  viz.,  whether  the  foreign  court, 
having,  as  appears  by  its  record,  determined  the  question  of  ju- 
risdiction in  its  own  favor,  that  question  is  conclusively  settled 
against  this  appellant,  and  against  the  jurisdiction  of  this 
court. 

In  the  case  of  People  v.  DaweU,  26  Kich.  317,  the  qu^tion 
u-ose  on  the  validity  of  a  divorce  which  had  been  obtained  iu 
the  State  of  Indiana.  It  was  alleged  that  the  divorce  had  been 
obtained  by  fraud,  and  I  anderstand  it  to  have  been  conceded 
by  the  court  that,  if  the  court  in  Indiana  had  jurisdiction  over 
the  parties,  the  court  of  Michigan  could  not  treat  the  divorce  as 
a  nidlity  until  it  had  been  vacated  by  proper  proceedings  in  the 
court  of  Indiana.  But  the  court  also  held  that  the  facts  on 
which  the  jurisdiction  over  the  parties  depended  might  be 
inquired  into,  and,  on  its  beiug  established  that  the  parties 
were  both  domiciled  in  Michigan  at  the  time  of  the  divorce, 
they  disregarded  it;  and  the  respondent,  Dawell,  was  convicted 
of  bigamy. 
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The  ease  of  Hoffman  v.  Eqffman,  46  N.  Y.  30,  ia  to  the 
eame  effect.  There  the  proceedings  appeared  on  the  face  of  the 
record  regular,  and  the  phtintiff  had  failed  in  her  attempt  to  Bet 
aside  the  divorce  in  the  court  of  Indiana ;  but  the  coTirt  in  New 
York  inquired  into  the  facts  on  which  the  jurisdiction  of  the 
court  in  Indiana  depended,  and  it  appearing  that  the  parties 
were  domiciled  in  New  York  at  the  time  of  the  divorce,  the 
court  held  that  it  was  void. 

These  cases  seem  peculiarly  appc»ite,  becanse  the  proceedings 
in  divorce  are,  like  the  probate  of  wills,  in  the  nature  of  pro- 
ceedings in  rem.  It  appears  to  me  that,  whatever  may  be  the 
law  in  regard  to  the  detenniuatioa  of  a  court  of  the  facts  on 
which  its  jurisdiction  depends  in  its  own  country,  thej  show 
conclusively  that  foreign  jurisdictions  can  in  no  way  be  so 
bound. 

I  hold,  therefore,  that  the  appellant  here  is  entitled  to  have 
the  facts  on  which  the  jurisdiction  depends  tried  by  a  jury. 

Smith,  J.  The  appellee,  Edward  D.  L.  Parker,  presented 
his  petition,  in  the  Probate  Court  for  this  county,  for  leave  to 
file  in  the  probate  office  an  authenticated  copy  of  the  will  and 
codicil  of  Bridget  Parker,  the  testatrix  (who  died  in  Canada), 
and  of  the  probate  of  the  same  in  that  dominion.  From  the 
decree  of  the  Probate  Court  granting  this  petition  Patrick 
Stark  appealed ;  and  the  grounds  of  his  appeal  are,  that 
the  domicile  of  the  testatrix,  at  the  time  of  her  decease,  was 
in  Manchester,  and  not  in  Canada,  and,  therefore,  that  the 
original  will  should  be  presented  here  for  probate  instead  of  in 
Canada. 

The  appellant  claims  that,  when  the  testator  is  a  resident  of 
this  State,  but  dies  beyond  its  limits  during  a  temporary  absence, 
his  original  will  mnst  be  presented  here  for  probate ;  that  it 
cannot  be  probated  in  the  State  or  country  where  he  dies,  and 
a  copy  of  the  will,  and  of  the  probate  thereof,  be  brought  here 
and  filed  so  as  to  have  any  effect. 

In  support  of  this  position  we  are  cited  to  the  code  of  pro- 
bate laws  which  have  been  in  force  in  this  State  since  February 
3, 1789,  without  substantial  change,  as  at  present  embodied  in 
the  General  Statutes  of  1867.    The  general  rule  as  to  jurisdic- 
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tion  in  the  probate  of  wills,  and  everytbing  pertaining  to  the 
settlement  of  eBtates,  undoubtedly  ib  as  claimed  by  the  appel- 
lant— that  it  iB  primarily  exclusive  in  the  Probate  Court  for  the 
district  in  which  the  testator  had  his  domicile  at  the  time  of  his 
decease.  2  Kedf.  on  Wills,  ch.  1,  sec.  2.  I  am  not  prepared  to 
admit  that  onr  statntes  are  now,  or  that  they  ever  have  been,  in 
conflict  with  a  mle  of  sach  univorsal  acceptance.  On  the  con- 
trary, it  seems  dear  that,  when  the  provisions  are  all  consid- 
ered together,  their  meaning  is  quite  plain  :  (1)  tliat  the  will  of 
eveiy  person  deceased,  whose  domicile  at  the  time  of  bis  de- 
cease was  in  this  State,  must  be  presented  here  for  probate ; 
and  (2)  that  an  authenticated  copy  of  the  will  -of  a  deceased 
person,  proved  in  the  connty  or  State  where  hb  bad  bis  domi- 
cile at  the  time  of  his  decease,  according  to  the  laws  thereof, 
may,  with  a  copy  of  the  probate  thereof,  be  filed  in  the  probate 
office  in  any  connty  in  this  State,  after  a  bearing  and  decree, 
where  the  deceased  left  property  upon  which  the  will  might 
operate,  and  the  will  will  thereupon  operate  upon  the  property 
so  found  in  this  State. 

The  appellee,  however,  contends  that  if,  upon  an  issue  sub- 
mitted to  a  jury,  they  should  find  that  the  domicile  of  the  tes- 
tatrix, at  the  time  of  her  decease,  was  in  this  State,  the  verdict 
conld  not  produce  any  effective  result.  In  the  argument  bis 
counsel  inquired :  "  Suppose,  upon  application  to  the  court  in 
Canada  for  the  will,  that  court  should  coincide  with  the  judge 
of  probate  from  whose  finding  Mr,  Stark  has  appealed,  what  is 
to  be  done ! "  As  that  question  is  not  now  before  us,  it  need 
not  be  now  decided.  Very  likely,  however,  the  result  might 
be  that,  imlees  Mr.  Parker  ^ould  produce  the  will  here,  where, 
by  our  statutes,  it  must  be  presented  for  probate,  if  the  jury 
should  find  the  domicile  of  the  testatrix  was  here,  or  if  he  has 
so  conducted  that  he  cannot  produce  it,  then  it  could  not  be  set 
up  in  this  State,  and  the  estate  of  the  testatrix  would  be  admin- 
istered as  though  she  had  died  intestate. 

I  think  the  demand  of  the  appellant,  that  the  question  of 
domicile  be  tried  by  a  jury,  should  be  granted. 

Appeal  sustained. 

Ad  issue  was  accordingly  framed,  and  sent  to  the  Circuit 
Court  for  trial  by  a  jury. 


i  by  Google 


AMERICAN  PROBATE  REPORTS. 


Mama  Dobado  r  Febbeb  st  al.,  by  Guabdiak 

ApPELLA2tT8, 


Perct  H.  Ptne  et  al.,  Execdtors,  etc.,  Respondkntb. 

[8INewTork,281.] 

Gifts  to  a  class. — Distbibution  pbe  stiepk8. 

The  rule  that  where  a.  gift  is  made  by  will  to  a  peraon  described  as  slaadjng  in  a 
certain  relation  to  the  testator,  and  to  the  cbtldrea  of  another  standing  in  the 
same  relation,  they  take  ptre^Ua,  yiot ftrtHrpti,  is  not  absolute  ;  it  is  to  be 
governed  by  the  context,  and  will  yield  "  to  a  very  faint  glimpse  of  a  different 

F.,  at  the  time  of  making  his  will,  had  three  children  living ;  a  daughter,  Irene, 
had  died  leaving  five  children;  another  deceased  daughter,  Isabella,  left  a  son. 
In  hii  will  he  gave  separate  legacies  to  the  three  living  cbildreo,  and  a  legaqr 
to  "  the  children  of  Irene."  His  residuary  estate  he  directed  "  to  be  divided 
equally  between  Anita  (a  daughter),  the  children  of  Irene,  the  son  of  Isabel, 
and  Henry"  (a  ton),  fftld,  that  the  residuary  estate  should  be  distributed /n* 
ilirpes,  not  per  capita,  tbe  "children  of  Irene,"  as  a  class,  together  receiving 
but  one  share. 

Appeal  from  order  of  the  General  T^^n  of  the  Supreme 
Court,  in  the  first  jadicial  department,  reversing,  in  part,  a  de- 
cree of  the  smrogate  of  the  coonty  of  New  York,  upon  the 
final  acoonnting  of  the  execntora  of  the  will  of  Pedro  Ferrer  j 
Landa,  deceased. 

The  facts  are  set  forth  sufficiently  in  the  opiniott. 

W.  P.  Ptttney,  for  appellants. 
F.  R.  Coudert,  for  respondents. 

Dantobth,  3.  There  is  a  single  point  in  this  appeaL  It 
involres  the  construction  of  the  will  of  Fedro  Ferrer  of  Landa, 
and  is  pr^ented  upon  the  following  facts : 

The  testator  was  the  father  of  five  children,  Irene,  IsabeUa, 
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Ana  or  Anita  (who  married  Don  Candido  Ainz),  Joseph,  and 
Henry.  Irene  married  and  died,  leaving  five  cbildren ;  Isabella 
married  and  died,  leaving  one  child.  Hemy  is  a  physician. 
The  will,  among  others,  contains  beqaeste  in  these  words :  "  To 
my  dear  daughter  Anita,  wife  of  Candido  Ainz,  the  snm  of 
$50,000,  to  be  invested  in  her  name  in  some  good  security,  she 
having  the  benefit  of  the  interest  thereof,  bat  not  the  capital ; 
and  after  her  death  she  can  will  the  amonnt  either  to  her  hos- 
buid  or  the  children  of  Irene,  and  no  other."  To  the  children 
of  Irene,  $50,000.  To  Hemy,  the  doctor,  $25,000.  To  Joseph 
Ferrer,  of  Preval,  for,  etc.,  $6.  After  some  other  directions, 
follow  these  words :  "  If,  after  realizing  all  my  investments,  and 
paid  all  my  bequests,  there  shall  be  a  remainder  after  paying  all 
expenses,  commissions,  etc.,  I  wish  the  same  to  be  divided 
equally  between  Anita,  the  ohildren,  of  Irene,  the  son  of  Isabel,, 
and  Henry,  the  doctor."  The  will  was  admitted  to  probate,  and 
upon  subsequent  proceedings  before  the  surrogate,  it  appeared 
that  there  remained  in  the  hands  of  the  executors  the  sum  of 
$55,108  29,  liable  to  distribution  under  the  residuary  clause  of 
the  will  above  cited.  The  surrogate  held  that  it  should  be  dib- 
trAyateA  per  capita,  andnot^rAfir^ff,  that  each  child  of  the  tes- 
tator only  took  a  share  equal  to  one  of  the  children  of  Irene, 
thus  dividing  the  whole  into  eight  shares,  of  which  each  child 
of  Irene  should  receive  one.  The  other  beneficiaries  contend- 
ing that  the  distribution  should  be  per  atirpee,  and  not  per  cap- 
ita, and  that  the  children  of  Irene,  as  constituting  a  class,  should 
together  receive  bat  one  share,  appealed  to  the  Supreme  Court, 
where  their  contention  was  sustained,  and  the  decree  of  the  sur- 
rogate modified  accordingly.  The  correctness  of  this  decision 
ia  the  only  question  upon  this  appeaL  In  Powell  on  Devises 
(voL  2,  p.  331),  it  is  said  that  where  a  gift  is  made  to  a  person 
described  as  standing  in  a  certain  relation  to  the  testator,  and  to 
the  children  of  another  person  standing  in  the  same  relation,  as 
to  my  brother  A.,  and  the  children  of  my  brother  B.,  A.  only 
takes  a  share  equal  to  one  of  the  children  of  B.,  and  this  posi- 
tion is  abundantly  sustained  by  the  authority  of  English  cases- 
{Blackler  v.  Webb,  2  P.  "Wms.  383 ;  Dowding  v.  Smith,  3  Bea- 
van,  541;  ZmtZen- V.  £laohmore,  10  Simonds,   626,  among 
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othere),  and  to  some  extent  by  the  courts  of  this  country.  Tet 
if  the  case  stood  upon  the  words  of  the  residuary  clause  alone, 
we  should  find  great  difficulty  in  confinning,  by  the  sanction  of 
this  court,  a  coustraction  opposed  to  the  apparent  meaning  of 
the  language  used  by  the  testator,  and  at  variance  with  the  nat- 
ural disposition  of  mankind.  We  find  the  testator  calling  to 
mind  his  children,  their  names,  their  relations  to  othera  by 
marriage,  the  death  of  some,  and  with  these  incidents  before 
"him  making  a  distribution  of  his  estate.  The  living  children 
are  named  by  him,  while  the  children  of  the  daughters  who  are 
dead  are  spoken  of  not  by  name,  but  "  as  the  son  of  Isabel,"  or 
*'  the  chiliken  of  Irene,"  evidently  giving  to  them  the  place  u 
recipients  of  his  bounty  which  Isabel  or  Irene,  if  living  would 
have  Med.  He  designates  the  children  of  Irene  as  a  class,  and 
not  as  individuals,  remembers  them  not  in  their  own  peraons, 
but  as  representatives  of  their  parent,  and  substitDtes  ihem  in 
her  place.  We  are  unable  to  diBoover  any  intent  to  bestow 
npon  them  any  greater  or  more  numerous  marks  of  his  affection 
than  their  parent  would,  if  living,  have  received.  The  rule  re- 
ferred to  has,  in  modem  times,  been  applied  with  reluctance,  by 
some  courts,  because  it  had  become  a  role  of  property,  and  by 
others  out  of  deference  to  its  supposed  authority ;  but  in  many, 
if  not  in  all  cases,  with  open  protest,  while  by  others  it  haa  been 
wholly  rejected.  {Minter's  Appeal,  40  Penn.  Ill ;  liaymond 
V.  niUhouae  [Conn.],  19  Alb.  L.  J.  623.)  It  is,  however,  not 
necessary  for  us  to  go  to  that  extent,  becaose  wherever  the  rule 
is  adopted  it  is  also  held  that  it  is  to  be  governed  by  the  con- 
text, and  as  is  said  will  yield  "  to  a  very  faint  glimpse  of  a  dif- 
ferent intention."  (2  Jarman  on  Wills  [Ist  Am.  ed.],  Ill, 
mai^.  112 ;  Clark  v.  Lynch,  46  Barb.  69 ;  Collins  v.  SoxU,  9 
Paige,  81 ;  Brett  v.  Ilorton,  5  Jurist,  696 ;  Roper  on  Legacies, 
159 ;  Lockhart  v.  Lockhart,  3  Jones'  Eq.  [N.  Car.]  205 ;  Bal- 
colm  V.  Haynes,  96  Mass.  204.)  If,  therefore,  from  any  por- 
tion of  tlie  will  an  intention  can  be  discovered  that  the  children 
of  the  deceased  daughter  are  to  take  as  a  class,  and  not  as  indi- 
viduals, that  intention  most  prevail,  notwithstanding  the  mle  of 
construction  to  which  we  have  adverted.  It  may,  we  think,  be 
foond  in  the  preceding  clause  of  the  will,  and  is  f^ly  to  be  do- 
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dnced  from  the  words,  "  To  the  children  of  Ireae,  $50,000." 
TMb  is  plainly  a  bequest  to  those  pereooB  aa  a  class,  in  their  rep- 
resentative  capacity,  and  the  earn  named  goes  to  them  as  a  bodj, 
and  when  we  find  the  same  language  used  in  respect  to  the  same 
persons,  in  the  residuary  clause,  "  the  children  of  Irene,"  as  re- 
cipients of  a  share  of  a  single  snm,  the  surpluB,  we  conclude  that 
the  testator  used  the  words  in  the  last  clause  with  the  same  sig- 
nification, and  to  the  same  intent  as  in  the  first.  This  coDstmc- 
tioD  also  assimilates  the  directions  of  the  will  to  the  provisions 
of  the  statute  regiilating  the  distribution  of  estates,  and  accords 
with  the  general  justice  of  the  law. 

We  think,  therefore,  that  the  order  of  the  Snpreme  Court 
was  correct,  and  should  be  affirmed. 

All  concur. 

Order  affirmed. 


HbRHAN   F.   EbeBTS   1ST   AL. 
V8. 

Chables  H.  Ebebts  et  ai- 

[U  Uidilgui,  404.] 
Dkvisb  to  "sdbviviwo  childbkh." 

A  teslktor  devised  propertj  "  to  the  surviving  children  of  [hec]  brolhers."  Ifcld, 
tbat  (he  meant  those  surviving  at  her  death,  and  not  those  who  were  alive  when 
the  will  wM  nude. 

Parol  evidence  of  the  circumstaaces  in  view  of  which  a  «rill  was  made  is  admis- 
sible as  tendinE  to  show  the  testator's  intent;  but  general  rules  of  construction 
should  not  be  set  aside  on  extrinsic  evidence,  unless  it  proves  that  they  do  not 
express  his  intent. 

Bill  to  obtain  a  judicial  construction  of  a  will.  The  case 
is  stated  in  the  dissenting  opinion  of  Mr.  Justice  Grates. 
Complainants'  appeal. 
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Alfred  Russell,  for  oomplaiiunts. 

Josej^  H.  BitaeU  and  Sidney  D.  Miller,  WiUiam  K  £aul- 
hie  and  J.  Logan  Chi^irutn,  for  defendants. 

CooLET,  J.  It  is  conceded  by  counsel  for  defendant  Joseph 
M.  Eberts,  that  the  general  role  of  constmction  of  wills  Teqiures 
the  words  "  Bnrriviug  children  "  to  be  interpreted  as  intending 
only  those  who  were  sorriTing  at  the  death  ot  the  testatrix.  In- 
deed the  cases  of  Hansard  t.  EUiot,  9  Leigh,  79,  and  Martin 
V.  Kirby,  11  Gratt.  67,  upon  opinions  in  which  some  reliance  is 
placed  by  them,  follj  rect^^oize  this  role,  and  it  is  not  questioned 
anywhere. 

But  it  is  said  that  this  is  merely  a  general  mle,  and  in  any 
particniar  case  parol  evidence  of  the  circnmstances  under  which 
the  will  was  execated  may  be  received  to  show  that  sach  was 
not  the  testatrix's  intent.  We  concede  that  the  snrronnding 
circiunstances  may  be  shown,  and  that  sometimes  they  are  very 
conclosiTe,  that  the  intent  was  different  from  what  might  be  in- 
ferred from  the  language  of  the  will,  interpreted  withont  the 
aid  of  any  extrinsic  evidence. 

Bat  in  this  case  the  parol  evidence  merely  showed  that  there 
was  a  class  of  persons  answering  the  description  of  snrviving' 
children  of  her  brothers  at  the  time  the  will  was  made,  and  also 
a  class  answering  the  same  description,  but  less  nnmeroos,  at 
the  time  of  the  testatrix's  death.  Bat  whether  she  intended 
the  one  or  the  other  was  left,  on  the  evidence,  wholly  to  con- 
jecture. We  may  goess  that  she  meant  those  who  answered 
the  description  when  the  will  was  made ;  but  the  extraneous 
evidence  brings  into  the  case  no  element  of  certainty  whatever, 
and  a  construction  to  that  effect  must  be  based  npon  inference 
and  conjecture. 

We  are  rot  at  all  inclined  to  follow  arbitrary  rules  of  con- 
struction to  the  overturning  of  a  testator's  real  intent ;  bnt  the 
mle  that  makes  a  will  speak  from  the  testator's  death  is  neither 
arbitrary  nor  unreasonable,  and  there  cannot  be  the  least  doabt 
that,  in  the  large  majority  of  cases,  it  corresponds  to  the  actual 
intent.    It  thns  becomes  a  rule  of  property,  and  should  not  be 
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set  aaide  on  extrinsic  evidence  in  any  ease,  anless  the  court,  on 
placing  itself  in  the  position  occnpied  bj  the  testator  at  the  time 
he  made  the  will,  can  dearly  see  that  such  was  not  liis  meaning. 
We  cannot  saj  that  snoh  is  the  case  here. 

The  etatnte  (Comp.  L.  §  4349),  on  which  some  reliance  ie 
placed,  oannot  help  this  defendant.  When  we  find  that  the 
will  only  makes  the  gift  to  peraonB  who  anrvived  the  testatrix, 
there  is  nothing  to  go  to  the  iesne  of  others  who  died  before 
she  did. 

The  decree  most  be  modified  to  conform  to  ^his  riew. 

Mabstoit,  C.  J.,  and  Campbell,  J.,  concurred. 

Gbateb,  S.  (dissenting).  This  case  comes  up  on  appei^ 
from  a  decree  in  chancery  given  to  declare  the  meaning  of  a  de- 
TiBQ  contained  in  the  will  of  Fhillis  Dberts,  late  of  Chatham,  in 
Canada.  The  devise  in  qnestion,  which  is  preceded  by  a  nom- 
ber  of  gifts,  is  in  these  terms : 

"  The  property  situated  in  the  city  of  Detroit,  State  of  Mich- 
igan, under  lease  to  Messra.  Fiaher,  I  give  and  bequeath  to  the 
surviving  children  of  my  brothers  Kobert  M.  Eberta,  Joseph 
Eberta  and  Bichard  Eberts,  in  eqnal  proportions." 

At  the  date  of  the  will  the  brothers  of  the  testatrix  had  been 
dead  many  years,  but  a  son  of  Kichard  and  several  children  of 
each  of  the  o^er  two  were  living.  In  the  interval  of  a  little 
less  than  two  years  between  the  making  of  the  will  and  the  tes- 
tatrix's death,  Walter  Eberts  and  Effie  Kobertson,  two  of  the 
children  of  the  testatrix's  brother  Joseph,  also  died,  the  former 
leaving  a  son,  Joseph  M.,  and  the  latter  several  children. 

The  validity  of  the  devise  is  not  in  question,  but  the  con- 
troversy arises  on  the  meaning  of  the  word  "surviving,"  which 
cannot  be  set  aside  and  must  be  interpreted. 

Notwithfltanding  the  ability  with  which  the  case  has  been 
preeented,  my  mind  has  fluctuated  as  I  have  examined  and  re- 
examined the  record  and  explored  the  authorities.  At  length, 
however,  I  have  reached  a  conclusion,  and  feel  eatisfied  it  ac- 
cords with  what  the  testatrix  actually  intended. 

It  must  ever  be  the  aim  to  ascertain  what  mind  the  author 
of  the  will  had  at  the  time  of  executing  it,  and  in  order  to  se- 
VoL.  L— 38 
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CDTB  aafe  guides  and  methods  in  proeeenting  the  inqniiy,  the- 
law  has  suggested  Tarions  rules,  and  recognized  certain  maxim» 
and  principles  of  reasoning  to  be  resorted  to  and  applied  accord- 
ing to  the  nature  of  the  caae.  In  view  of  their  facility,  it  is 
reasonable  to  exercise  cantion  to  avoid  their  possible  misuse.  A 
given  rule  may  be  applied  in  the  wrong  place,  or  it  maj  be  ap- 
plied beyond  its  reason. 

Formerly  the  Court  of  Chancery,  finding  no  other  i>eriod  tO' 
which  the  term  could  be  applied,  and  wishing  to  favor  the  vest- 
ing of  the  interest  on  the  ceasing  of  the  testator  to  hold  it,  waa 
inclined  to  the  view  that  the  word  "sorviving"  should  be  re- 
ferred to  the  testator's  death.  But  the  role  was  never  universal^ 
and  the  modem  tendency  of  judicial  opinion  is  to  pay  less  at- 
tention to  it,  and,  with  or  without  the  light  of  admissible  extrin- 
sic facts,  examine  the  whole  will  in  order  to  lay  bare  the  true 
intent.  Undoubtedly  the  word  must  have  some  meaning,  and 
hence  mnst  be  referred  to  some  date ;  and  in  the  absence  of 
anything  to  fix  the  expression,  and  apply  it  in  some  other  sense 
equally  good  or  better,  it  must  be  held  to  signify,  surviving  at 
the  death  of  the  testatrix.  The  result  follows  as  a  necessary 
one.  But  this  signification  is  not  one  which,  in  this  case,  satis- 
fies the  mind.  It  is  not  the  sense  which  epontaneoosly  occurs^ 
or  which  impresses  one  as  the  sense  intended  by  the  testatrix. 
It  is  impossible  to  avoid  feeling  that  it  is  merely  an  im- 
puted sense — an  artificial  meaning  which  the  testatrix  never 
conceived. 

Every  testamentary  gift  necessarily  implies  that  the  donee 
is  to  take  after,  and  not  before  the  donor's  death ;  and  hence,, 
that  the  donee  is  to  Burvive  the  donor.  And  the  effect  cannot 
be  increased  by  saying  in  the  will  that  it  shall  only  operate 
from,  the  testator's  death,  and  shall  transfer  interests  to  those 
<Hily  who  shall  survive  him.  TTnlese,  therefore,  the  case  im- 
peratively demands  it,  there  is  strong  reason  for  declining  to 
hold  that  the  testatrix,  in  using  the  words  "surviving  children," 
intended  children  surviving  herself.  Still,  if  no  other  period 
is  legitimately  pointed  out  to  which  the  expression  can  be  re- 
ferred, then  the  principle  must  prevail  that  all  the  words  of  the 
testatrix  are  to  be  taken  as  having  some  meaning,  and  the  lan- 
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gnage  must  be  applied  to  her  death.  But  there  is  aufficient  to 
relieve  the  case  from  this  extreme  resort.  Another  time  is  de- 
noted full;  and  positively,  and  the  effect  is  to  enable  the  lan- 
guage to  have  real  efficacy,  and  to  secure  an  application  qualified 
to  satisfy  all  requirements.  It  is  brought  out  by  evidence,  and 
against  which  there  is  no  valid  ground  of  objection.  The  proof 
alluded  to  is  of  changes  which  had  ocenrred  before  the  making 
of  the  will  in  the  families  of  the  ihree  brothers,  and  of  which 
changes  the  testatrix  was  cognizant,  and  with  reference  to  which 
she  is  to  be  taken  to  have  framed  the  wiU.  Wharton's  Ev.  §  998 
and  notes ;  see,  also,  Neatheay  v.  Sesd,  3  Be  Q-ex,  M.  &  G-.  18 ; 
IT  E.,  L.  &  E.  160. 

The  fact  is  conclusively  shown  th4t,  prior  to  the  will,  the 
three  brothers  and  a  number  of  their  children  had  died,  and 
that  the  testatrix  knew  it.  The  devise  must  be  read  in  the  light 
oi  this  state  of  things,  and,  so  reading  it,  a  perfect  occasion  is 
supplied  for  the  word  "surviving."  The  testatrix  is  mentally 
discriminating  the  objects  of  her  bounty,  and  apportioning 
among  them  the  bounty  itself.  She  comes  to  this  lot  in  De- 
troit, and  decides  to  bestow  it  in  the  interest,  as  she  regards  it, 
of  her  three  brothers.  She  takes  account  that  they  are  dead, 
and  then  that  several  of  their  children  are  dead  likewise,  and 
thereupon,  speaking  in  the  present  tense,  ehe  says  :  "  I  give  this 
property  to  the  '  surviving  children '  of  my  brothers  Kobert  M. 
Eberts,  Joseph  Eberts  and  Richard  Eberta,  in  equal  proportion." 
Had  she  introduced  into  the  will  these  outlying  facts  to  which 
she  had  reference — had  she  said  there,  in  substance,  "my broth- 
ers Kobert  M.  Eberts,  Joseph  Eberts  and  Kichard  Eberts,  being 
dead,  and  a  portion  of  their  children  having  died,  I  give  to  the 
'  surviving  children '  of  my  said  brothers,"  etc. — it  must  have 
had  effect  as  a  controlling  explanation.  The  court  must  Have 
held  that  the  testatrix  was  referring  to  the  state  of  things  exist- 
ing at  the  time,  and  that  she  meant  those  of  her  brothers'  chil- 
dren who  were  then  their  "  surviving  children,"  and  not  those 
who  might  be  their  surviving  children  at  an  indefinite  future 
time.      WordawoHk  v.  Wood,  1  H.  L.  Oases,  129. 

Now,  the  difference  between  the  case  here  supposed  and  the 
case  presented  is  not  a  difference  of  principle.     The  only  dis- 
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tinction  is  that,  in  one  case,  the  surrounding  explanatory  facts 
are  fonnd  wntten  in  the  instrament,  and,  in  the  other,  are 
shown  by  eitriusic  evidence.  And  since  the  law  allows  these 
facts  to  be  brought  forward  by  outside  evidence,  and  for  the 
very  purpose  of  enabling  the  court  to  read  the  expression  "sui^ 
viving  children,"  in  the  sense  in  which  the  testatrix  used  it, 
the  effect  upon  construction  most  be  exactly  what  it  would  be 
if  the  win  itself  contained  the  evidence.  In  reaching  this  con- 
clusion, the  proof  of  declarations  by  the  testatrix,  and  the  hear- 
say and  traditionary  account  concerning  the  ownership  of  the 
lot,  are  wholly  excluded. 

The  remaining  point  may  be  disposed  of  briefly.  The  opin- 
ion already  expressed  goes  far  to  dispose  of  it.  The  question 
is,  whether  the  devise  as  respects  the  two  children  of  Joseph, 
Walter  and  Effie,  who  died  in  the  testatrix's  lifetime,  became 
wholly  ineffective;  or  whether  the  interest  the  testatrix  carved 
out  for  them  by  it  passed  to  their  issue  by  force  of  the  statute 
at  her  death  t 

The  general  rule  of  law  is  admitted  that,  in  case  the  devisee 
dies  in  the  testator's  lifetime,  the  devise  lapses,  and  affords  no 
ground  in  which  an  interest  can  take  root.  But  the  statute 
creates  an  exception,  and  the  final  inquiry  is  whether  the  case 
comes  within  it. 

The  section  is  as  follows : 

"When  a  devise  or  legacy  shall  be  made  to  any  child  or 
other  relation  of  the  testator,  and  the  devisee  or  legatee  shall 
die  before  the  testator,  leaving  issue  who  shall  survive  the 
testator,  such  issue  shall  take  ths  estate  so  given  by  the  will, 
in  the  same  manner  as  the  devisee  or  legatee  would  have 
done  if  he  had  survived  the  testator ;  unless  a  different  disposi- 
tion shall  be  made  or  directed  by  the  will."     Comp,  L.  §  4349. 

As  I  view  it,  the  case  is  covered  by  this  provision.  "Walter 
Eberts  and  Effie  Kobertson  were  relations  of  the  testatrix,  and 
they  left  issue  who  survived  her.  All  the  required  conditions 
are  present.  The  word  "  children  "  is  a  proper  term  by  which 
to  designate  persons  who  are  to  take  as  devisees,  and  the  word 
*'  surviving,"  which  the  testatrix  joined  with  it,  caused  no  oV 
scurity  or  want  of  certainty,  when  read  in  the  sense  in  which 
she  used  it.'  The  effect  was  to  denote  at  once  the  respective  ob- 
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jeets  of  the  gift,  and  to  exclude  tlte  idea  of  a  bonntj'  floating  to 
await  the  ascertainment  of  its  individual  recipients. 

The  Teiy  persons  intended  were  as  certainly  identified  as 
they  wonld  have  been  had  the  testatrix  sapplemented  her  de- 
scription by  the  mention  of  the  reapectiTe  names,  and  Walter 
Eberts  and  EfiGe  Itobertson  were  included.  She  did  not  leave 
the  exact  cast  of  the  individoak  she  willed  to  be  takers  to  the 
accidents  of  life  or  to  any  future  time  or  contingency.  It  was 
not  in  her  mind  to  so  shape  her  will  in  regard  to  this  lot  that, 
at  her  death,  the  whole  might  go  to  any  very  small  number  of 
the  children  of  her  brothers,  or  possibly  to  one  alone ;  or,  in  a 
given  contingency,  fall  to  others,  however  distant,  who  might 
be  her  lawful  heirs.  The  persons  to  be  devisees  were  pointed 
out  when  the  will  was  made.  Hence  the  case  is  not  analogous 
to  one  where  the  objects  are  left  uncertain,  as,  for  example, 
where  the  gift  is  to  such  members  of  a  class  as  shall  be  living 
at  the  death  of  the  donor.  Then  the  gift  is  a  float  until  the 
arrival  of  the  specified  event,  and  it  is  not  previously  known  in 
whose  faror  it  can  have  effect.  Ko  given  individual  is  devisee 
or  l^atee  aa  yet. 

The  mere  circumstance  that  those  mentioned  as  devisees 
composed  a  numerous  body  is  not  perceived  to  be  of  any  im- 
portance. The  statute  BeexoB  to  be  just  as  apphcable  in  terms 
and  spirit  to  snch  a  case,  as  to  one  where  the  gift  is  to  a  single 
individual ;  and  such,  I  gather  from  the  report,  is  the  opinion  of 
the  Supreme  Court  of  Maesaohnaetts,  in  Ballard  v.  Ballard,  18 
Pick.  41. 

The  result,  upon  the  view  here  taken,  is  that  the  decree  be- 
low should  be  afiirmed ;  but  this  is  only  my  own  judgment. 
My  brethren  apply  a  principle  which  leads  to  an  opposite  de- 
termination, and  one  that  defeats,  aa  I  believe,  the  real  intent 
of  the  testatrix.  I  think  the  case  is  fairly  exempt  from  the 
rule  relied  on,  and  that  lawful  means  are  given  for  ascertaining 
and  respecting  the  actual  meaning  of  the  testatrix,  apart  from  a 
mere  artificial  construction  of  a  single  expression. 

I  accordingly  dissent  from  the  judgment  of  the  conrt. 


SeeRnUuimT.  BUir,  antcp.  114;  Dove  v.  Torr,  ante,  p. 488. 
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Hannah  M.  Smallet  vs.  Babt  K.  Smallet. 

[70  Maine,  640.] 

Beneficial  inteeest  of  wiTNBas. 

An  heir-at-Uw,  who  is  disiDheri(«<t.  is  •  competenl  witness  in  sappoTt  of  the 

wUI,  bj  which  he  is  disinherited. 
So,  wbeD  though  a  legatee,  his  legacjt  is  conceded  to  be  less  than  his  interest  in 

the  estate  as  heir. 
On  receiving  a  trivial  legacy  under  a  will,  by  which  he  is  deprived  of  ft  lai^r 

estate  as  heir,  is  not  to  be  i^arded  as  beneficially  interested  under  the  same, 

so  that  he  cannot  be  an  attesting  witness  thereto. 

Appoai.  irom  a  decree  of  the  jndge  of  probate  for  the  coan- 
t;  of  Enoz,  disallowing  the  will  of  Archelaue  Smalley,  late  of 
St.  George  in  said  county. 

The  will,  omitting  the  formal  parts,  is  as  follows : 

"  I  give  and  beqaeath  nnto  my  beloved  wife,  Hannah  M., 
and  to  each  of  my  children  eqaally  alike,  namely,  Tobias  Smal- 
ley,  Eli  1'',,  Isaac  K.,  Archelans,  Jr.,  and  Shepherd  A.  Smalley, 
all  my  real  and  personal  estate." 

"  I  also  give  unto  each  of  my  children,  namely,  to  the  heir 
of  Ketnrah  Marshall,  Mary  Wilson,  Henry  Smalley,  John  H. 
Smalley,  Bart  E.  Smalley,  Sarah  S.  Shaw,  Thomas  O.  Smalley, 
Joanna  Pierson,  and  Aaron  H.  Smalley,  one  dollar  each." 

"  I  give  unto  my  children,  Achsa  Jane,  Amelia  A.  and  Liz- 
zietta  Smalley,  one  cow  each  when  they  are  married." 

"  I  also  appoint  my  son,  Aaron  H.  Smalley  of  St.  George, 
mj  executor  of  this,  my  will,  to  settle  my  said  estate  and  to  pay 
all  my  just  debts." 

The  will  is  dated  May  1,  1871,  and  the  attesting  witnesses 
are  Kobert  Long,  Bart  K.  Smalley,  and  Orson  H.  Seayy. 

At  a  Probate  Conrt  held  in  said  county,  third  Tuesday  of 
March,  1879,  said  wiU  having  been  presented  for  probate,  it  was 
ordered  by  the  jndge  of  probate  that  it  should  not  be  approved 
and  allowed,  as  it  was  not  executed  in  accordance  with  the 
provisions  of  K.  S.,  but  that  the  same  be  declared  null  and 
void. 
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WherenpoD  the  eud  Hannah  M.]  Smalley  gave  notice  that 
she  churned  an  appeal  from  said  decree,  and  for  the  follow- 
ing reasons: 

1.  Because  the  said  will  was  improperly  and  illegally  dis- 
approved and  disallowed,  and  declared  to  be  null  and  void. 

2.  Becanse  said  will  was  dnlj  executed  in  accordance  with 
the  provisions  of  the  statutes  of  Maine,  and  the  decision  of  sud 
court  in  that  respect  was  not  according  to  the  fact. 

3.  Because  the  said  Archelans  Snulley,  on  the  first  day  of 
May,  A.  D.  1871,  then  being  in  full  life  and  of  sound  mind,  and 
of  the  age  of  twenty-one  years,  daly  made  and  signed  said  writ- 
ing testamentary,  and  the  same  was  sabeoribed  in  his  presence 
by  three  credible  attesting  witnesses,  not  beneficially  interested 
nnder  said  will 

4.  Because  said  will  ought,  in  law  and  in  fact,  to  be  ap- 
proved, allowed  and  established  as  the  last  will  and  testament , 
of  said  Archelans  Smalley. 

This  appeal  was  seasonably  claimed  and  a  bond  filed  by  the 
appellant,  and  approved  by  the  judge  of  probate,  as  required 
by  the  statute. 

The  said  Bart  K.  Smalley  appeared  in  the  Probate  Conrt 
xad  contested  the  dne  execution  of  said  will. 

Said  Bart  K.  Smalley  is  a  son  and  heir-at-law  of  the  said 
Archelans  Smalley,  and  also  a  legatee  nnder  the  will,  as  there- 
in appears. 

The  will  is  contested  upon  the  ground  that  said  Bart  X. 
Smalley  was  not  a  competent  witness  to  the  will. 

Said  Archelans  Smalley  left  an  estate  of  about  one  hundred 
and  seventy-five  acres  of  land  with  a  dwelling  house  and  other 
buildings  thereon,  and  personal  property  snffieient  to  pay  his 
debts.  His  real  estate  is  valued  at  $1,000,  and  situate  in  St. 
Geoi^. 

The  said  Archelaue  Smalley  left  at  his  deceased  the  follow- 
ing children : 

Tobias  Smalley,  Eli  F.  Smalley,  Isaac  E.  Smalley,  Arche- 
lans Smalley,  Jr.,  Shepard  A.  Smalley,  Achsa  Jane  Smalley, 
Amelia  A.  Smalley,  Lizzietta  Snialley,  Heniy  Smalley,  John 
H.  Smalley,  Bart  K.  Smalley,  Sarah  S.  Shaw,  Thomas  O.  Smal- 
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ley,  Joanna  Pierson,  Aaron  H.  Smalle;,  and  Mary  Wilson  the 
dangliter  of  a  deceased  dan^ter. 

The  case  ifi  submitted  to  the  law  court.  If  the  said  Bart  E. 
Smalley  was  a  competent  witness  to  the  will,  the  decree  of  the 
judge  of  probate  is  to  be  reversed  and  a  decree  entered  approv- 
ing the  will.  If  he  was  not  a  competent  witness  the  decree  of 
the  judge  of  probate  is  to  be  affirmed. 

.4.  P.  Govld,  for  the  appellant. 

D.  iT.  Mbrilandy  for  the  appellee, 

Applbton,  C.  J.  This  is  an  appeal  from  a  decree  of  the 
judge  of  probate  disallowing  the  will  of  Archelaus  Sma31ej. 

Bart  E.  Smalley,  a  son  of  the  testator  and  a  l^atee  under 
the  will  to  the  amount  of  one  dollar,  was  an  attesting  witness  to 
the  same.  It  is  conceded  that  had  there  been  no  will  his  inter- 
est as  heir-at-law  wonld  have  been  greater  than  that  mider  the 
provisions  of  the  will. 

The  will  is  contested  on  the  ground  that  he  was  not  a  com- 
petent attesting  witness. 

The  statute  relating  to  the  attestation  of  wills  has  under- 
gone various  verbal  changes  in  the  different  revisions  of  the 
statutes. 

Bj  the  statute  of  1821,  c.  38,  §  2,  a  will  to  be  valid  must  "  be 
attested  and  subscribed  in  the  presence  of  the  testator  by  three 
credible  witnesses." 

In  the  revision  of  1857,  c.  74,  §  1,  a  will  to  be  valid  must 
be  subscribed  "  by  three  disinterested  and  credible  attesting 
vritneases." 

In  1859,  by  c.  120,  section  first  of  c.  74  was  amended  by 
striking  out  the  words  "  disinterested  and  "  and  adding  thereto 
"  not  beneficiaUy  interested  under  the  provisions  of  the  will." 

In  the  revision  of  1871,  c.  74,  §  1,  the  words  "the  provisions 
of  "  were  stricken  out  so  that  now  a  will  is  required  to  be  wi^ 
nessed  "  by  three  credible  attesting  witnesses  not  beneficially 
interested  under  said  wilL" 

By  a  series  of  decisions  in  England  and  in  this  conntiy,  it 
has  been  determined  that  the  word  "  credible  "  was  used  as  the 


i  by  Google 


8UALLET  T.   BHALLBT.  669 

equivalent  of  "  competent,"  so  that  the  qaeetion  in  each  case  is 
whether  the  attesting  witness  was  a  competent  witness.  War- 
rm,  V.  Baxter,  48  Maine,  198  ;  Hawee  v.  Humphrey,  9  Pick. 
361;  JTown  T.^OMWMvi,  23  Pick.  10;  Canton  ■v.Carlton,AQ'S. 
H.  14. 

Now,  in  thia  case,  Bart  K.  Smalley  is  not  interested  to  sns- 
tun  the  will,  but  rather  to  defeat  it.  When  a  witness  is  pro- 
daced  to  testify  against  his  interest,  the  mle  that  interest  dis- 
qnalifies  does  not  apply.  1  GreenL  £t.  §410.  A  legatee,  one 
of  several  heirs-afr-law  of  a  testator,  the  validity  of  whose  will 
is  in  qneetion,  may  be  called  as  a  witness  in  Bnpport  of  a  will, 
when  his  interest  is  manifestly  adverse  to  that  of  the  party  call- 
ing him,  Clark  v.  Vorce,  19  "Wend.  282.  So,  in  Sparhawk  v. 
Sparfiawk,  10  Allen,  155,  an  heir-at-law,  who  is  disinherited  by 
the  will,  is  a  competent  witness  in  its  support.  It  is  against  his 
interest  to  sapport  the  will,  and,  whether  entirely  or  partially 
disinherited,  the  same  role  most  apply  so  long  as  it  is  his  intei^ 
est  to  defeat  the  will. 

So  if  it  stand  indifferent  to  the  witnesBes,  whether  the  will, 
under  which  they  are  legatees,  and  to  which  they  are  witnesses, 
be  valid  or  not,  the  witnesses,  though  legatees,  are  "  credible." 
10  Bac.  Abr.  526  of  Wills  D.  When  an  attesting  witness 
would  take  the  same  interest  nnder  a  former  will  to  which  he 
was  not  a  witness,  as  nnder  a  later  wiU,  he  stands  indifferent  in 
point  of  interest  and  is  a  good  witness  to  prove  the  latter  will. 
3  Stark.  Ev.  1692. 

It  is  apparent  that  Bart  K.  Smalley,  before  any  change  of 
the  statute  of  1821,  was  a  credible,  that  is  a  competent  witness,, 
because  his  interest  wonid  be  adverse  to  the  will. 

When  the  word  "disinterested  "  was  inserted  in  the  statute, 
as  opposed  to  interested,  the  result  perhaps  might  be  to  ex- 
clude an  attesting  witness  whose  interest  it  was  to  defeat  the 
wiU. 

But  whether  so  or  not,  when  that  word  was  stricken  out  and 
the  attesting  witness  was  required  to  be  one  not  beneficially  in- 
terested under  the  will,  the  obvious  intention  was  to  exdude 
those  who  were  to  receive  a  benefit  under  the  will,  not  those 
who  were  pecuniarily  losers  by  its  provisions.  "  The  reason 
why  a  legatee  is  not  a  witness  for  a  will  being  because  he  is 
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presumed  to  be  partial  in  swearing  for  bis  own  interest ; "  that 
reason  ceases  to  exist  when  his  interest  is  dissevered  by  eneh 
will.     Ox&nden  v.  Penrise,  2  Salk.  691. 

One  who  ie  neither  interested  to  defeat  or  Bostain  the  will, 
may  well  be  deemed  disinterested.  An  heir-at-law,  who  ie  dis- 
inherited in  whole  or  in  part  is  not  disintereeted  in  tiie  result, 
for  he  has  an  interest  to  defeat  the  will.  Hence  he  is  not  dis- 
interested in  the  result. 

The  change  of  language  was  to  remedy  or  rather  prevent 
such  conclnsion.  The  witness  beneficially  interested  under  the 
will  was  one  gaining  by  and  under  its  provisions.  But  an  at- 
testing witness  who  is  called  to  establish  a  will  by  which  he  is 
divested  of  his  inheritance  can  hardly  be  regarded  as  beneficial- 
ly interested  by  it,  and  eo  interested  to  maintain  it.  One  losing 
an  estate  by  a  will  under  which  he  is  a  legatee  for  a  cent  or 
a  dollar,  cannot  in  any  ordinary  use  of  language  be  considered 
as  a  gainer — or  beneficially  interested — unless  a  loss  is  deter- 
mined to  be  a  gain.  As  is  well  remarked  by  Bigelow,  0.  J., 
in  Sparhawh  v.  Sparhawk,  referring  to  Ua/oen  v.  ffUluird, 
23  Pick.  10,  where  it  was  said  to  be  held  that  a  witness  might 
be  incompetent  when  his  interest  was  adverse  to  the  validity  of 
the  will ;  "certainly  so  far  as  it  seems  to  support  the  propor- 
tion that  an  heir-at-law,  who  is  disinherited  in  part  or  in 
whole  by  will,  is  incompetent  as  an  attesting  witness,  the  case 
is  contrary  to  well  established  principles,  and  must  be  ovei^ 
raled." 

Undoubtedly,  the  object  in  giving  this  trivial  legacy  was  to 
guard  against  the  witness  taking  a  portion  of  the  estate  under 
the  provisions  of  §  9,  by  which  a  child  omitted  in  the  will  may 
have  itfi  share  of  the  ^tate,  unless  such  omission  was  intentional 
•or  such  child  had  had  its  due  proportion  of  the  estate  during 
the  life  of  the  testator. 

The  decree  of  the  judge  of  probate  is  reversed,  and  a,  de- 
cree is  to  be  entered  Uiat  the  will  be  affirmed. 

Waltoh,  Babbows,  Danfobth,  LrsBET  and  Stuohds,  33., 
«oncarred. 

That  an  executor  Is  a  competent  witness  to  prove  a  will,  see  Stewut  t. 
Harriman,  ante,  p.  (IS. 
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Jahes  M.  Watson  et  al.  vs.  Hobace  H.  Watson, 

[lis  Matwchniwttt.  isa.] 
Election  to  take  uhder  will. — Estoppel  to  abseect  advebsb 


A  penon  mccepliDg  and  hoIdiDg  a.  beneficial  interest  under  a  witt  cannot,  either 
HI  equity  or  at  law,  asMTt  an  independent  title  in  other  property  against  (he 
will  But  if,  after  having  received  a  legacy  in  ignorance  of  this  rule,  he,  imme- 
diately upon  being  informed  of  the  rule,  and  before  any  other  person's  lights 
have  been  affected,  returns  the  l^acy  to  the  executor,  and  gives  him  notice 
that  he  elects  not  to  take  it,  the  rule  does  not  apply. 

Petition  by  Jamw  M.  Watson,  Edward  W.  Watson  and 
Albert  M.  Watson  for  the  partition  of  certun  lands  on  Clark's 
Island,  in  the  harbor  of  Plymouth,  formerly  owned  by  the 
grandfather  of  the  petitioners,  who  was  the  great-grandfather 
of  the  respondent,  and  who  died  intestate,  and  which  by 
TarioDB  conT^ttDoes  had  become  the  common  and  nndirided 
property  of  the  petitioners  and  of  an  uncle  of  theirs,  in  the 
following  proportions :  James,  six  forty-eigh^is ;  Edward, 
seven  forty-eighths ;  Albert,  six  forty-eighths ;  and  the  uncle, 
twenty-nine  forty-eighths;  and  so  continued  at  the  death  of  the 
uncle,  who  left  a  will,  which  was  duly  admitted  to  probate  on 
October  9,  1876,  and  contained  the  following  provigionB : 

"  8.  I  give  to  my  nephew,  Edward  W.  Watson,  the  sum  of 
fifty  dollars  and  my  old  easy-chair. 

"  9.  I  give  to  my  nephew,  James  M.  Wataon,  my  boat  called 
the  Albert  Hortimer,  and  her  outfit.  Also  one  bedstead,  one 
mattress,  two  pillows,  two  sheets,  two  blankets,  one  large  silver 
spoon,  six  wooden  chairs,  one  cane-botCom  roundabout,  the  fur- 
niture which  belonged  to  his  aunt  Eliza,  six  hens  and  a  cockerel, 
and  one  cow  called  flie  Marshfield  eow.  I  also  give,  devise  and 
bequeath  to  the  said  James  M.  Watson  my  share  in  the  salt- 
marsh  lot  at  the  Gurnet,  and  all  my  right,  title  and  interest  in 
and  to  two  acres  and  twenty  rods  of  laud  on  said  Clark's  Island, 
lying  in  the  cedar  field,  so  called,  and  adjoining  his  homestead ; 
to  have  and  to  hold  the  same  to  him,  his  heirs  and  assigns,  in 
fee  simple  forever. 


i  by  Google 


572  AMERICAN  raOBATG   REPORTS. 

"  10.  I  give,  derise  and  beqaeath  to  my  great-nephew,  Horace 
Herbert  Watson,  grandson  of  my  brother  John  Watson,  ten 
acres  of  pastnre  land  on  said  Clark's  Island,  on  the  northeast 
side  of  the  cedar  field,  and  adjoining  the  same ;  the  lines  there- 
of to  ran  parallel  with  said  cedar  field,  to  be  fenced  by  him  at 
his  own  expense ;  to  have  and  to  hold  the  same  to  the  said 
Horace  Herbert  Watson,  his  heirs  and  assigns,  absolately  and  in 
fee  simple  forever.  I  also  give  to  said  Horace  Herbert  one 
large  silver  spoon. 

"11.  I  give  to  my  nephew,  Albert  Mortimer  Watson,  all  my 
farming  utensils,  live  stock,  and  crockery  ware,  not  hereinbefore 
disposed  of,  absolately  and  for  his  own  ase. 

"  13.  I  give,  devise  and  beqaeath  to  my  said  nephew,  Albert 
Mortimer  Watson,  the  elder  of  that  name,  the  nse,  income  and 
improvement  of  aU  my  real  estate  eitoated  on  said  Ckrk's  Island, 
saving  and  excepting  herefrom  the  parcels  of  land  hereinbefore 
devised  to  James  M.  Watson  and  Horace  Herbert  Watson,  by 
articles  9  and  10  respectively ;  to  have  and  to  hold  the  same  for 
and  daring  the  term  of  his  nataral  life,"  with  remainder  to  his 
son,  Albert  M.  Watson,  Jr.,  in  fee. 

The  petitioner  Albert  was  also  appointed  execntor  of  the 
will,  and  took  oat  letters  testamentary,  bat  has  settled  no  account 
in  the  Probate  Court. 

All  the  petitioners  received  the  legacies,  and  James  entered 
upon  the  lands  devised  to  him,  mider  the  will,  except  that  Ed- 
ward did  not  receive  the  chair  bequeathed  to  him  ;  and  at  the 
time  of  receiving  the  legacies  and  entering  upon  the  lands,  they 
were  aware  of  the  provisions  of  the  will,  bat  were  ignorant  of 
the  alleged  rule  of  law,  that  if  any  person  shall  take  any  bene- 
ficial interest  under  a  wiU,  he  shall  be  held  thereby  to  confirm 
and  ratify  every  other  part  of  the  will ;  and  they  received  the 
legacies  and  entered  upon  the  lands  in  ignorance  of  the  law^ 
and  without  consulting  counsel. 

The  petitioners  were  first  informed  of  that  rule  of  law  about 
the  middle  of  November,  1877,  by  their  counsel,  after  an  inter- 
view between  him  and  the  counsel  for  the  respondent,  by  whom 
he  was  informed  that  he  contended  that  each  was  the  law ; 
whereupon  Edward,  to  whom  no  land  was  devised  under  said 
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■will,  immediately  returned  the  legacy  received  by  him  to  the 
execator,  with  this  statemeitt  in  wiitiog  and  signed  :  "  I  have 
joet  been  informed  that  I  cannot  claim  rights  aa  a  tenant  in 
common  of  the  land  claimed  by  Horace  H.  Watson,  if  I  con- 
clude to  take  the  legacy  of  fifty  dollare.  I  therefore  notify  you 
of  my  election  not  to  take  the  legacy." 

In  the  petition,  the  petitionere  respectively  claimed  the 
shares  belonging  to  them  at  the  death  of  their  uncle,  aa  above 
stated,  and  Albert  also  claimed  a  life  estate  in  the  share  belong- 
ing to  the  uncle,  and  it  was  alleged  that  Albert's  eon  was  enti- 
tled to  the  remainder  of  this  share.  Kotice  was  issued  to  Al- 
bert's eon,  and  a  guardian  ad  litem  appointed  for  him  ;  and  to 
Horace  H.  Watson,  who  filed  an  answer  denying  that  the 
lands  described  in  the  petition  were  owned  in  common  by  the 
petitioners,  and  alleging  that  ten  acres  thereof,  being  those  de- 
scribed in  the  tenth  article  of  the  will,  were  owned  by  him  in 
severalty. 

At  February  term,  1878,  the  ease  was  submitted  by  all  the 
parties  to  the  judgment  of  the  Superior  Court,  upon  the  facts 
above  stated,  with  this  memorandum  above  the  signature  of  the 
petitioners'  attorney ;  "  The  petitioners  do  not  hereby  waive  the 
right  hereafter  to  elect,  upon  a  decision  of  the  law,  if  they  should 
desire."  Allen,  J.,  gave  judgment  for  the  respondent  Horace 
H.  Wataon  as  to  the  parcel  claimed  in  his  answer ;  and  judgment 
for  the  petitioners  for  partition  of  the  residue  of  the  land.  The 
petitioners  appealed  to  this  court. 

C.  G.  Davis,  for  the  petitioners. 

A.  Mason,  for  the  respondent. 

Gbat,  C.  J.  The  principle  on  which  the  respondent  relies 
was  thus  stated  by  Chief  Justice  Shaw:  "It  is  now  a  well  set- 
tied  mle  in  equity,  that  if  any  person  shall  take  a  beneficial  in- 
terest under  a  will,  he  shall  be  held  thereby  to  confirm  and 
ratify  every  other  part  of  the  will,  or,  in  other  words,  a  man 
shall  not  take  any  beneficial  interest  under  a  will,  and  at  the 
same  time  set  up  any  right  or  claim  of  his  own,  even  if  other- 
wise legal  and  well  foonded,  which  shall  defeat  or  in  any  way 
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prevent  the  foil  effect  and  operation  of  every  part  of  the  wilL'* 
Hyde  v.  Baldwin,  17  Pick.  303, 308. 

In  this  Commonwealth  it  has  been  decided,  in  accordance 
with  the  opinion  of  Lord  Mansfield,  Lord  Longhboron^  and 
Lord  Kedesdale,  that  the  rale  holds  good  at  law  as  well  as  in 
equity.  Smith  v.  Smith,  14  Gray,  532  ;  Brown  v.  Brown,  108 
Maea.  386;  Hapgoodv.  Houghiim,Si%7'vi^.iS>0,^%A;  Doe-v. 
Cavendish,  8  Doug.  48,  55 ;  a.  o.  4  T.  R.  741,  743,  note ;  Wit- 
son  V.  Townshend,  2  Tes.  Jr.  693,  696 ;  Birmingham  v,  Kir^ 
wan,  2  Sch.  &  Lef.  444,  450.  Were  it  uot  so,  there  were  few 
cases  in  which  it  could  have  been  enforced  at  all  before  the  St. 
of  1857,  c.  214,  conferred  upon  this  court  full  chancery  juris- 
diction. 

But  the  doctrine,  whether  applied  in  practice  on  the  common 
law  or  on  the  equity  side  of  the  court,  depends  not  upon  tech- 
nical roles,  but  opon  principles  of  eqoity  and  justice,  and  upon 
actual  intention.  An  election  made  in  ignorance  of  material 
facta  is,  of  course,  not  binding,  when  no  other  person's  rights 
have  been  affected  thereby.  So,  if  a  person,  though  knowing 
the  facte,  has  acted  in  misapprehension  of  his  legal  rights,  and 
in  ignorance  of  his  obligation  to  make  an  election,  no  intention 
to  elect,  and  consequently  no  election,  is  to  be  presumed.  This 
has  been  settled  in  England  by  a  long  series  of  authorities,  of 
which  it  is  sufficient  to  cite  a  few :  Pu»ey  v.  Desbouvrie,  3  P. 
Wma.  315 ;  Wake  v.  Wake,  1  Yes.  Jr.  335 ;  b.  o.  3  Bro.  Ch.  255 ; 
Padhiry  v.  Clark,  2  Macn.  &  Gord.  298 ;  s.  c.  2  Hall  &  Tw. 
341;  *V««'^v.J?(»von,  11  H.L.Cafl.  588,602,611,615;  see, 
also,  Stratford  v.  Powell,  1  Ball  &  Beatty,  1 ;  Briscoe  v.  Bris- 
coe, 1  Jon.  &  Lat.  334 ;  s.  c.  7  Irish  Eq.  123  ;  Swedman  t. 
Sweetman,  I.  R.  2  Eq.  141.  In  Reed  v.  Diekerman,  12  Pick. 
146, 151,  and  in  Pday  v,  Vinal,  1  Mete.  57,  65,  the  rale  was 
so  stated,  and  not  denied,  but  the  facts  did  not  call  for  its  ap- 
plication. 

Where  the  law  allows  the  probate  of  a  will  in  either  of  two 
forms — in  common  form,  ex  parte,  opon  being  presented  by  the 
executor ;  or  in  solemn  f  orra,  opon  the  application  of  any  person 
interested  and  notice  to  all  others — a  person  who  has  received 
a  legacy  onder  a  will  proved  in  common  form,  is  permitted,  on 
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tendering  back  the  amount  to  the  executor,  or  bringing  it  into- 
court,  to  contest  the  validity  of  the  will,  and  compel  it  to  be 
proved  in  solemn  form.  Bell  v.  Armatrong,  1  Add.  Eccl.  365, 
8T4,  and  caaeB  cited ;  Hamileit  v.  Hamhlett,  6  N.  H.  333 ;  Edt 
V.  ^icc,54N.H.  398. 

In  Byde  v.  Baldvnny  17  Pick.  303,  ■where  the  holder  of 
land  under  a  mortgage  title  disposed  of  it  by  will,  aa  if  it  were 
his  abaolate.  estate,  and  bequeathed  hie  personal  property  to  the 
mortgagee,  the  latter  was  not  allowed  to  maintain  a  bill  in  eqnity 
to  redeem  the  mortgage,  because,  as  Chief  Justice  Shaw  said, 
"  by  accepting  and  retaining  the  bequest  made  him  in  the  will,, 
he  has  manifested  his  election  to  hold  under  the  will,"  and 
therefore,  by  the  principle  of  equity  already  stated,  "  would  be 
precluded  from  setting  up  a  legal  or  equitable  claim  of  his  own, 
the  assertion  of  which  would  defeat  a  provision  of  that  will,, 
under  which  he  claims  and  has  received,  and  now  holds  and  in- 
tends to  hold,  a  beneficial  bequest," 

In  Smith  V,  Smith,  14  Gray,  532,  in  which  a  testator  who 
had  conveyed  lands  by  deed  to  one  person,  devised  part  of  the 
same  lands  to  another,  and  the  rest  thereof,  with  other  land,  to 
the  grantee ;  and  it  was  held  that  the  latter  conld  not,  when 
sued  at  law  by  the  first  devisee,  set  up  in  opposition  to  the  will 
a  title  under  the  deed ;  it  appeared  by  the  defendant's  own  ad- 
missions, and  by  the  verdict  of  the  jury  under  the  instructions 
given  them,  that  he,  with  a  fnll  opportunity  to  judge  and  full 
knowledge  of  the  nature  of  the  estate  and  its  situation,  had  ac- 
cepted and  was  determined  to  hold  all  the  estate  devised  to  him 
by  the  will,  and  had  acted  upon  that  purpose  so  that  it  was  es- 
tablished that  he  bad  elected  to  take  the  estate  devised  to  him  ; 
and  he  intended  to  hold  nnder  the  deed,  only  if  the  law  allowed 
him  to  claim  under  both. 

In  Broxmi  v.  Broum,  108  Mass.  386,  the  point  adjudged  was, 
that  in  order  to  prove  an  election  between  a  life  estate  previ- 
onsly  existing  and  a  provision  made  by  will,  it  was  necessary  to 
diow  an  intelligent  acceptance  of  tlie  latter,  and  that  there  would 
be  no  intelligent  acceptance  thereof  if  the  person  accepting  had 
not  mental  capacity  to  understand  what  the  life  estate  was,  or 
what  the  provision  was,  or  to  consider  or  compare  to  some  ex- 
tent the  advantages  of  the  two ;  and  the  further  ruling  of  the 
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court  below,  that  it  was  not  neceasaiy  that  there  should  have 
been  a  knowledge  that  the  acceptance  of  the  one  was  a  renonnc- 
ing  of  the  other,  does  not  appear  to  have  been  objected  to  at 
the  trial,  and,  being  in  favor  of  the  party  agunst  whom  the  ver- 
dict was  returned,  was  not  and  conld  not  be  drawn  into  judg- 
ment in  this  court. 

In  the  present  caee,  the  testator  and  the  three  petitioneia 
being  the  owners  as  tenants  in  common  of  the  land  of  which 
partition  is  sought,  tiie  testator  devised  ten  acres  thereof  by 
metes  and  bounds  tojthe  respondent.  This  devise  is,  of  course, 
ineffectual  ae  against  the  co-tenants,  mileas  they  have  confirmed 
it.  Peahody  v.  Minot,  24  Pick.  329 ;  Sullivan  v,  Solmeg,  8 
Cush.  252. 

The  testator  also  made  bequests  to  each  of  the  petitioners. 
To  the  petitioner  James  he  gave  his  interest  in  other  two  acres 
and  twenty  rods  of  the  same  estate,  and  in  another  lot  of  land^ 
as  well  as  certain  chattels;  to  the  petitioner  Albert,  an  estate 
for  life,  with  remainder  to  hie  son  in  fee,  in  all  the  testator's 
real  estate  not  included  in  the  devises  to  the  respondent  and  to 
James,  and  certain  chattels  absolutely;  and  to  the  petitioner 
Edward,  a  legacy  of  fifty  dollars.  All  the  petitioners  received 
these  legacies,  and  James  entered  apou  the  lands  devised  to  him, 
with  knowledge  of  the  provisions  of  the  will,  but  in  ignorance 
of  the  role  of  law  stated  iu  Hyde  v.  Baldwin. 

Upon  being  informed  of  that  rule,  James  and  Albert  took 
no  steps  to  restore  to  the  executor  the  personal  property  which 
they  bad  received,  or  otherwise  to  renounce  their  claims  under 
the  will ;  but,  two  or  three  months  afterwards,  submitted  their 
right  to  maintain  this  petition  to  judgment  upon  these  facts. 
So  far  as  they  are  concerned,  the  case  is  not  distingubhable 
from  Hyde  v.  Baldwin  and  Smith  v.  Smith,  and  there  is  no 
error  in  the  judgment  of  the  Superior  Court.  The  validity  of 
that  judgment  upon  the  case  so  submitted  is  not  affected  by 
their  having  asserted  that  they  did  not  waive  the  right  hereafter 
to  elect. 

But  as  to  Edward  the  case  stands  differently.  Immediately 
upon  being  informed  of  the  rule  of  law,  little  more  than  a  year 
after  the  probate  of  the  will,  and  before  the  executor  had  settled 
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any  account  in  the  Probate  Court,  or  the  positioQ  of  any  odier 
person  had  been  changed,  he  returned  his  legacy  to  the  executor, 
and  gave  him  notice  that  he  elected  not  to  take  it.  He  cannot, 
therefore,  be  held  to  have  made  anch  an  election  as  should  de- 
prive him  of  the  right  under  Ms  independent  title  to  partition 
of  the  whole  ^tate,  not  excepting  the  parcel  claimed  by  the  re- 
spondent. 

Judgment  accordingly. 


See  Noe  v.  Bpllralo,  anit,  p.  4 


Samuel  Foose  va.  William  Whttmobe. 

[S2  New  York,  400.] 
Paboatobt  womM  hot  obeatihq  tbubt. 

Th«  will  of  F.  disposed  of  hU  property  u  foUowi :  "  I,  *  *  *  give  and  be- 
qneath  all  my  property,  re&t  and  peisona],  to  my  beloved  wife,  Mary,  only  re- 
questing  ber,  at  the  close  of  her  life,  to  make  such  disposition  of  the  same 
among  my  childreu  and  grand -children  as  shall  seem  to  her  good."  HM,  that 
the  gift  lo  the  wife  wu  abiolote;  that  (he  concluding  words  being  merely 
words  of  ani^estiDn,  not  of  direction  or  command,  did  not  create  a  trust. 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  fourth  judicial  department,  affirming  a 
judgment  in  favor  of  the  defendants  entered  upon  a  decision  of 
the  coort  on  trial  without  a  jury. 

This  was  an  action  of  ejectment  to  recover  an  alleged  un- 
divided interest  owned  by  plaintiff  in  certain  lands  situate  in 
Livingston  comity,  of  which  Jacob  A.  Foose,  the  father  of 
plaintiff,  died  seized. 

The  decedent  left  a  will  which  disposed  of  his  property  as 
follows : 

"I,  in  order  to  settle,  as  far  as  possible,  all  my  worldly  in- 
Vol.  I.— «7 
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tereats,  do  give  and  bequeath  all  my  property,  real  and  personal, 
to  my  beloved  wife,  Mary,  only  reqneating  her,  at  the  cloee  of 
her  life,  to  make  each  dieposition  of  the  same  among  my  chil- 
dren and  grand-children,  as  shall  eeem  to  her  good." 

The  wife  of  the  testator  Borvived  him  and  defendants  claimed 
Dnder  a  warranty  deed  executed  by  her. 

£.  A.  Nash,  for  appellante. 

W.  W.  S'ilea,  for  reepondentfl. 

Daitfobth,  J.  Notwithstanding  the  well-directed  and  care* 
fat  research  of  the  learned  coonael  for  the  appellant,  no  case 
has  been  found  exactly  covering  the  one  before  as.  We  are, 
therefore,  not  embarrassed  by  anthority,  for  the  tendency  of 
modem  decisions  is  not  to  extend  the  rule  or  practice  which, 
from  words  of  donbtfnl  moaning,  deduces  or  implies  a  tmst. 
3  Story's  Eq.  Jnr.  §  1069 ;  Lamh  v.  Eames,  L.  K.  10  Eq. 
'Cases,  267 ;  In  re  Hutchinson  and  Tenant,  L.  E.  8  Oh.  Div, 
540.  Yet,  when  this  doctrine  was  applied,  the  object  sought 
for  was  the  intention  of  the  testator,  and  for  this  the  context  of 
the  will  was  looked  at  firat,  to  ascertain  his  wishes,  if  any  were 
expressed,  and  next  to  see  whether  he  intended  to  impose  an 
obligation  on  his  legatee  to  carry  them  into  effect,  or  having 
expressed  his  wishes,  he  intended  to  leave  it  to  the  le^tee  to 
act  on  them  or  not  in  his  discretion.  Cases  illustrating  botJi 
divisions  of  this  inquiry  are  collected,  and  to  some  extent  an- 
alyzed by  various  learned  text  writers,  and  it  would  be  a  useless 
task  to  reproduce  them  here.  Feny  on  Trusts,  chap.  4,  voL , 
1 ;  Hill  on  Trustees,  71-83 ;  1  Jarman  on  Wills,  341.  They 
are,  however,  subject  to  the  rule  stated  by  Lord  Cranworth,  in 
WUliama  v.  WiUiama  (1  Sim.  [N.  S.]  358),  that  "the  real  ques- 
tion always  is  whether  the  wish  or  desire,  or  recommendation 
that  is  expressed  by  the  testator  is  meant  to  govern  the  conduct 
of  the  party  to  whom  it  is  addressed,  or  whether  it  is  merely  an 
indication  of  that  which  he  thinks  would  be  a  reasonable  exer- 
cise of  the  discretion  of  the  party,  leaving  it,  however,  to  the 
party  to  exereise  his  own  discretion."  This  rule  is  applied  and 
illoBtrated  in  Bernard  v.  MinakuU  (Johns.  Ch.  [Eng.]  276); 
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and  in  Tlowarth  v.  Dewell  (6  Jurist  [N.  S.],  1360),  where  a 
devise  hj  a  testator  of  all  the  residue  of  his  propertj,  real  and 
personal,  to  his  wife,  with  power  to  dispose  of  the  same  among 
all  his  children  in  her  discretion,  was  held  to  be  an  absolute 
gift  to  the  wife.  There  are  later  cases.  In  re  Hutchinson 
and  Tenant,  L.  R.  8  Ch.  Div.  540  (18T8).  Where  a  testator 
gave  all  hia  property  to  his  wife,  "  abeolntely,  with  fall  power 
for  her  to  dispose  of  the  same  as  she  may  think  fit  for  the  ben- 
efit of  raj  family,  having  fall  confidence  that  she  will  do  so," 
the  learned  court  said :  "  Both  on  principle  and  in  consonance 
with  the  most  modem  anthorities,  I  decide  that  the  widow  took 
absolntelj."  To  the  same  conclusion  we  mast  come  in  this  case. 
The  will  is  very  short,  and  the  language  used  permits  no  doabt 
as  to  the  testator's  wishes.  He  enys :  *'  I  do  give  and  bequeath 
all  my  property,  both  real  and  personal,  to  my  beloved  wife, 
Mary."  These  are  plain  words,  and  standing  alone  woold  give 
the  plaintifE  no  ground  for  contention.  The  wife  would  take 
in  fee  and  absolutely.  The  learned  coonsel  for  the  appellant 
finds  qualifying  words  in  the  rest  of  the  sentence,  viz.,  "  only 
requesting  her,  at  the  close  of  her  life,  to  make  such  disposi- 
tion of  the  same  among  my  children  and  grand-children,  as 
shall  s»em  to  her  good,"  and  claims  that  what  otherwise  woald 
he  a  fee  is  thus  cat  down  to  a  life-estate,  and  a  trust  created  as 
to  the  remainder  in  favor  of  the  testator's  children  and  grand- 
children. On  the  other  side  it  is  in  substance  argned  that  the 
gift  to  ihe  widow  is  absolute ;  that  the  words  last  quoted  add  a 
power  of  disposition  which  is  nugatory,  and  which  does  not 
detract  from  the  previous  absolute  gift.  This  conclusion  is 
■  warranted  by  the  words  used.  They  are  not  words  of  obliga- 
tion, and  impose  none.  They  are  mere  words  of  suggestion,  in- 
volving no  direction  or  command.  By  executing  tie  alleged 
trust,  she  would  defeat  the  gift.  The  plaintifF  reads  it  as  if  the 
testator  said :  "  I  give  you  all  of  my  estate,  but  at  the  dose  of 
yoor  life  you  are  to  distribute  all  of  it  among  my  children  and 
my  grand-children,"  and  so  the  wife  would  get  nothing.  The 
question  as  an  original  one  seems  too  plain  for  argument,  and 
susceptible  of  one  answer  only  and  that  in  favor  of  the  de- 
fendant. 


i  by  Google 


580  AMESICAB  PBOBATE  REP0BT3. 

In  my  opinion  the  proTision  Ib  at  most  a  mere  recommendar 
tion  of  the  ehildren  and  grand-children  to  the  favorable  conaid- 
eration  of  the  devisee,  and  doee  not  create  a  legal  obligation  of  any 
kind  upon  her  in  their  favor.  Indeed,  the  pecnliar  and  qnalifled 
language  used,  "only  requesting,"  etc,  aeems  also  to  indicate 
that  the  omission  to  provide  for  them  was  deliberate  and  inten- 
tional, and  that  they  may  have  been  80  referred  to  imder  an  im- 
pression of  the  testator,  or  the  writer  of  the  will,  that  nnlees  in 
some  manner  they  appeared  to  be  in  the  mind  of  the  testator  at 
the  time  of  its  execution,  the  will  would,  as  against  them,  be  in* 
valid.  Such  an  impression  would  be  justified  by  the  statutes  of 
some  of  the  States  of  the  Union  {Bancroft  v.  Ivet,  3  Gray,  367 ; 
8  Redfield  on  Wills,  297  [ed.  of  1869]),  and  from  some  one  of 
these,  the  testator  or  his  scrivener  may  have  gathered  it.  But  for 
whatever  reason  inserted,  they  do  not  in  our  opinion  create  a 
trust. 

The  judgment  appealed  from  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 

See  u  to  the  effect  gtvea  to  precatto;  woTd«,  Andeieon  v.  EbuninoBd,  amU, 
p.  640. 


Matteb  op  the  Will  of  Alanson  Allbn. 

[SS  M!iiiie«ot«,  89.] 

AirBBTATTOIt  AHC  BIGNATUBE  IN  TESTATOb'b  PRBBENOE. 

The  mtlestation  of  a  will  ii  sufficiently  proved,  if  it  be  shown  to  have  been  in  the 
coDtcioua  presence  of  the  testator.     No  formal  request  need  be  proved. 

That  the  testator  actnaUy  saw  the  attesting  witnesses  sabscribe  (h«ir  names  as 
such  to  the  will  need  not  be  shown,  when  it  appears  that  it  was  done  in 
bis  immediate  and  conscious  presence,  so  that  he  could  have  seen  it  if  he 
bad  felt  so  disposed.  Evidence  held  sufficient  in  this  cate  to  sapport  tbe 
findings. 
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The  will  of  Alanson  Allen  having  been  offered  for  probate, 
by  Hiram  D.  Allen  the  executor,  in  the  Probate  Court  for 
Kamsey  county,  its  allowance  was  opposed  by  the  children  of 
the  testator,  represented  by  Harvey  Officer,  Esq.,  their  guard- 
iau  ad  liiem,  and  also  by  Mrs,  Lois  G.  Nash,  the  mother-in-law 
of  the  testator,  and  a  legatee.  The  will  having  been  admitted 
to  probate,  the  contestants  appealed  to  the  District  Court  for 
Samsey  county,  where  the  appeal  of  Mrs.  Nash  was  dismissed, 
beoaose  of  her  want  of  interest,  and  the  issne  on  the  validity 
of  the  win,  between  the  proponent  and  the  other  appellant, 
was  tried  before  Bbhx,  J.,  without  a  jury,  who  found  in  favor 
of  the  wUL  motion  for  a  new  trial  was  denied  and  the  con- 
testants appealed. 

Smith  db  JEgcm  and  Harvey  Offieffr^  for  appellants. 

Palmer  dk  BeU,  for  respondent. 

CoKKSLi^  J.  The  motion  to  dismiss  the  appeal  as  to  Mrs. 
Nash  must  be  granted,  because  she  was  not  a  party  to  the 
action  or  proceedings  in  which  the  order  denying  a  new  trial, 
which  is  the  subject  of  the  appeal,  was  made.  Her  connex- 
ion with  the  proceedings  in  the  District  Court  terminated 
upon  the  dismissal  of  her  appeal  from  the  Probate  Court. 
She  no  longer  remained  a  party,  nor  could  she  take  any  part 
in  any  futui«  proceedings  contesting  the  probate  of  the  will, 
so  long  as  the  order  of  dismissal  remained  in  force.  If  that 
order  was  erroneous  to  her  prejudice,  her  remedy  was  to  se- 
cure a  reinstatement  of  her  appeal,  through  a  reversal  of  the 
order  in  some  appropriate  proceeding  taken  for  that  specific 
purpose. 

As  to  the  appellant  Harvey  Officer,  guardian,  etc.,  although 
his  notice  of  appeal  was  technically  defective  in  not  fully  and 
specifically  stating  in  what  capacity  he  was  acting  in  prosecut- 
ing it,  it  nevertheless  affirmatively  appears  from  the  record, 
that  he  had  be^i  duly  appointed  as  the  guardian  ad  litem  of 
the  minor  children  in  the  litigation,  and  we  think  it  sufficient- 
ly appears  that  he  prosecuted  it  in  the  District  Court,  and  took 
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this  appeal  in  their  belialf,  as  BQch  gnardian,  in  pnrgaanoe  of 
Bodi  appointment.  The  motion  to  dlBmias  aa  to  him  is  there- 
fore denied. 

In  oar  judgment,  the  findings  of  fact  are  fuUj  supported 
hj  a  dear  preponderance  of  evidence,  and  thej  amply  jastiij 
the  probate  of  the  will.  According  to  snch  findings,  the  tes- 
tator had  the  requisite  testamentaiy  capacity  at  the  time  the 
wOl  was  made  and  executed ;  he  appended  his  name  thereto 
"with  intent  to  execute  it  and  give  it  effect  as  his  last  will 
and  testament,  in  the  presence  of  two  competent  witnesses, 
who  severally  attested  the  same,  and  subscribed  their  names 
thereto  as  witnesses,  in  the  presence  of  the  testator  and  of  each 
other,"  and  the  will  itself  appears  apon  its  face  to  have  been 
regularly  executed,  attested  and  witnessed.  The  fact  testified 
to,  that  his  brother  assisted  him  in  holding  the  pen  while  he 
was  affixing  his  signature,  because  of  his  physical  weakness, 
made  it  none  the  less  his  individual,  conscioas  and  voluntary 
act.  It  must  also  be  assamed  from  the  findings  that  the  will 
was  both  attested  and  sabscribed  by  each  of  the  witnrases  in 
the  conscious  presence  of  the  testator.  "Whether  the  attesta- 
tion was  formally  requested  by  the  testator  or  not  is  immate- 
rial, and  need  not  be  considered,  as  nnder  the  statute  (Gen. 
St.  c.  47,  §  5),  no  request  is  required.  Neither  is  it  important 
to  determine  whether  the  testator  actually  saw  the  subscribing 
witnesses  subscribe  their  names  as  such,  aa  it  is  quite  clear,  both 
from  the  evidence  and  the  findings,  that  it  was  done  in  his  im- 
mediate and  conscious  presence,  and  diat  he  could  have  seen 
it,  if  he  had  felt  so  disposed. 

Order  affirmed. 


Boe  UaudOTille  t.  Parker,  antt,  p.  106,  and  caMt  in  note. 
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Petxb  Reynolds 


Alexandeb  p.  Robinson  irr  al.,  Executors,  &c. 

[82  Sew  Tork,  lOB.] 

LbOACT  FBOU  debtor  to  OBEDITOB. — ^DbOLAKATIONB  of  TBfTTATOB 
TO  SHOW   BATISFAOnOK. 

In  an  action  to  recover  for  serrices  rendered  to  defendants'  testator  by  the  wife 
of  plaintiff,  who  was  the  adopted  danghler  of  the  testator,  the  defense  was 
that  the  services  were  rendered  under  an  agreement  that  they  were  to  be  com- 
pensated for  by  gifts  to  plaintiff  and  wife  from  the  testator  in  his  lifetime  and 
by  legacies  in  his  will ;  After  providing  for  the  payment  of  debts,  a  legacy  was 
given  to  the  wife  by  the  will,  and  one  to  her  daughter,  but  of  less  amount  than 
the  debt  Defendants  offered  to  prove  declarations  of  the  testator,  made  at 
the  time  and  to  the  penOQ  who  drew  the  will,  that  he  had  made  such  an  agree- 
ment, and  that  said  legacies  were  intended  as  a  payment  for  the  services.  fftU/, 
that  the  evidence  was  properly  excluded  as  changing  the  import  of  the  donative 
words;  that  the  legal  presumption  that  a  legacy  from  a.  debtor  to  a  creditor  of 
a  sum  at  great  or  greater  than  the  amount  of  the  debt  was  intended  as  a  satis- 
faction, did  not  apply,  as  the  l^acies  were  given  "  after  payment  of  debts," 
were  of  less  amount  thim  the  debt,  were  not  given  to  the  credil»r,  and  the 
debt  was  nnliqaidated. 

Appeal  from  judgment  of  die  General  Term  of  the  Supreme 
Cooit,  in  the  Third  Judicial  Department,  affirming  a  judgment 
in  favor  of  plaintiff  entered  upon  the  report  of  a  referee. 

This  action  was  hronght  to  recover  for  servlcea  alleged  to 
have  been  performed  hy  plaintiff  and  his  wife  in  caring  for 
and  norBing  Jamee  Hill,  defeudiinte'  testator,  during  his  life- 

Tbe  case,  upon  a  former  appeal,  is  reported  in  64  N.  T.  589. 
The  facts,  so  far  as  material,  are  set  forth  in  the  opinion. 

£}Bek  Cowen,  for  appellants. 

A.  D.  Wait,  for  respondent. 

AinmEws,  J.  In  the  opinion  of  the  com-t  on  the  former 
appeal  (64  N.  Y.  689),  it  was  declared  that  when  an  agreement 


i  by  Google 


584  AMERICAN  PROBATE  REPORTS 

is  made  between  two  parties,  that  compensation  for  Bervicca 
rendered  by  one  to  tbe  other  shall  be  made  by  a  provbion  in 
the  will  of  the  latter,  and  a  provision  is  made  safficient  only  to 
compensate  in  part  for  the  services,  the  party  rendering  them 
has,  after  the  death  of  the  other,  a  cause  of  action  against  his 
representatives  for  the  balance  remaining  due  over  and  above 
the  testamentaiy  provision.  The  legacy  or  provision  made  by 
tbe  will  in  such  case  is  to  be  taken  and  applied  by  the  creditor 
in  part  payment  of  the  debt.  The  statement  of  the  rule  upon 
this  subject,  in  the  opinion  referred  to,  was  not  essential  to  the 
decision,  as  the  judgment  was  reversed  for  error  in  the  admis- 
sion of  evidence  in  relation  to  another  matter,  but  we  think 
that  the  general  principle  announced  is  well  founded  in  reason 
and  authority,  and  is  to  be  applied,  except  in  cases  where  the 
language  of  the  will  excludes  the  inference  that  the  testator  in- 
tended that  the  teBtamentary  gift  should  go  in  reduction  of  the 
debt. 

In  this  case  the  defendants'  testator  gave  by  his  will  to  tbe 
plaintiff's  wife,  who  was  the  testator's  adopted  daughter,  his 
household  furniture,  -and  a  pecuniary  legacy  of  $1,500.  Also, 
to  plaintifTs  daughter,  $500.  The  action  is  brought  for  the 
services  of  the  plaintiff's  wife,  rendered  to  the  testator  after  her 
marriage,  and  the  appellants  claim  that  they  were  rendered 
upon  an  agreement  or  understanding  between  the  testator  and 
the  plaintiff  that  compensation  should  be  made  therefor  by 
gifts  from  the  testator,  to  his  daughter  and  her  hosband  in  hia 
lifetime  and  by  legacies  in  his  will.  The  referee,  however, 
found  that  the  services  were  rendered  at  the  request  of  the 
testator,  and  upon  his  express  promise  to  pay  their  value,  and 
refused  to  find,  as  requested  by  the  appellants,  that  they  were 
rendered  upon  the  agreement  or  understanding  claimed  by 
them,  and  4^rected  judgment  for  the  value  of  the  services,  mak- 
ing no  allowance  and  giving  no  credit  for  the  legacies  given  by 
the  will. 

It  is  insisted  by  the  appellants'  counsel  that  the  agreement 
that  compensation  for  the  services  of  the  plaintiff's  wife  should 
be  made  by  gifts  and  by  will  was  conclusively  established,  and 
that  the  refusal  of  the  referee  so  to  find  is  legal  error.     If  we 
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were  Bitting  as  a  court  of  first  instaace  to  find  the  facte,  we 
should  have  little  donbt,  in  view  of  all  the  circnmstanceB,  that 
the  promise  to  pay  for  the  services  of  the  plaintiffs  wife  was 
onderetood  by  all  the  parties  as  a  promise  to  pa;  therefor  by  a 
provision  in  the  testator's  wilL  This  conclusion,  in  cm-  jndg- ' 
ment,  would  be  most  consistent  with  their  acts  and  conduct, 
and  would  not  necessarily  he  iu  conflict  with  the  terms  of  the 
promise  proved,  interpreted  in  the  light  of  the  attending  cir- 
cumstances. But  this  court,  in  reviewing  the  determination  of 
a  trial  court  upon  the  facts,  is  confined  to  the  inquiry  whether 
there  is  any  evidence  to  sustain  it.  We  do  not  pass  upon  the 
weight  or  preponderance  of  evidence ;  nor,  in  a  case  where  op- 
posing inferences  may  be  drawn,  can  it  review  a  finding,  because, 
in  our  judgment,  the  inference  deduced  by  the  trial  court  is 
improb^Ie,  or  more  unlikely  to  be  tme  than  the  opposite  one. 
In  view  of  this  well-settled  doctrine  as  to  the  function  and  power 
of  this  court,  in  reviewing  the  facts,  we  are  of  opinion  that  the 
finding  of  the  referee  upon  the  point  in  question  is  conclusive. 
The  nature  of  die  promise  to  pay  for  the  services,  whether  it 
was  general  and  unqualified,  or  was  a  promise  to  pay  therefor 
by  a  testamentaiy  provision,  was  not  conclnsively  established  by 
,  the  evidence,  and  we  cannot  say,  as  we  must  be  able  to  say  be- 
fore we  can  reverse  the  finding  of  the  referee,  that  it  is  wholly 
nnsupported  by  evidence. 

The.only  material  qnestion  of  law  presented  by  the  record 
arises  upon  the  exception  to  the  exclusion  by  the  referee  of  the 
ofier  of  the  appellants  to  show,  by  the  scrivener  who  drew  the 
will,  that,  at  the  time  it  was  drawn,  the  testator  stated  that  he 
had  promised  Mrs.  Reynolds  to  pay  her  for  her  services  by  will, 
and  directed  the  insertion  of  the  legacies  to  Mrs.  Reynolds  and 
her  daughter,  giving  as  a  reason  for  the  instruction  that  it  was 
to  comply  with  such  promise.  The  ofier,  in  substance,  was  to 
show  by  the  declarations  of  the  testator,  made  when  the  will 
WHA  drawn,  that  the  legacies  were  intended  as  a  payment  for  the 
services  in  question. 

The  general  rule  is,  that  declarations  of  a  testator,  before, 
contemporaneously  with,  or  after  the  making  of  a  will,  are  in- 
admissible to  aSect  its  construction.     1  Kedf.  on  Wills,  538. 
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In  Mann  v.  Executors  of  Mwrm  (1  Johna.  Oh.  2S1),  ChftQcellor 
Kent  said  tliat  the  mle  was  well  settled  that  parol  evidence  can- 
not be  admitted  to  Bopply  or  contradict,  enlarge  or  raiy,  the 
woi^  of  a  will,  nor  to  explain  the  intention  of  the  testator,  ex- 
cept in  two  cases,  viz. :  when  there  is  a  latent  ambiguity  ariaing 
dehors  the  will  as  to  the  person  or  subject  meant  to  be  described, 
or  to  rebnt  a  resolting  trust.  A  legacy  implies  a  bounty  and 
not  a  payment,  and  to  permit  extrinsic  evidence  of  the  declara- 
tion of  the  testator  to  change  the  material  import  of  the  dona- 
tive words  would  be  to  contradict  by  oral  evidence  the  legal 
effect  of  the  written  inetmment,  and  would  violate  the  policy 
of  the  statote  of  wills ;  "  for  then,"  as  Lord  Chancellor  Talbot 
said,  in  FoiaUr  v.  Fowler  (3  P.  Wms.  353),  "  the  witnesses,  and 
not  the  testator,  would  make  the  will."  The  law  raises,  in  cer- 
tain cases,  presumptions  against  the  apparent  intention  of  the 
testator,  and  one  of  these  preenmptions  is,  that  a  legacy  from  a 
debtor  to  a  creditor  of  a  snm  as  great  or  greater  than  the  debt 
was  intended  as  a  satisfaction.  C'haney'a  Cote,  1  P.  Wms.  408. 
So,  also,  when  two  legacies  substantially  alike  are  given  by  the 
same  will,  a  presumption  arises  that  only  one  legacy  was  in- 
tended. Modey  v.  EaUon,  1  Bro.  C.  C.  390.  The  courts  In 
these  cases  have  permitted  parol  evidence  to  be  given  in  snp-. 
port  of  the  apparent  intention  of  the  testator,  and  to  rebut  the 
presumption  which  the  law  raises,  "  for  the  effect  of  such  testi- 
mony is  not  to  show  that  the  testator  did  not  mean  what  he  has 
said,  but,  on  the  contrary,  to  prove  what  he  has  expressed." 
Sir  John  Leach,  in  Hv/rgt  v.  Seach,  5  Madd.  351 ;  see,  also, 
Triimm^  v.  Bayne,  7  Tea.  508.  On  the  other  hand,  the  recent 
and  beet  considered  authorities  seem  to  establish  the  mle  that 
parol  evidence  of  the  intention  of  the  testator  is  not  admis^ble 
to  fortify  a  legal  presumption  raised  against  the  apparent  inten- 
tion of  the  testator,  except  in  answer  to  evidence  impeaching  it, 
or  to  create  a  presumption  contrary  to  the  apparent  intention, 
when  no  such  presumption  is  raised  by  law.  0«Jom«  v.  Dvhe 
of  Leeds,  5  Ves.  369 ;  Hunt  v.  Beach,  6  Madd.  861 ;  EiOl  v. 
HiU,  1  Dr.  &  War.  94 ;  1  Eedf .  on  Wills,  646,  and  cases  cited. 
In  this  case  no  presumption  arises  that  the  legacies  to  Mrs.  Bey- 
nolds  and  her  daughter  were  intended  as  a  satisfaction  of  the 


i  by  Google 


RETNOLDS  t.  ROBINSOir.  587 

debt  owing  by  the  test&tor  to  the  plaintiff  for  several  reaaoDB : 
first,  tbe  legacies  are  given  "  after  payment  of  debtA ; "  second, 
they  were  of  less  amonnt  tban  the  debt ;  third,  the  debt  was 
anliqnidated ;  fourth,  the  legacies  are  not  given  to  the  creditor 
bnt  to  a  third  person.  Btyaghton  v.  IH/int,  74  N.  Y.  476 ;  CVon- 
met'e  Com,  2  Salt.  508 ;  Oraham  v.  Graham,  1  Ves.  Sr.  263 ; 
Atkinson  v.  WM,  2  Tern.  478 ;  WHUams  v.  Orary,  5  Cow. 
368;  s. 0.4  Wend.  449;  Ball  r.EiU,!  Dr.  AVfi^.M;  Clarke 
V.  JSogardug,  12  Wend.  67. 

Each  of  the  cirenniBtanceB  mentioned,  according  to  the  aa- 
thorities  cited,  prevent  the  presnmption  that  the  legacies  were 
intended  aa  a  Batisfaction.  In  Eaion  v.  Benton  (2  Hill,  576), 
where  the  dedantionB  of  a  testator  had  been  admitted  for  the 
purpose  of  showing  that  he  intended  that  a  devise  made  in  his 
will  should  satisfy  a  debt  owing  by  him  to  his  devisee,  Bron- 
Bon,  J,,  expressed  great  donbt  as  to  the  competency  of  the  evi- 
dence, bnt  the  point  was  left  undecided.  The  case  of  PkiUipa 
V.  MeOombs  (53  N.  Y.  494)  is  a  direct  adjudication  upon  the 
general  qnestion,  bat  the  reasons  for  the  decision  are  not  stated 
in  the  opinion  of  the  court.  Our  conclusion  is  that,  both  upon 
principle  and  authority,  the  evideifce  offered  was  properly  re- 
jected. 

The  case  is  not  one  of  a  transactioninfsrvtwM  not  evidenced 
by  writing  which  might  be  either  a  gift  or  a  payment  depaid- 
ing  upon  intention,  in  which  ease  the  declaration  of  a  party 
accompanying  the  act  is  admissible  to  explain  and  character- 
ize it. 

These  views  lead  to  an  affirmance  of  the  judgment. 

All  concur,  except  Finch,  J.,  absent  at  argoment. 

Judgment  affirmed. 
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Page  v8.  Feazeb's  Exkcutoes. 

[U  BuHh,  SOS.] 

DbTIBB     CPOS    COHDinON     PBEOEDEHT. — ITMOBaTAINTY    OF    OOH- 
DinOK. 

"  If  my  sister  E.,  after  the  desth  of  her  husband,  G.,  becomes  reconciled  lo  my 
and  her  brother  T.,  andjiis  and  her  sisters,  within  one  year  »ftec  the  desth  of 
said  G.,  my  executocs  are  directed  to  pay  over  to  hef  one  equal  sixth  pert  of 
my  estate  ;  but  if  she  is  not  so  reconciled  within  that  period  then  that  siith 
part  •  •  •  is  to  pus  lo  my  other  sisters,  brother  T.,'  etc.  By  codicil  the 
same  devise,  and  upon  the  same  conditions,  is  made  to  the  children  of  E.  ia 
case  of  her  death  before  her  husband;  E.  oi  her  children  not  to  take  ftnytfai]i|r 
"  until  one  year  after  G.'s  death,"    Held: 

I.  The  devise  was  upon  a  conditio^  precedenL 

3.  The  devise  was  not  void  for  uncertainty,  and  became  vested  it  within  the 
designated  year  E.  or  bei  children  became  reconciled,  or  in  good  faith  offered 
to  become  reconciled,  with  her  brother  and  sislen  irrespective  of  the  latteiV 
accepting  such  reconciliation. 

3.  A  devise  limited  to  take  effect  at  the  expiration  of  one  year  after  the  death 
of  a  person  living  at  the  lime  of  the  tesUtoi's  death  takes  effect  within  the 
time  prescribed  by  statute. 

Lewis  <&  Porter  and  W.  P.  D.  Buaky  for  appellants. 

A.J.t&D.  JameSy  Galdwell  td  Sarwood,  Aleaiander  Baker 
<&  Mead  and  A.  Dwodi,  for  appelleea. 

JmM3E  CoFEB  ddivered  the  opinion  of  the  court  Tbia  was 
an  action  bronght  by  the  executors  of  William  E.  Frazer  to 
have  hie  will  construed. 

The  ninth  claaae  of  the  will  reads  as  follows : 
"  If  my  sister,  Ermine  C.  Page,  after  the  death  of  her  hus- 
band, George  M.  Page,  becomes  reconciled  to  my  and  her 
brother,  Tliomas  H.  Frazer,  and  his  and  her  sisters  within  one 
year  after  the  death  of  said  George  M.  Page,  my  executors  are 
directed  to  pay  over  to  her  one  equal  sixth  part  of  my  estate, 
but  if  she  is  not  so  reconciled  withiu  that  period,  then  that 
sixth  part  allowed  for  Ermine  is  to  pass  to  my  other  sisters,  my 
brother,  Thomas  H.  Frazer,  and  Laura  Wheat,  to  be  held  and 
go  in  all  respects  as  the  portions  respectively  given  them  in  this 
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instrament.  *  *  *  It  is  my  intention  to  dispose  of  my 
whole  estate  by  this  will,  whether  it  consists  of  real  estate^ 
slaves,  or  personal  estate,  debts,  or  choses  in  action,  and  all 
rights  of  property,  and  I  think  the  words  employed  are  enfiT- 
cient  to  pass  it  all  to  my  legatees." 

A  codicil  to  the  will  is  in  these  words  : 

"  A  conditional  derise  is  contained  in  my  said  will  in  favor 
of  my  sister,  Ermine  C.  Page.  It  is  now  my  will,  in  case  said 
Ermine  should  die  before  her  hnsband,  George  M.  Page,  that 
her  children  shall  have  the  privilege  of  receiving  the  portion 
intended  for  her  by  said  will,  provided  they  shall  become 
friendly  with  and  reconciled  to  my  brother  Thomas  H.  Frazer, 
and  my  sisters  who  may  be  then  living,  within  one  year  after 
the  death  of  said  George  M.  Page.  I  now  declare  it  to  be  my 
will  that  neither  my  sister  Ermine  or  her  children  shall  have 
any  part  of  my  estate  in  the  lifetime  of  said  Geotge  U.  Page, 
and  not  nntil  ooe  year  after  said  George's  death,  and  then  only 
in  case  of  the  reconciliation  and  amity  before  spoken  of,  and 
should  not  such  reconciliation  and  amity  take  place,  the  part  in- 
tended for  Ermine  or  her  children  to  go  to  my  other  devisees, 
as  is  directed  in  my  said  will,  and  to  be  held  nnder  its  pro- 
visions and  upon  its  terms,  and  in  no  event  is  said  part  to  pass 
from  my  estate  or  bepaid  ont  of  it  nntil  the  general  division, 
which  is  to  take  place  agreeable  to  the  provisions  of  my  said 
will." 

The  mother  of  the  testator  is  dead,  and  Mrs.  Page  and  her 
husband,  George  M.  Page,  are  both  living. 

The  Circuit  Court  adjudged  that  the  devise  to  Mrs.  Page 
and  that  to  her  children  in  case  of  her  death  before  her  hus- 
band were  void,  because  of  the  impossibility  of  ascertaining 
judicially  whether  the  condition  on  which  the  devises  are  de- 
pendent has  been  performed,  and  the  court  also  adjudged,  that 
the  one-sixth  part  attempted  to  be  thus  conditionally  devised  to 
Mrs.  Page  or  her  children  passed  under  the  will  to  the  other 
devisees. 

The  devise  is  upon  a  condition  precedent.  In  such  a  case 
the  devisee  claiming  the  devise  must  show  that  the  condition 
has  been  performed.    Until  performance  there  is  no  devise,  and 
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if  a  condition  be  snch  that  perf  onoaiice  caunot  be  eBtablifihed, 
because  from  the  nature  of  the  coaditioii  it  ie  impoaaible  to  as- 
certain judicially  that  it  has  been  perf  ormedi,  it  would  aeetn 
that  the  devise  must  fail. 

But  snch  ia  not  the  case  here.  The  condition  is  that  Mn. 
Page,  or,  in  case  of  her  death  before  hco-  husband,  her  children 
shall  become  reconciled  to  the  brother  and  aisters  of  the  twta- 
tof  within  one  year  after  the  death  of  her  hasband. 

No  doubt  the  testator  intended  a  real,  and  not  a  simulated 
reconciliation,  and  it  may  be,  if  it  were  claimed  that  there  had 
been  snch  reconciliation,  the  conrt  might  mistake  a  reconcilia- 
tion which  was  simulated  for  the  sole  purpose  of  getting  the 
devised  estate  for  that  real,  hearty  reconciliation  intended  by 
the  testator.  But  this  does  not  render  the  devise  void.  There 
might  be  mistake  in  ascertaining  the  performance  of  almost 
any  condition,  proof  of  which  dep^ds  on  human  testimony. 
If  the  usual  outward  manifestations  of  friendship  and  amity 
were  shown  to  exist,  the  chancellor  would  be  anthorized  to  de- 
cide judicially  that  a  reconciliation  had  taken  place.  The 
evidence  might  be  such  that  it  would  be  extremely  difScnlt  to 
decide  whether  there  had  been  a  reconciliation  or  not,  but  this 
difficulty  ia  often  experienced  in  deciding  any  kind  of  qne^on 
of  fact. 

If,  however,  there  was  a  preponderance  of  evidence  in 
favor  of  the  conclusion  that  a  reconciliation  had  taken  place, 
it  is  not  pwceived  why  the  chancellor  ahonld  not  bo  decide ; 
and  if,  on  the  other  hand,  the  evidence  was  so  in  equipoise 
that  it  would  be  impossible  to  say  on  which  side  it  preponder- 
ated, the  devisee  having  the  affirmative  of  the  issue  would  fail, 
just  as  in  any  other  case. 

And  it  may  also  be  true  tliat  the  brother  and  sbters  of 
Mrs,  F^e  are  unwilling  to  come  upon  terms  of  amity  and  re- 
conciliation with  her,  and  that  they  will  be  unwilling  to  come 
upon  such  terms  with  her  children  if  she  should  not  survive 
her  husband,  and  by  their  own  conduct  prevent  the  perform- 
ance of  the  condition  upon  which  the  devise  is  made  to  de- 
pend. 

But  the  devise  cannot  be  defeated  in  that  way.    The  testa- 
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tor  evidently  felt  that  Mrs.  Page  was  reeponsible  for  her 
cetraagemeut  from  her  f amilj,  and  that  it  was  her  datj  to  be- 
come reconciled  to  them.  His  object  was  to  restore  fraternal 
relations  between  hia  brother  and  siBterB,  and  if  Mrs.  Page,  or 
her  children,  in  case  of  her  death  during  the  lifetime  of  her 
husband,  shall  within  one  year  after  the  death  of  George  M. 
Page,  make  advances  in  good  faith  to  her  brother  and  sisters 
for  reconciliation,  it  will  then  become  their  duty,  under  the 
will,  to  receive  those  advances  in  the  same  good  faith,  and  to 
re-establish  -that  friendly  and  fraternal  relation  the  testator  bo 
much  desired.  And  if  they  shall  so  act  as  to  prevent  the 
accomplishment  of  his  will  in  that  respect,  the  offer  to  perform 
and  the  rejectioa  or  defeat  of  that  offer  by  the  brother  and 
ssters,  or  sach  of  them  as  may  then  be  living,  will  be  eqaiva- 
lent  to  performance,  and  the  devise  will  vest. 

Bnt  by  the  express  provisions  of  the  will,  Mrs.  Page  has 
one  year  after  her  husband's  death  to  effect  the  required  recon- 
ciliation ;  and  in  case  of  her  death  during  the  life  of  her  hus- 
band her  children  are  entitled  to  the  same  time. 

We  perceive  no  gronnd  for  holding  the  devise  void,  "  be- 
cause it  is  not  required  to  vest  within  the  time  required  by 
law." 

It  must  vest  within  one  year  after  the  ternunation  of  the 
life  of  Geoi^  M.  Page,  a  life  now  in  being,  whereas  the  limi- 
tation by  the  statute  is  "a  life  or  lives  in  being  at  the  creation 
of  the  estate,  and  twenty-one  years  and  ten  months  thereafter." 
Sec  27,  art.  1,  chap.  63,  Gen.  Stat. 

We  are  therefore  of  the  opinion  that  the  court  erred  in  ad- 
judging the  devise  void. 

The  judgment  is  reversed,  and  the  cause  remanded  with 
directions  to  appoint  a  trustee,  in  accordance  with  the  prayer 
of  the  petition,  to  hold  the  estate  embraced  by  the  devise  until 
the  time  when,  according  to  the  terms  of  the  will  and  codicU, 
the  condition,  upon  which  it  is  given,  should  be  performed,  and 
then  to  adjudge  it  to  whoever  shall,  according  to  the  princi- 
ples of  this  opinion,  be  entitled  to  it. 
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Joseph  N.  Milleb,  Adh^b,  &c., 


Lfct  T.  Irbt,  Adh'x,  &c. 

[as  AUbanlK,  47T.] 

Right  of  BETAINEB. — CbEDITOB  as  EZSCUTOB  OB  ADUDnSTBATOB 
OF  DEBTOB. — ^EffKCT  OF  BTATDTB  QDAWFTDJO  POWBETO  BELL 
FEBeOMALIT. 

The  grant  of  lelteis  testamentuy  or  of  idministntioD  to  a  debtor  of  the  testator 
or  iDteitate  operates  ai  an  ratu^nislmieiit  of  the  debt. 

Where  a  creditor  becomes  executor  or  jtdministislor  of  the  estate  of  his  debtor, 
he  may  retain  out  of  the  as*et«  coming  to  hii  hands  enough  to  pay  his  own 
debt;  and  such  parent  is  presumed  from  his  receipt  of  assets,  witbont  any 
act  done  by  him  to  eScci  it,  and  irrespective  of  any  laches  or  any  act  done  to 

This  right  of  retainer  applies  both  to  debts  due  the  penonal  representative  indi- 
vidually, and  to  debts  due  him  as  tnistee,  or  eieculor  or  administrator  of  an- 
other person. 

A  statute  prohibiting  a  personal  representative  from  disposing  of  visible,  tangible 
personal  property  without  an  order  of  the  Probate  Court  prevents  this  pie- 
sumption  from  arising  notil  the  expiration  of  a  reasonable  time  within  whid 
a  sale  could  be  made  under  such  on  order. 

If  an  executor  or  administrator  fail  to  exercise  his  statutory  power  to  sell  de- 
ceased's real  estate  to  pay  his  debts  for  such  a  ler^h  of  time  as  wonid  render 
him  chargeable  at  the  suit  of  other  creditors,  the  presumption  of  the  extinguish- 
ment of  hii  own  debt  arises. 

Appeal  from  the  Circnit  Court  of  Wilcox. 

This  action  was  begun  on  May  18,  1876,  by  Joseph  N. 
Miller,  as  adminiBtrator  de  bonis  non  of  Elizabeth  E.  Irby,  de- 
ceased, against  Lucy  T.  Irby,  as  administratrix  de  honis  non  of 
Christopher  P.  Irby,  deceased,  to  recover  npon  a  promifisoiy 
note  for  $6,000,  executed  by  defendant's  intestate  to  plaintifPs 
intestate,  payable  to  the  latter  or  her  order  one  day  after  date, 
with  interest  from  date.  It  was  dated  March  16tii  at  the  top, 
and  Janoary  Ist,  1 863,  at  the  bottom ;  and  had  the  f oUcfwing 
indorsement,  signed  by  E.  E.  Irby :  "  Received  on  the  within 
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note  from  J.  E.  and  W.  Irby,  administrators  of  est.  C.  P.  Irby, 
five  hundred  dollars.     Jan,  1,  186S." 

The  defendant  pleaded :  lat,  non  assumpsit ;  2d,  payment ; 
3d,  the  statnte  of  limitations  of  six  years ;  4th,  the  insolvency 
of  her  intestate's  estate,  which  plea  was  afterwards  withdrawn  ; 
and,  5th,  the  following  special  plea ;  "And  for  a  farther  plea, 
in  short  by  consent,  defendant  says,  ocit'o  non,  &g.,  because  she 
says  that  defendant's  intestate  died  on  the day  of  Novem- 
ber, 1867,  and  one  William  Irby  and  J.  E.  Irby  were  duly  ap- 
pointed and  qualified  as  his  administrators,  and  entered  apon 
the  duties  of  their  office ;  and  that  a  large  amount  of  assets 
came  into  their  hands  belonging  to  the  estate  of  G.  P.  Irby, 
more  than  sufficient  to  satisfy  plaintiff's  demand,  and  all  other 
demands  against  his  estate;  that  afterwards,  about  the  year 
1870,  the  said  J.  E.  Irby  died,  and  on  the  10th  day  of  Novem- 
ber, 1870,  Elizabeth  Irby,  the  plaintiff's  intestate,  also  died,  and 
the  said  W.  Irby  was  also  appointed  the  administrator  of  her 
estate ;  and  that  while  the  said  W.  Irby  was  such  administrator  of 
both  estates,  the  estate  of  said  C.  P.  Irby  was  solvent,  and  said 
W.  Irby  had  money  assets  in  his  hands  belonging  to  the  estate 
of  C.  P.  Irby,  adequate  to  the  satisfaction  of  the  demand  of 
plaintiffs  intestate,  and  which  be,  as  her  administrator,  might 
lawfully  have  appropriated  or  retained  in  extinguishment  or 
payment  of  said  demand ;  that  he  continued  to  be  the  adminis- 
trator of  both  estates  until  his  death,  which  occurred  in  Novem- 
ber, 1875 ;  the  estate  of  C.  P.  Irby,  from  the  time  of  W.  Irby's 
appointment  as  administrator  thereof  in  1867,  until  his  death 
in  1875,  being  administered  apon  as  a  solvent  estate,  the  same 
never  having  been  declared  insolvent.  Wherefore,  and  by  reason 
of  the  premises,  the  defendant  says  that  the  plaintiff's  claim  was 
and  is  extinguished  by  retainer  as  aforesaid,  and  the  right  of 
action  against  this  defendant  lost." 

The  plaintiff  took  issue  on  the  first  and  second  pleas,  replied 
specially  to  the  third,  and  demurred  to  the  fifth,  on  the  follow- 
ing grounds :  1.  "  Said  plea  does  not  allege  that  said  W.  Irby 
and  J.  E,  Irby,  after  tliey  were  appointed  administrators  on  the 
estate  of  C.  P.  Irby,  deceased,  applied  any  of  the  proceeds  aris- 
ing from  said  estate  to  the  payment  of  plaintiff's  demand."  2. 
Vol.  L— 88 
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"  Said  plea  does  not  allege  that  said  W.  Irb^,  at  any  time  wLile 
he  was  administrator  upon  the  estates  of  said  C.  P.  Irby  and 
Elizabeth  E.  Irhy,  appropriated  or  retained  any  of  the  money 
assets  of  the  estate  of  said  C.  P.  Irby  in  estingoishment  or  pay- 
ment of  phuDtifTs  demand,  or  any  part  thereof."  3.  "  Said  plea 
does  not  allege  that  said  W.  Irby,  as  the  administrator  of  said 
Elizabeth  E.  Irby,  retained  or  appropriated  any  money  assets 
of  the  estate  of  C.  P.  Irby  in  his  hands,  to  pay  and  satisfy 
plaintiff's  demand,  or  any  part  thereof."  4.  "  Said  plea  does 
not  aJIege  that  plaintiffs  demand  has  ever  been  paid  or  satis- 
fied." 5.  "  Said  plea  is,  in  law,  no  answer  to  the  complaint." 
6.  "  Said  plea  nowhere  alleges  that  the  estate  of  defendant's  ih- 
testate  was  insolvent." 

The  conrt  overmled  the  demnrrer,  and  the  plaintiff  joined 
issue  on  the  plea.  The  replication  to  the  third  plea  alleged  the 
grant  of  letters  of  administration  on  the  estates  of  C  P.  Irby 
and  Elizabeth  E.  Irhy  to  said  W,  Irby ;  and  that  while  he  was 
administrator,  from  November  16,  1870,  to  May  10, 1875,  he 
had  posseBsion  of  the  note  in  suit  and  the  statute  of  limitations 
was  suspended.  A  demnrrer  to  this  replication  was  sostained, 
and  plaintiff  joined  issue  on  the  third  plea. 

The  bill  of  exceptions  shows  that,  on  the  trial,  plaintiff  read 
in  evidence  the  note  and  proved  the  indorsement  of  a  partial 
payment  as  above  stated. 

"  It  was  shown  in  evidence,  also,  by  the  plaintiff,  that  said 
Elizabeth  E.  Irhy,  the  plaintiff's  intestate,  died  in  September, 
1870,  and  letters  of  administration  on  her  estate  were  issued  by 
the  Probate  Court  of  Wilcox  county,  on  the  16th  November, 

1870,  to  Josiah  E.  Irby  and  William  Irby ;  that  said  C.  P.  Irby 
died  in  November,  1867,  and  letters  of  administration  upon  his 
estate  were  issued  by  said  Probate  Conrt,  on  the  12th  Cecem- 
ber,  1867,  to  said  Josiah  E.  and  William  Irby ;  that  said  J.  E. 
Irby  died  in  November,  1870,  and  letters  testamentary  on  his 
estate  were  granted  by  said  Probate  Court,  on  the  9th  January, 

1871,  to  Charles  Irby,  as  executor ;  that  said  William  Irby  died 
in  May,  1875,  and  letters  testamentary  on  his  estate  were  issued 
on  the  7th  July,  1875,  to  hie  widow;  that  said  J.  E,  Irby  and 
W.  Irby  continued  to  he  joint  administrators  on  the  estate  of 
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eaid  Elizabeth  E.  Irhy  np  to  the  time  of  the  death  of  said  J.  E. 
Irby,  and  after  hia  death  said  William  Irby  continued  to  be  the 
Burviving  adminietrator  oa  said  estate  np  to  the  time  of  hia 
death ;  that  after  the  death  of  said  William  Irby,  the  plaintiff 
in  this  anit,  said  Joseph  N.  MiUer  became  the  administrator  de 
honia  nan  of  the  estate  of  said  Elizabeth  E.  Irby ;  that  said  J. 
E.  Irby  and  W.  Irby,  at  the  time  they  were  appointed  administra- 
tors on  the  estate  of  said  Elizabeth  E.  Irby,  were  adminiBtrators 
of  eaid  C.  F.  Irby,  and  continued  to  be  administrators  on  both 
of  said  estates  up  to  the  time  of  their  respective  deaths,  as  above 
stated.  The  defendant  offered  in  evidence  to  the  jury  the  ap- 
praisement of  the  estate  of  said  C.  P.  Irby,  returned  to  the  Pro- 
bate Coort  of  "Wilcox  county,  which  showed  the  appraised  value 
of  said  estate  to  be  $13,941,  besides  personal  property  set  apart 
to  the  widow  amounting  to  $944  50.  This  was  all  the  evi- 
dence offered  by  the  defendant.  This  being  all  the  evidence, 
and  there  being  no  dispute  about  the  facts  of  the  case,  the  court 
charged  the  jury  that,  if  they  believed  the  evidence,  they  must 
find  for  the  defendant.  The  plaintiff  excepted  to  this  charge, 
and  requested  the  court,  in  writing,  to  instruct  the  jury  that, 
in  order  to  make  the  facts  set  out  in  the  fifth  plea  a  defense  to 
the  complaint,  it  must  appear  that  said  William  Irby  had  in  his 
hands,  as  administrator  of  C.  P.  Irby's  estate,  moneys  belong- 
ing to  said  estate,  during  the  time  he  was  the  administrator  of 
both  said  estates  (namely,  C.  P.  Irby's  and  Elizabeth  E.  Irby's), 
snfBcient  to  pay  the  amount  due  on  the  note  sued  on,  at  some 
time  while  the  said  William  Irby  was  administrator  upon  both 
estates.  The  court  refused  this  charge,  and  the  plaintiff  ex- 
cepted." 

The  appraisement  of  C.  P.  Irby's  estate  was  set  out  in  the 
bill  of  exceptions,  and  shows  that  his  real  estate  was  valued  at 
$9,000,  and  his  personal  estate,  consisting  of  mules,  cattle,  farm 
implements,  and  a  lot  of  manufactured  tobacco  and  merchandise, 
was  estimated  at  $300. 

The  rulings  of  the  court  on  the  pleadings,  and  the  charge 
given,  and  the  refusal  to  charge,  are  assigned  as  error. 

S.  J.  Cumming,  for  appellant. 

Cochran  o6  Dawson,  contra. 
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Bbiokbll,  C.  J.  It  18,  in  this  court,  a  doctrine  which  ooght 
to  be  regarded  as  familiar  and  settled,  that  if  the  debtor  to  a 
testator,  or  to  an  intestate,  takes  probate  of  the  will,  and  qaali- 
fies  as  execntor,  or  obtains  a  grant  of  administration,  the  debt  is 
extingnished.  Incapable  of  suing  himself ;  divesting  the  con- 
tract of  parties,  an  essential  element  to  its  origin  and  eontinu- 
aoce ;  converting  the  debt,  for  all  practical  purposes,  from  a 
cho$6  (or  thing)  in  action,  into  a  chose  (or  thing)  in  possession  ; 
by  operation  of  law,  the  equivalent  of  a  judgment  and  execu- 
tion a^DSt  himself,  satisfaction  of  which  it  is  his  duty,  legal 
and  moral,  to  make;  voluntarily  taking  upon  himself  the  right 
and  duty  to  demand  and  receive,  and  the  existing  obligation  of 
paying  and  discharging  resting  upon  him ;  it  is  the  just,  nat- 
ural, logical,  legal  consequence  of  his  voluntary  act,  that  the 
debt  he  is  in  his  fiduciary  capacity  boupd  to  demand  and  re- 
ceive, and  which  he  is  under  legal  and  moral  obligation  to  pay 
and  discharge,  should  be  presumed  conclusively  paid  and  dis- 
charged. Sampton  v.  Shehan,  7  Ala,  298 ;  PurdoTn.  v,  Tipton, 
9  Ala.  914 ;  Whitlock  v.  Whitlock,  25  Ala.  543 ;  Bagland  V. 
CalJumn,  36  Ala.  606  ;  Whiiioorth  v.  Oliver,  39  Ala.  286 ;  Seo 
well  V.  Buckley,  64  Ala.  592.  The  duration  of  his  admiuistra- 
tion  is  not  important.  The  instant  the  dual  obligation,  duty 
and  capacity  are  created  hy  his  voluntary  act,  the  presumption 
the  law  raises  of  necessity  obtains.  In  Ragland  v.  Calhoun, 
supra,  it  was  said  by  this  court :  "  Where  a  debt  and  credit — a 
right  to  demand,  and  an  obligation  to  pay — co-exist,  even  for  a 
moment,  in  the  same  person,  the  debt  is  extinguished  hy  the 
presumption  of  payment." 

If  William  and  J.  E.  Irby,  at  the  time  of  their  appointment 
as  administrators  of  Elizabeth  E.  Irby,  had  been  indebted  to 
their  intestate,  under  the  operation  of  this  principle,  such  in- 
debtedness would  have  been  extinguished.  Without  regard  to 
their  solvency,  it  would  have  been  converted  into  assets — money 
in  their  possession,  which  they  would  have  been  under  the  duty 
of  accounting  for,  and  applying  in  the  due  course  of  adminis- 
tration. Shnmons  v.  Outheridge,  13  Vesey,  264 ;  Windrop  v. 
Bass,  12  Mass.  199 ;  Bigdim  v.  Bigelow,  i  Ohio,  138  ;  I-'ren- 
tice  V.  Dehon,   10  Allen,  353.     In  Simmons  v.    Gutheridge, 
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supra,  it  was  said  by  the  Lord  Chancellor :  "  A  debt  due  by  the 
executor  to  the  estate  of  the  testator,  ia  aasets,  for  the  same  plain 
reaaon  upon  which  an  ex6cBtor  who  is  a  creditor  may  retain : 
that  he  cannot  sue  himBelf." 

An  ezecntor  does  not,  in  this  State,  hsre  the  right  of  inter- 
meddling, taking  control  of,  and  dispoeing  of  the  assets,  before 
probate  of  the  will.  It  is  only  in  a  qnalified  sense  that  it  may 
be  said  his  anthority  is  derived  from  the  wilL  The  probate  of 
the  will  and  the  grant  of  letters  testamentary  are  indispensable 
to  his  rightful  custody  and  control  of  the  assets,  and  to  his  exer- 
cise of  the  powers  the  will  may  confer,  or  of  his  authority  under 
the  law.  A  grant  of  administration  is,  of  course,  the  source  of 
the  duty  and  authority  of  an  administrator.  Letters  testamen- 
tary or  letters  of  administration  clothe  the  executor,  or  the  ad- 
ministrator, with  the  fnll  legal  title  to  all  personal  assets,  and 
the  right  to  pursue  all  legal  remedies,  which  the  testator  or  in- 
testate, if  living,  could  pursue  for  the  reduction  into  possession 
of  things  lying  in  action. 

Retainer  is  a  remedy  by  mere  operation  of  law,  and  is  thus 
explained  and  defined  by  Blackstone ;  "If  a  person,  indebted  to 
another,  makes  his  creditor,  or  debtor,  his  executor ;  or,  if  such 
a  creditor  obtains  letters  of  administration  to  his  debtor ;  in  these 
cases  the  law  gives  him  a  remedy  for  his  debt,  by  allowing  him 
to  retain  so  much  as  wiU  pay  himself,  before  any  other  creditora 
whose  debts  are  of  equal  degree.  This  is  a  remedy  by  the  mere 
act  of  the  law,  and  grounded  upon  this  reason ;  that  the  exec- 
utor cannot,  without  an  apparent  absurdity,  commence  a  suit 
against  himself,  as  a  representative  of  the  deceased,  to  recover 
that  which  ie  due  to  him  in  his  own  private  capacity  ;  but,  hav- 
ing the  whole  personal  estate  in  his  hands,  so  mnch  as  is  suffi- 
cient to  answer  bis  own  demand  is,  by  operation  of  law, 
applied  to  that  particular  purpose."  3  Black.  18.  To  consti- 
tute a  retainer,  and,  of  consequence,  a  satisfaction  and  extin- 
guishment of  the  debt,  there  was  no  act  to  be  done  by  the  exec- 
utor or  administrator — no  discretion  or  volition  to  be  exercised 
by  him ;  no  election  whether  he  would  retain  or  not.  The  mo- 
ment assets  came  into  his  possession,  which,  in  the  due  course 
of  administration,  were  and  could  be  legally  applied  to  the  pay- 
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ment  of  the  debt,  the  law,  of  ita  own  force,  made  the  applica- 
tion.    Smith  V.  Watkins,  8  HnrapL,  341. 

At  the  common  law,  the  executor  or  administrator  waB  re- 
garded as  the  absolute  owner  of  the  personal  assets,  and  an 
Qnlimited  power  of  distribntion  was  an  incident  of  the  owner- 
ship. In  TFoo(?w)att?v,Z(»'(i/^(«'ay(Plowden,185a),thereason 
of  the  doctrine,  that  poBseseion  of  assets  operates  an  extinguish- 
ment of  the  debt,  is  said  to  be  "  because,  in  jndgment  of  law, 
he  is  satisfied  before ;  for,  if  the  executor  has  as  much  goods  in 
his  hands  as  his  own  debt  amounts  to,  the  property  of  those 
goods  is  altered,  and  vested  in  himself — that  is,  he  has  them  as 
his  own  proper  goods,  in  satisfaction  of  bis  debt,  and  not  as 
executor ;  bo  that  there  is  a  transmutation  of  property  by  opera- 
tion of  la*." 

In  Wanhford  v.  WanJefoJ-d,  1  Salk.  305,  Holt,  C.  J.,  said  : 
"  If  the  executor  of  the  obligee  is  made  execntor  to  one  of  the 
obligors,  and  has  assets  of  the  obligor,  the  debt  is  extinct,  and 
the  executor  cannot  sue  the  other  obligor ;  for  the  having  assets 
amounts  to  payment."  So^  in  Fryer  v.  Gildridge,  (Hobart, 
10  a),  it  was  held  that  if  the  same  person  be  executor  of  the 
obUgor  and  obligee,  and  there  be  sufficient  assete  of  the  ob- 
ligor, the  debt  is  presently  satisfied  by  way  of  retainer.  The 
surer  reason  for  the  doctrine,  and  tliat  which  prevented  a  re- 
vival of  the  cause  of  action,  it  was  said,  was  that,  "  when  the 
obligor  made  the  executrix  of  the  obligee  his  executrix,  and 
left  assets,  the  debt  was  presently  satisfied  by  way  of  retainer, 
and,  consequently,  no  new  action  can  be  had  for  the  debt." 

When  there  are  assets  in  the  possession  of  the  personal  rep- 
resentative which  are  legally  applicable  to  the  payment  of  the 
debt,  the  doctrine  of  the  common  law  seems  well  settled — the 
debt  due  him  is  paid.  No  laches  in  making  the  application, 
no  indiscretion  in  parting  with  the  assets,  can  avoid  the  result. 
The  law  works  out  the  result,  and  it  is  not  in  the  discretion  of 
the  pereonal  representative  to  keep  alive  and  continue  the  debt, 
or  by  any  subsequent  act  to  revive  it.  Smith  v.  Wathifia,  »upra; 
Chnffin  V.  JToune,  4  Dev.  (Law),  103 ;  Eeichelierger  v.  Morris, 
9  Watts,  42  ;  Thomas  v.  Thompson,  2  Johns.  471.  It  is,  how- 
ever, the  possession  of  assets  which  may  be  rightfully  retained 
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that  works  the  extinguiBhrnect  of  the  debt.  Hall  v.  Pratt,  5 
Ohio,  82.  For,  as  waa  said  in  Wankford  v.  Wanhford,  supra, 
if  the  personal  representative  has  no  assets,  "  then  he  is  not  the 
person  that  onght  to  pay,  though  he  is  the  person  that  is  to  re- 
ceiTe," 

The  right  of  retainer,  and  its  consequences,  are  not  limited 
to  debts  dne  the  personal  representative  individnallj.  It  ex- 
tends to  debts  dne  him  as  tmstee.  2  Williams  Ex'rs,  938.  And  ' 
when  the  same  person  is  the  personal  representative  of  both 
creditor  and  debtor,  he  may  retain  ont  of  the  assets  of  which  he 
is  possessed  as  the  representative  of  the  debtor,  to  satisfy  the 
debt  dne  him  as  representative  of  the  creditor,  2  Williams 
Ex'rs,  943 ;  1  Lomax  on  Ex'rs,  650 ;  Toller  on  Ex'ra,  295 ; 
Thompson  v.  Cooper,  1  Call,  86 ;  Thomas  v.  Thompson,  2 
Johns.  471 ;  Bbaaak  v.  Rogers,  6  Paige,  415  ;  Morrow  v.  Pey- 
ton, 8  Leigh,  54. 

TJnlesa.the  insolvency  of  the  estate  of  the  testator  or  intes- 
tate, who  may  be  indebted,  intervenes,  we  cannot  see  that,  by 
oar  legislation,  this  doctrine  of  the  common  law  is  repealed.  It 
is  subject  to  modification,  because  of  the  changes  of  the  common 
law  as  to  the  title,  rights  and  dntiea  of  executors  or  administra- 
tors, which  onr  statutes  have  wrought.  While  the  personal 
representative  has  the  same  title  to  the  personal  assets  that  he 
had  at  common  law,  he  has  not  the  unqualified  power  of  dis- 
position of  such  as  are  not  choses  in  action.  Tisible,  tangible, 
personal  property,  the  subject  of  sale,  he  cannot  dispose  of 
otherwise  than  by  sale  made  under  an  order  of  the  Court  of 
Probate  or  the  decree  of  some  other  court  of  competent  juris- 
diction ;  and,  with  one  or  two  exceptions,  the  sale  must  be  at 
public  ontcry.  Any  private  sale  or  other  disposition  of  such 
property  is  void — a  devastavit.  1  Brick.  Dig.  932,  §§  266, 
274-77 ;  Waring  v.  Lems,  53  Ala.  630.  The  mere  possession 
of  personal  property  of  that  kind  which  he  cannot  apply  to  the 
payment  of  the  debt  due  him,  or  of  any  other  debt  of  the  de- 
cedent, will  not,  of  itself,  extinguish  or  work  a  presumption  of 
payment  of  his  debt.  The  reason  of  the  rule  ceases,  and  the 
right  upon  which  it  is  founded  does  not  exist.  Being  under 
the  duty  and  obligation  of  paying,  and  also  under  the  duty  of 
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receiving  and  demaodiDg,  it  is  only  when  he  has  assets  which 
he  can  and  ought  to  appropriate,  that  the  law  considers  them 
applied  and  the  debt  extinguished.  Having  no  right  to  take 
and  appropriate  Bueh  assets,  his  only  duty  being  to  convert  them 
into  money  for  the  payment  of  debts,  the  debt  will  not  be  pre- 
Bumed  paid  until,  from  the  lapse  of  time,  the  failure  to  convert 
them  into  money  and  make  the  application,  can  jnstly  be  attrib- 
uted to  his  negligence  and  misconduct.  Of  snch  negligence  and 
miscondnct  he  can  claim  no  advantage — no  absolution  from  the 
presumption  which  would  attach  if  he  had  been  diligent.  IRm- 
haU  V.  Moody,  27  Ala.  130. 

The  whole  property  of  a  decedent  (saving  exemptions),  real 
and  personal,  is  charged  with  the  payment  of  his  debts,  and 
must  be  sold  for  that  purpose.  Code  of  1876,  §  2429.  "Wlien 
the  personal  assets  are  insufficient  for  the  payment  of  debts,  the 
lands  must  be  sold,  and  the  proceed^  of  sale  applied  to  their 
payment.  It  is  only  through  an  order  of  the  Court  of  Probate, 
made  upon  the  application  of  the  personal  representative,  that 
a  sale  of  the  lands  can  be  made.  The  personal  representative 
has  the  power,  and  it  is  his  duty,  to  rent  the  lands.  These  stat- 
utory provisions  have  not  been  construed  as  altering  or  prevent- 
ing the  descent  of  lands,  or  as  intercepting  the  estate  of  the 
devisees.  As  at  common  law,  the  heir  takes  by  descent,  or  the 
devisee  by  the  devise,  immediately  on  the  death  of  the  ancestor 
or  devisor.  There  is  no  chasm  in  which  the  title  is  in  abeyance. 
The  personal  representative  has  a  statutory  power,  from  which 
results  a  corresponding  duty,  that  he  may  exercise ;  but  he  has 
no  estate  in  the  lands ;  and  until  the  power  is  exercised,  the 
heir  or  devisee  is  in  as  he  was  at  common  law.  The  lands  are 
assets  only  through  an  exercise  of  the  power.  Anderson  v.  Mo- 
Gowan,  42  Ala.  280.  Yet  a  want  of  diligence  in  exercising  the 
power  will  involve  the  personal  representative  in  responsibility. 
There  is  no  discretion,  no  volition,  committed  to  him.  Subject- 
ing the  lands  to  the  payment  of  debts  is  a  duty  he  is  bound  to 
perform ;  not  distinguishable  from  the  duty  of  reducing  the  per- 
sonal property  which  is  the  subject  of  sale  to  money,  or  the 
chosee  of  action  to  choses  in  possession.  The  power  of  renting, 
the  power  of  sale,  involves  the  duty ;  and  for  a  loss  resulting 
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from  neglect  of  thia  duty  he  most  be  chargeable  with  the  con- 
seqnencee,  as  he  is  with  the  injurious  conseqnencee  resulting 
from  the  neglect  of  any  other  duty.  Pearson,  v,  Darrington,  32 
Ala.  227 ;  Jamet  v.  Favlk,  54  Ala.  184. 

A  debt  due  to  him  individually,  or  a  debt  due  to  him  ae 
trustee,  or  a  debt  due  to  him  ae  the  personal  representative  of 
another,  would  not  be  estinguiahed  merely  because  there  were 
lands  subject  to  its  payment,  which  he  .could,  by  pursuing  and 
exercising  the  statutory  power,  have  reduced  to  money  he  most 
have  appropriated  to  its  payment.  Bat  if  there  is  negligence 
in  the  exercise  of  the  power,  rendering  him  liable  to  creditors, 
which  would  make,  him  answerable  for  the  debt,  if- a  stranger 
had  the  authority  and  was  under  the  duty  of  demanding  and 
.receiving,  can  the  presumption  of  payment  and  extinguishment 
be  repelled?  If  it  can,  by  his  negligence  the  debt  is  kept  alive 
and  continued,  which  he  has  not  the  power  and  capacity  of  do- 
ing by  positive  action ;  and  is  effected,  if  effected  at  all,  only  by 
his  mere  inaction  and  dereliction  of  duty.  When  the  debt  is 
due  to  him  as  trustee,  or  in  the  capacity  of  personal  representa- 
tive of  the  creditor  of  his  testator  or  intestate,  he  would  be 
chat^eable  with  it,  in  favor  of  creditors,  legatees  or  next  of  kin, 
having  the  beneficial  interest,  and  to  whom  he  stands  in  the  re- 
lation of  trustee.  The  mere  negUgence  of  the  personal  repre- 
sentative, his  folly  or  indiscretion,  cannot,  nor  can  his  imme- 
diate direct  action,  prevent  the  extinguishment  of  the  debt, 
when  there  are  assets  which,  by  the  fair  and  just  performance 
of  his  duty,  he  could  legally  appropriate  to  the  payment  of  the 
debt.  If  he  paid  the  debt  from  his  own  means,  there  can  be  no 
doabt  he  would,  from  the  proceeds  of  the  sale  of  the  land,  be 
allowed  to  retain  for  Us  indemnity.  Zivingeton  v.  Newkirk,  3 
Johns.  Ch.  312.  And  if  he  is  charged  with  the  debt,  because 
of  his  negligence  on  the  settlement  of  his  administration  of  the 
estate  of  the  cred  itor,  he  must  be  credited  with  it  on  a  settlement 
of  bis  administration  of  the  debtor ;  and  if  he  is  not  otherwise 
in  default  for  the  balance  due  him  on  the  latter  settlement,  the 
'lands  can  he  made  liable. 

The  intestate  of  the  appellant,  the  creditor  of  the  intestate 
of  the  appellee,  died  in  September,  1870,  and  administration  of 
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her  estate  was,  on  the  16th  November,  1870,  committed  to  J.  E. 
and  William  Irby,  who  were  then,  and  had  been  since  the  12th 
December,  1867,  adminlstratorB  of  the  estate  of  the  inteBtate  of 
the  appellee.  Property,  real  and  personal,  of  the  estate  of  the 
debtor  had  come  to  their  possession,  which  the  law  subjected  to 
liability  for  the  payment  of  the  debts,  and  required  shoald  by 
sale  be  converted  into  money  for  that  purpose.  The  value  of 
this  property,  as  appraised  (and  the  appraisement  is  not  coutjt>- 
Terted),  exceeded  the  amount  of  the  debt  due  the  intestate  of 
the  appellant.  What  disposition  has  been  made  of  this  prop- 
erty, real  or  personal,  is  a  fact  in  reference  to  which  the  record 
is  silent.  By  sale,  it  may  have  been  converted  into  money, 
which  the  law,  by  its  own  operation,  would  have  appropriated, 
without  the  act  or  volition  of  the  personal  representative,  for^ 
ever  extiognishing  the  demand  and  debt  due  the  intestate  of  the 
appellee.  True,  J.  E.  Irby  died  soon  after  he  became  adminis- 
ixator  of  the  estate  of  the  appellant.  But,  for  near  three  years, 
he  had  been,  with  William,  joint  administrator  of  the  estate  of 
the  debtor,  having  ample  time  and  opportunity  to  reduce  the 
assets,  real  and  personal,  to  money,  as  it  was  his  daty  to  do,  and 
apply  the  money  to  the  payment  of  debts.  His  death  caused  no 
interruption  or  vacancy  in  the  administration  of  either  estate. 
The  survivor,  WUliam,  was  required  to  complete  each  adminis- 
tration. Code  of  1876,  §  2413.  And  administration  continued 
with  him  until  his  death,  in  May,  1876. 

There  was,  then,  a  period  of  near  five  years  daring  which 
the  administration  of  both  estates,  that  of  the  creditor  and  Uiat 
of  the  debtor,  was  united  in  the  same  person.  In  the  one  ca- 
pacity, it  was  his  duty  to  demand  and  receive ;  and,  In  the  other, 
it  was  his  duty,  so  far  as  he  had  assets  legally  chargeable,  to  pay 
and  satisfy.  There  was  no  deficiency  of  assets,  and  he  was 
chargeable  with  the  debt  as  money,  in  his  capacity  of  adminis- 
trator of  the  estate  of  the  creditor,  and  entitled  to  a  credit  for 
it  when  so  charged,  in  his  capacity  of  administrator  of  the 
debtor.  Unless  negligence,  delinquency  in  the  discharge  of 
trusts,  or  violation  of  duty,  is  presumed,  the  presumption  of  pay-' 
ment  and  extinguishment  must  be  indulged.  For  all  purposes, 
the  debt  is  extinguished,  and  as  to  aU  persons.     Changes  in  the 
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ftdminietration  cannot  revive  it.  As  we  have  seen,  in  obedience 
to  the  settled  doctrine  of  this  court,  if  the  debt  had  been  dne 
from  the  adminiBtratorB  individually,  it  would  have  been  extin- 
guished eo  metanti  their  appointment  and  qualification.  The 
only  distinction  which  can  be  made,  when  the  debt  is  due  from 
them  in  a  representative  capacity,  depends  upon  the  sufficiency 
of  assets  which  they  may  receive,  and  which  they  can  rightfully 
appropriate  to  its  payment.  Assets  which  can  be  applied  only 
after  they  have  been  converted  into  money,  are  not  immediately 
appropriated  to  the  extinguishment  of  the  debt.  But,  when 
the  period  during  which  debta  should  have  been  paid  by  the 
appropriation  of  the  assets,  in  the  mode  prescribed  by  law,  has 
passed — when  only  gross  negligence  can  have  prevented  the  ap- 
propriation— when  the  representative  stands  chargeable  with 
the  debt  as  money,  it  must  bo  regarded  as  extinguished.  It  re- 
sults, therefore,  that  the  demand  on  which  the  suit  is  founded 
must  be  considered  as  extinguished.  £imbaU  v.  Moody,  27 
Ala.  130. 

This  conclusion  compels  an  affirmance  of  the  judgment, 
without  the  decimoa  of  the  other  question  which  has  been  dis- 
cussed. 


See  Charles  t.  Jacobs,  anl«,  p.  TT,  and  note. 
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Frederick  Ater 


Frederick  F.  Ater  et  al.,  Adm'rs,  &c. 

[128  MauachQBetU,  STE.] 

Date  fkoh  wbioh  intbbkst  and  mcouE  ddb  to  leoatbe. 

A  testator,  by  h[s  will,  gave  to  his  brother  a  fund  which  he  was  to  set  apart  and 
invest,  with  power  to  use  and  expend  the  principal,  the  income  to  go  to  bim 
dnriDg  his  life,  and,  at  his  death,  the  pHncipal  to  go  to  his  children,  or,  in  de- 
fault of  children,  to  the  testator's  heiis  at  law.  Htld,  that  tbe  legatee  was  en- 
titled to  ibe  income  of  the  fund  from  the  death  of  the  testator,  and  to  interest 
(hereon  from  the  expiration  of  a  year  after  tbe  testator's  death. 

Contract  against  the  administrators  with  the  will  annexed 
of  James  C.  Ayer  to  recover  a  legacy.  Writ  dated  September 
23, 1879.  The  case  was  submitted  to  this  courton  agreed  facte, 
by  which  it  appeared  that  tbe  testator  died  on  July  3, 1878,  and 
his  will  was  duly  admitted  to  probate  ;  and  that,  after  the  entiy 
of  this  action,  the  defeudante  paid  the  plaintiff  the  principal 
sum  and  interest  thereon  from  the  expiration  of  one  year  from 
the  death  of  the  testator.  The  clause  of  the  will  relating  to  the 
legacy  in  question  appears  in  the  opinion. 

If  the  plaintifi  was  entitled  to  recover  the  income  or  inter- 
est on  the  legacy  for  the  year  succeeding  the  death  of  the  testa- 
tor, judgment  was  to  be  entered  for  the  plaintiff  for  $6,000,  and 
such  interest  thereon  as  he  was  entitled  to  receive ;  otherwise, 
for  the  defsndants. 

A.  P.  Bonney,  for  the  plaintiff. 

J.  G.  Albott  (B.  Bean  with  him),  for  the  defendants. 

Morton,  J.  The  question  presented  in  this  case  is  whether 
the  plaintiff  is  entitled  to  the  income  or  interest,  from  tbe  death 
of  the  testator,  of  the  fund  given  to  him  by  the  ninth  clause  of 
the  will  of  his  brother.  This  clause  is  as  follows :  "  I  give  and 
devise  onto  my  brother,  Frederick  Ayer,  tbe  sum  of  one  hun- 
dred thousand  dollars,  but  in  and  upon  the  trust  that  he  shall 
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inrest  the  same  Id  hia  came  u  trustee  under  the  article  ninth 
of  this  will,  and  during  liia  life  keep  the  aame,  or  eo  much 
thereof  as  shall  remain  nnexpended  as  hereinafter  authorized, 
80  invested  in  ench  property  or  secnritiea  as  he  shall  deem  ex- 
pedient, and  all  the  income  accruing  therefrom  during  his  life 
have,  receive,  and  appropriate  to  his  own  use,  with  power  and 
authority  to  use,  expend  and  apply  from  time  to  time  so  much 
of  the  said  principal  sum  or  of  the  property  wherein  the  same 
shall  be  invested,  to  or  for  his  own  use  as  he  shall  find  occasion 
for  and  elect  to  so  use  and  expend.  And  upon  his  decease  the 
said  sum,  or  the  estate  or  property  wherein  the  same  shall  be 
invested,  or  so  much  thereof  as  then  remains  unexpended  as 
above  authorized,  shall  beequally  divided  among  and  paid  to 
the  children  of  said  Frederick,  if  any,  surviving  him,  to  whom 
the  same  is  hereby  given  and  devised  for  their  use  and  behoof 
forever.  But  if  it  shall  happen  that  no  child  of  said  Frederick 
shall  survive  him,  then  said  principal  sum  or  property,  or  resi- 
due thereof  tben  remaining,  shall  upon  hia  decease  be  distrib- 
uted to  aiid  among  my  heirs  at  law  in  the  same  manner  and 
proportions  that  the  same  would  be  if  I  had  deceased  at  the 
time  of  the  decease  of  my  said  brother  Frederick,  possessed  of 
the  same  and  inteetate." 

If  we  strike  out  the  provision  giving  Frederick  the  power 
of  disposing  of  the  principal  of  the  bequest,  the  construction 
of  the  will  would  be  too  clear  to  admit  of  doubt.  It  gives  to 
Frederick,  without  any  words  of  inheritance  or  perpetuity,  a 
fund,  which  he  is  to  set  apart  and  invest,  the  income  of  which 
is  to  go  to  him  during  his  life,  and  at  his  death  the  principal 
to  go  to  his  children,  or  in  default  of  children  to  the  testator's 
heirs  at  law.     This  clearly  gives  him  a  life  estate  only. 

The  insertion  of  the  provision  giving  Frederick  the  power 
to  use  and  expend  the  principal  does  not  seem  to  us  to  indicate 
an  intention  of  the  testator  to  give  him  an  absolute  property, 
and  such  is  not  its  necessary  legal  effect.  He  does  not  clothe 
the  legatee  with  all  the  attributes  of  ownership.  He  does  not 
^ve  him  the  power  to  dispose  of  the  whole  or  any  part  of  the 
property  by  will.  This  fact,  together  with  the  fact  that  he 
malces  careful  proviaions  for  the  disposition  of  the  property  at 
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the  death  of  Frederick,  shows  that  his  iatention  was  not  to  give 
him  the  absolute  property,  but  only  a  life  estate  with  a  power 
to  use  and  expend  the  principaL  If  the  l^atee  had  died  leav- 
ing children,  we  cannot  doaht  tbftt  such  children  would  take 
under  the  will  whatever  of  the  principal  fund  remained  undis- 
posed of  at  his  death.  Kuhn  v.  WebsUr,  12  Gray,  3 ;  Johnson 
V.  BtUtelU,  125  Mass.  458 ;  Smith  v.  ^low,  128  Uasa.  328 ; 
Herring  v.  Barrow,  L.  E.  13  Ch.  D.  144.  We  are  of  opinion 
that  the  plaintiff  took  under  the  will  a  life  estate. 

This  being  so,  he  was  entitled  to  the  income  of  the  fund 
from  the  time  of  the  death  of  the  testator.  The  general  rule 
of  law  is  well  established,  that  a  tenant  for  life  is  entitled  to 
the  income  of  a  fund  set  apart  for  his  benefit  from  the  time  of 
the  testator's  death.  Sargent  v.  Sargent,  103  Mass.  297 ;  Pol- 
loch  V.  Learned,  102  Mass.  49.  And  this  rule  is  in  harmony 
with  the  provisions  of  the  Gen.  Sts.  c.  d7,  §  23,  which  dedare 
that  when^by  a  will,  an  annuity,  or  the  rent,  use,  income  or  in- 
terest of  any  property,  or  the  income  of  any  fund,  is  given  to, 
or  in  trust  for  the  benefit  of,  a  person  for  life,  he  shall  be  enti- 
tled to  receive  the  same  from  and  after  the  decease  of  the  tes- 
tator. The  fact  that  the  testator  has  given  the  life  tenant  a 
power  of  disposition  over  the  principal  fond  does  not  take  this 
case  out  of  the  mle.  The  effect  of  doing  so  would  be  to  take 
the  first  year's  income  from  -the  life  tenant,  and  apply  it  to  in- 
crease the  general  residuum  of  the  estate.  The  testator's  inten- 
tion to  give  to  this  life  tenant  the  income  from  his  decease  is  as 
manifest  as  in  any  other  case  of  a  bequest  of  income  to  a  life 
tenant.  It  is  not  to  be  presumed  that,  because  he  added  a 
power  of  disposition,  he  intended  to  narrow  his  gift  of  the  in- 
come for  the  benefit  of  a  more  remote  object- of  his  bounty. 
Levering  v.  Minot,  9  Cush.  151. 

It  follows  that  the  plaintiff  is  entitled  to  recover  the  income 
received  on  the  legacy  to  him  for  the  year  succeeding  the  death 
of  the  testator,  which  the  parties  have  agreed  to  be  six  thousand 
dollars.  And  as  this  ought  to  have  been  paid  to  him  at  the 
expiration  of  the  year,  he  is  entitled  to  interest  thereon  from 
that  time.     Kent  v.  Dunham,  106  Mass.  586. 

Judgment  for  the  plaintiff  accordingly. 
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Jacob  Brown,  Adm'e,  etc.,  v6.  Ignatz  Foesche. 

[tS  Miebigui,  4»2.] 
LiABiurr  OF  aduinistbatob  fob  claims  '  allowed  bt  coukt 

AFTES  FIUNO  OF  COUMISBIONEKe'    REPOBT. 

When  commissioner  have  mode  their  report  upon  claimi  against  an  estate,  and 
the  adminigtiator  has  paid  ail  that  was  allowed,  aod  the  time  has  expired  for 
presenting  more,  except  upon  special  application  to  the  Probate  Court  on 
cause  shown,  it  is  the  duty  of  the  administrator  to  turn  over  the  property  to 
the  heirs  and  distributees,  and  he  may  do  so  without  waiting  for  an  order  of 
the  Probate  Court  requiring  him  to  do  so. 

Where  an  sdministnitor  had  turned  over  property  to  the  distributees  under  such 
circumstances,  but  neglected  to  tile  his  final  account,  and  wmetune  afterwards 
another  claim  was  presented  and  allowed  by  the  probate  judge,  at  which  time  . 
the  property  had  been  used  up  by  the  distributees,  ieU,  that  notwithstanding 
his  Gna]  account  was  not  settled,  the  administrator  was  not  responsible  for  the 
claim,  or  for  the  Dse  made  by  the  distributees  of  the  property. 

A  creditor  who  thus  delays  the  presentation  of  his  demand  until  he  can  bring  it 
in  OS  matter  of  favor  only,  must  take  all  risks  of  being  able  to  collect  it  in  the 
condition  in  which  he  finds  the  estate.  He  cannot  hold  the  administrator  re- 
sponsible, except  upon  the  ground  of  some  personiJ  wrong  or  default. 

Appeal  from  an  order  of  the  Probate  Court  directing  the 
administrator  of  the  estate  of  John  Miller  to  pay  certain 
claims.     The  administrator  brings  error. 

D.  Oramer  and  Beakes  db  Catcheon,  for  plaintiff  in  error. 

MiUard  iS:  Bean,  for  defendant  in  error, 

CooLET,  J.  The  record  in  this  case  presents  the  following 
state  of  facts : 

John  Miller,  a  resident  of  Washtenaw  connty,  died  intestate 
Kovember  7, 1872,  leaving  a  widow  and  children,  and  real  and 
personal  estate  to  be  administered.  April  8, 1873,  on  petition 
of  one  of  the  children,  and  after  due  publication  of  notice, 
Jacob  Brown,  the  plaintiff  in  error,  was  duly  appointed  admin- 
istrator on  the  estate  of  said  intestate,  and  gave  bond  and  took 
npon  himself  the  trost.  On  the  same  day  commissioners  were 
appointed,  by  the  judge  of  probate  for  the  county  of  Wash- 
tenaw, to  examine  and  adjust  the  claims  against  said  estate. 
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The  commiasionera  took  the  oath  required  by  law,  and  gave  the 
reqaieite  notice  for  the  presentation  of  claims,  and  on  July  31, 
1874,  filed  their  report  in  the  Probate  Court,  showing  the  allow- 
ance by  them  of  claims  to  the  amount  of  $350  and  no  more. 

The  estate  was  duly  inventoried  by  the  administrator,  and 
was  appraised  as  follows  :  real  estate,  $22,100  ;  personal  estate, 
$2,158.  The  real  estate  appears  to  have  been  subject  to  very 
large  incumbrances. 

After  the  time  for  the  presentation  of  claims  to  the  com- 
missioners had  expired,  the  administrator,  having  no  knowledge 
or  notice  of  further  demands,  allowed  the  widow  and  children 
of  the  intestate  to  take  possession  and  dispose  of  the  assets  be- 
longing to  the  estate,  and  before  the  proceedings  hereinafter 
mentioned  had  been  begun,  the  whole  of  said  assets  had  been 
exbansted  by  the  widow  and  children,  in  the  payment  of  the 
claims,  and  in  their  own  support.  The  administrator,  however, 
had  filed  no  acconnt,  and  taken  no  steps  to  be  discharged  from 
his  trust,  until  December  6,  18T6,  when  he  applied  to  the  Pro- 
bate Court  for  the  settlement  of  his  final  account,  and  January 
9th  following  was  assigned  by  the  court  for  the  hearing 
thereon. 

The  day  before  the  hearing  was  to  take  place,  namely,  Jan- 
uary 8,  1877,  Ignatz  Forache  presented  to  the  Probate  Court' 
his  petition,  setting  forth  that  he  had  a  claim  of  $750  i^ainst 
said  estate,  and  praying  that  the  commission  be  revived  for  the 
purpose  of  hearing  it,  or  that  instead  thereof  it  be  heard  and 
allowed  by  the  judge  of  probate.  The  prayer  of  this  petition 
was  denied  by  the  Probate  Court,  but  on  appeal  to  the  Circuit 
Court,  the  claim  of  Forache  was  heard  and  allowed  at  the  sum 
of  $902  15,  with  $65  10  costs. 

No  proceedings  were  had  for  the  settlement  of  the  adminis- 
trator's acconnt  on  January  9, 1877,  the  day  fixed  for  a  hearing 
thereon,  and  on  May  29,  1878,  the  Probate  Court  made  an 
order  reciting  that  it  appeared  from  the  inventory  that  the  per- 
sonal property  of  the  estate  amounted  to  $2,158,  and  that  the 
claitns  allowed  were  $1,317  25 ;  and  thereupon  the  administra- 
tor was  directed  to  pay  said  claims  within  twenty  days.  As 
all  the  claims  except  that  of  Forsche  had  been  previondy  paid, 
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thifl  order  would  apply  to  that  claim  only.  The  administra- 
tor appealed  from  the  order  to  the  Circnit  Court,  assigning 
various  reasons  for  the  appeal ;  the  one  chiefly  relied  upon 
heing  that  there  was  no  property  or  money  belonging  to  the 
estate  from  which  the  Forsche  claim  coqld  be  paid. 

In  the  Circuit  Court  the  adminiBtrator  was  held  to  have  the 
affirmative  of  the  issue,  and  the  trial  proceeded  after  the  usual 
conree  of  common  law  suits.  The  facts  above  recited  appeared 
in  proof,  and  the  court  gave  judgment  affirming  the  order 
of  the  Probate  Court,  The  administrator  thereupon  brought 
error. 

I.  Motion  was  made  to  dismiss  the  writ  of  error,  on  the 
ground  that  certiorari  was  the  proper  remedy.  Holbrook  v. 
Cook,  5  Mich.  325  ;  Conrad  v.  BuUon,  28  Mich.  365.  But  we 
think  the  ease  is  properly  here.  The  substance  of  the  issue  in 
the  Circuit  Court  was  ^lene  adminiatravii,  and  th^  trial  pro- 
ceeded as  it  might  have  done  on  that  issue  in  an  original  suit 
in  the  Circuit  Court. 

II.  The  case  upon  its  merits  requires  a  careful  examination 
of  the  statutory  provisions  respecting  tho  settlement  of  estates. 

By  section  4450  of  Compiled  Laws,  the  Probate  Court  is 
required,  at  the  time  of  granting  letters  of  administration,  to 
make  an  order  allowing  to  the  administrator  a  time  for  dis- 
posing of  the  estate,  and  paying  the  debts,  which  in  the  first 
instance  shall  not  exceed  one  year  and  six  months.  The  nest 
section  permits  extensions,  bnt  not  so  that  the  whole  time 
allowed  to  the  original  administrator  shall  exceed  four  years. 
It  does  not  appear  that  there  was  any  extension  in  this  case, 
and  the  one  year  and  six  months  expired  October  8,  1874. 

By  section  4424  of  Compiled  Iaws,  the  Probate  Court  is 
required,  when  appointing  commissioners  for  the  examination 
and  allowance  of  claims,  to  determine  the  time  within  which 
claims  shall  be  presented  to  them ;  and  this  in  the  first  instance 
shall  not  exceed  eighteen  months,  but  may  be  extended  (§  442S), 
but  not  so  that  the  whole  time  shall  exceed  two  years.  The 
time  in  this  case  was  limited  to  six  months.  If  extended  to 
the  extreme  limit  allowed  by  law  it  would  have  expired  April 
8,  1875., 
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By  section  4433  of  Compiled  Laws,  it  is  declared,  that  when 
a  claim  is  not  presented  to  the  commiaaioners  within  the  time 
allowed  for  their  action,  the  claimant  shall  he  forever  barred 
from  recovering  it,  or  from  setting  off  the  same  in  any  action 
whatever.  Another  section  nevertheless  provides  that  on  the 
application  of  a  creditor  who  has  failed  to  present  his  claim, 
"  if  made  at  any  time  before  the  estate  is  closed,"  the  judge  of 
probate  may  revive  the  commission  for  the  purpose  of  hearing 
the  claim.  Comp.  L.  §  4426.  Or,  instead  of  doing  this,  he 
may  himself  hear  and  adjnditiate  npon  the  claim,  as  was  done 
in  this  instance. 

From  the  foregoing  it  will  appear  that  long  before  Forsche 
presented  his  claim,  or  notified  the  administrator  that  he  had 
one,  the  time  had  not  only  expired  for  the  presentation  of 
claims  to  the  commissioners,  bnt  for  the  settlement  of  the 
estate  also.  As  early  as  October  8,  1874,  the  administrator 
should  have  paid  off  all  the  claims  allowed  against  the  estate, 
and  delivered  the  remaining  assets  to  the  widow  and  next  of 
kin,  and  obtained  his  discharge.  Had  he  done  so,  it  is  not  pre- 
tended that  any  claim  conld  afterwards  have  been  made  against 
him  by  reason  of  a  debt  owing  by  the  estate  bnt  not  nntil 
afterwards  presented  and  allowed.  If  the  creditor  could  have 
any  remedy  in  such  a  case,  he  most  find  it  in  following  the 
property  into  the  hands  of  the  distributees. 

Section  4407  of  Complied  Laws  provides  that  "  the  execntor 
or  administrator  shall  be  entitled  to  the  possession  of  the  per> 
sonal  estate  of  the  deceased  nntil  assignment  or  distribntion  of 
the  same  to  heirs,  legatees,  or  other  persons  entitled  thereto, 
by  order  of  the  Probate  Conrt,  or  until  the  estate  is  finally 
settled."  TIuB  section  does  not  render  it  imperative  that  the 
personal  representative  should  take  possession  of  the  personal 
estate  ;  it  only  empowers  him  to  do  so ;  and  it  is  not  expected 
that  he  win  disturb  the  possession  of  the  family  except  so  far 
as  the  proper  discharge  of  his  duties  may  require  it.  Howa/rd 
V.  Patrick,  38  Mich.  795. 

Under  section  4496  of  Compiled  Laws,  the  judge  of  pro- 
bate, after  the  debts  are  paid  or  provided  for,  may  assign  the 
residue  of  the  estate  to  the  persons  entitled,  without  awaiting 
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the  presentation  of  a  final  aceonDt  bj  the  admimstrator.  There 
is  no  room  for  doubt  that  such  an  asBignment  would  protect 
the  administrator  as  against  any  claim  eabseqnently  presented 
and  allowed.  He  maet  be  protected,  becaose  there  is  no  pro- 
Tision  of  law  requiring  or  empowering  him  to  pecorer  poBses- 
sion  of  property  once  delivered  by  him  to  a  distributee  nnder 
the  order  of  the  Probate  Coort, 

From  the  foregoing  statement  of  facte  and  law  the  follow- 
ing conclusions  are  drawn : 

1.  That  ae  early  as  October  8, 1874,  when  all  the  claims 
allowed  against  the  estate  had  been  paid,  the  widow  and  chil- 
dren of  Miller  were  entitled  to  have  the  residue  of  the  estate 
delivered  over  to  them,  as  their  own  property  under  the  law, 
and  it  was  the  dnty  of  the  administrator  to  recognize  this  right 
and  surrender  to  them  the  property  on  demand. 

2.  If  the  administrator  had  failed  to  observe  this  dnty,  the 
widow  and  children  might  have  applied  to  the  Probate  Court 
for  an  order  of  distribution,  and  on  a  showing  that  the  allowed 
claims  were  paid,  they  would  have  been  entided  as  of  right  to 
have  this  order  made.  If  the  administrator  had  met  their  ap- 
plication by  showing  to  the  court  that  he  had  personal  claims 
for  services  and  expenses,  assets  sufficient  to  meet  these  claims 
might  have  been  left  in  his  hands  until  the  settlement  of  his 
accounts ;  but  he  could  have  asked  and  the  court  would  have 
granted  nothing  more. 

8.  When  the  administrator,  instead  of  being  forced  into 
action  by  such  an  order,  voluntarily  delivered  the  property 
over  to  the  persons  entitled,  he  only  recognized  a  legal  duty 
and  performed  it  without  waiting  to  have  it  prescribed  for  him 
in  a  legal  proceeding.  He  yielded  to  that  which  was  matter  of 
strict  right — to  that  against  which  he  had  no  power  of  legal  re- 
sistance, and  in  respect  to  which  he  would  have  been  culpable, 
on  moral  grounds  as  well  as  legal,  had  he  attempted  to  resist 
An  order  of  the  court  making  the  assignment  and  distribution 
might  have  been  desirable  to  him,  because  it  would  have  been 
an  adjudication  upon  the  rights  of  the  respective  parties,  and 
would  have  protected  him  against  any  subsequent  claims  of  in- 
equality or  injustice  in  the  distribution ;  but  if  no  fault  is 
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fotmd  by  any  one  of  them,  the  importance  of  such  an  order  is 
not  very  obviouB, 

But  it  is  said  that  the  estate  was  not  settled  and  dosed,  and 
could  not  be  nntil  the  administrator  had  presented  his  final 
account  and  had  it  allowed.  He  could  not  have  his  account 
allowed  and  obtain  his  discharge  if  it  appeared  that  claims  re- 
mained unpaid  which  there  was  property  to  meet,  and  there- 
fore it  was  his  duty  to  keep  himself  in  condition  to  respond  to 
«ny  demand  that  might  be  established.  Eelief  from  this  duty 
is  to  be  obtained  only  by  a  discharge  in  due  form,  and  until  he 
has  taken  the  precaution  to  obtain  this,  he  will  make  voluntaiy 
-distribution  of  the  property  at  his  peril. 

This  is  a  plausible  view,  and  was  accepted  by  the  Cucnit 
Oourt.  And  it  is  true  that  in  the  strictest  sense  of  that  term 
the  estate  is  not  settled  until  the  administrator  obtains  his  dis- 
•charge.  But  when  the  claims  allowed  by  the  commissioners 
are  paid,  only  two  things  remain  to  be  done  to  complete  the 
■settlement :  one  of  these  being  the  delivery  of  the  property  to 
the  distributees,  and  the  other,  the  passing  of  the  administra- 
tor's account.  Under  the  statute  either  of  these  may  precede 
the  other ;  and  if  distribution  is  first  made,  the  settlement  of 
the  account  afterwards  is  only  for  the  purpose  of  determining 
that  the  administrator  has  accounted  fully  and  obeyed  the  law 
in  his  payments.  If  the  persons  who  would  be  entitled  to  any 
surplus  deny  this,  the  oourt  must  adjudicate  between  him  and 
them ;  but  if  they  concede  it,  he  will  have  occasion  for  an 
order  of  discharge  only  as  it  will  afford  him  the  highest  and 
most  conclusive  evidence  that  his  trust  has  been  fulfilled  accord- 
ing to  law.  But  how  his  failure  to  call  for  and  obtain  this  evi- 
dence can  create  claims  against  him  in  favor  of  parties  not 
entitled  when  distribution  was  made,  is  not  apparent. 

In  this  case  Forsche  had  been  so  far  either  negligent  or  un- 
fortunate that  he  had  failed  to  present  hia  claim  until  the  time 
had  arrived  when  the  statute  would  justify  the  administrator 
in  assuming  that  no  such  claim  existed,  and  until  acting  upon 
that  assumption  he  had  delivered  over  the  property  to  the  par- 
ties having'a  legal  right  to  demand  it.  On  what  ground  can 
he  now  come  in  and  take  advantage  of  the  administrator'a 
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neglect  to  call  for  and  obtain  a  formal  discharge,  and  compel 
the  administrator  to  pay  this  debt  from  his  own  means )  It 
sarely  was  never  the  purpose  of  the  law  that  the  administrator 
ehoTild  personally  be  charged  with  the  debts  of  the  intestate, 
anless  upon  some  ground  of  personal  fault ;  and  if  he  remains 
liable  under  such  circumstances  as  are  developed  in  this  case,  it 
must  be  essential  to  his  protection  that  be  retain  the  property 
in  his  hands  until  his  final  dischai^  is  obtained,  at  whatever 
Inconvenience  to  the  widow  and  children.  Thus  the  possibility 
that  there  may  be  somewhere  in  existence  a  now  forgotten  or 
lost  claim  that,  by  the  favor  of  the  Probate  Court,  may  some 
day  be  proved,  must  force  the  administrator  to  exclude  the 
family  from  the  enjoyment  of  the  ancestor's  property,  even 
when  presumptively  no  such  clsim  exists. 

But  we  do  not  agree  that  tiie  administrator's  liability  is  thus 
prolonged.  For  aU  purposes  except  the  final  passing  of  his 
accounts  we  think  the  administrator  is  to  be  considered  as  hav- 
ing settled  the  estate,  when,  having  paid  the  debts  reported  by 
the  commissioners,  he  has  handed  over  the  remaining  property 
to  the  distributees.  Calkins  v.  Smith,  41  Mich.  409.  The 
distributees  are  then  entitled  to  the  proper^,  and  the  adminis- 
trator folly  administers  when  he  allows  them  to  take  it  in  the 
proper  proportions.  The  claimant  who  unexpectedly  appears 
afterwards,  must  seek  his  remedy  against  the  estate  in  the  con- 
dition in  which  he  then  finds  it.  Grdg  v.  SomennUe,  1  Bnss. 
&  M.  338.  The  misfortune  of  finding  it  administered  is  his, 
and  not  that  of  the  administrator. 

Formal  proceedings  for  the  settlement  of  an  estate  are 
never  necessary  if- all  parties  concerned  can  agree  to  dispense 
with  them.  This  is  often  done,  and  the  expense  of  the  admin- 
istration thereby  avoided.  JVeedAam  v.  Oillett,  99  Mich.  574 ; 
BaUitt  V.  Bmcen,  32  Tt.  437 ;  lizard  v.  Kent,  15  N.  II. 
516  ;  Carter  v.  Owens,  41  Ala.  217.  Family  arrangements  for 
this  purpose,  it  is  said,  are  favorites  of  the  law,  and  wiien  fairly 
made  are  never  allowed  to  be  distnrbed  by  the  parties,  or  by 
any  others  for  them.  Walv)orth  v.  Ahel,  52  Penn.  St.  370. 
Such  an  arrangement  may  be  made  after  an  administrator  is 
appointed  as  well  as  before,  and  if  the  administrator  is  after- 
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wards  enminoned  to  render  hie  accounts,  the  court  will  accept 
as  satisfactory,  so  far  as  it  goes,  the  settlement  the  parties  con- 
cerned have  made.  Clarke  v.  Clay,  31  N.  H.  393.  No  donht 
such  &  settlement  will  be  subject  to  the  rights  of  creditors  in 
any  case  where  the  statutory  proceedings  have'  not  been  taken 
to  bar  their  claims ;  but  when  these  have  been  had,  the  right 
to  take  the  property  under  voluntary  arrangement  most  be 
commensurate  with  the  right  to  compel  the  administrator  to 
distribute  it. 

A  probate  case  on  appeal  is  to  be  tried  and  determined  on 
the  same  principles  that  would  be  administered  by  the  Probate 
Court  itself.  That  court,  in  adjusting  the  accounts  of  adminis- 
trators, is  governed  by  broad  principles  of  equity  ;  and  it  is  at 
all  times  competent  for  the  administrator,  unimpeded  by  tedi- 
nical  rules,  to  show  (he  fairness  of  his  dealings,  the  real  nature 
of  his  transactions,  and  to  restrict  the  amount  for  which  he 
should  be  held  liable  to  that  which  equity  demands.  Upon 
any  other  rule  he  might  be  made  to  bear  the  burden  of  events 
for  which  he  was  in  no  degree  responsible,  and  when  he  was 
acting  in  the  most  conscientiouB  dischai^  of  duty.  Ujpnon  v. 
Badewu,  3  Bradf.  Sur.  Rep.  13, 15 ;  Pode  v.  Munday,  108 
Mass.  17i.  In  this  case  the  defendant  in  error  delayed  the 
presentation  of  his  claim  until  the  administrator  had  in  good 
faith  administered  fully,  and  until  nothing  remained  to  be 
done  but  the  final  accounting.  The  fact  that  he  was  afteiv 
wards  permitted  to  prove  his  claim  is  evidence  that  he  had 
fuUy  explained  the  delay,  but  the  fact  that  he  was  not  himself 
in  fault,  can  establish  no  equity  in  bis  favor  to  charge  the  con- 
sequences of  the  delay  upon  the  administrator.  The  adminis- 
trator, assuming,  as  he  had  a  right  to  do,  that  no  further  claims 
existed,  has  merely  performed  his  duty  in  recognizing  the 
rights  of  the  widow  and  children  ;  and  the  law  will  protect 
him  in  making  the  voluntary  distribution  of  the  estate  which 
under  the.  circumstances  the  ^w  would  have  compelled. 

The  judgment  is  reversed,  with  costs  of  all  the  courts. 

The  other  Justices  concurred. 

See  Bunnell  v.  Post,  an/e,  p.  4S8. 
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Micklet's  Appeal. 

[93  PemuflTuda  8t«t»,  Oil.] 
Bequest. — SoBSTmnroN  of  abotbeb  legatee  nr  bvemt  of 

DEATH   WITHOUT  IBBUE. 

A  bequest  made  to  «  person,  absolute  in  the  first  inslance,  and  providing  for  the 
lubititntion  oE  another  legatee  in  the  event  of  de&th,  or  death  without  issue,  is 
to  be  construed  to  mean  death,  or  death  vilhout  issue  before  the  testator. 

A  testator  made  separate  bequests  o(  one-sixth  of  his  estate  to  each  of  his  three 
Mm,  "or  his  heirs,"  and  the  residue  in  trust  forhis  daughters,  adding  "i(  either 
of  my  sons  should  die  without  leaving  issue  living  at  the  time  of  his  death,  the 
share  given  to  such  son  shall  pass  to  and  be  divided  amoog  such  of  my  chil- 
dren as  may  be  then  living,  and  to  the  issue  of  such  as  maybe  dead."  ^fi^,  that 
each  son  had  a  Tested  interest  in  the  share  bequeathed  him. 

Appeal  from  the  Orphans  Coort  of  Philadelphia  county. 

Joseph  J.  Micklej,  the  testator,  died  Febmar;  16th,  1878, 
and,  on  the  23d  of  that  month,  his  will  was  proved  and  letters 
teetamentsry  iseaed  to  Henry  J.  Micklej,  the  execntor  named 
therein.  The  sorviTing  children  of  the  testator  were  three  sons 
and  three  danghters,  all  of  whom  are  still  living.  Bj  his  will 
he  directed  his  real  estate  to  be  sold,  and  the  proceeds  added  to 
the  residue  of  his  personal  estate,  after  payment  of  his  debts, 
and  the  entire  fnnd  divided  into  sis  equal  parts.  He  then 
added :  "  One  eqaal  sixth  part  thereof  I  give  and  bequeath  to 
my  son,  Henry  J,  Mickley,  or  his  heirs.  One  other  equal  sixth 
part  I  give  and  bequeath  to  my  son,  John  J.  Mickley,  or  his 
heirs.  One  other  equal  sixth  part  I  give  and  bequeath  to  my 
son,  Joseph  P.  Mickley,  or  his  heirs.  One  other  equal  sixth 
part  I  direct  shall  be  hold  by  my  said  executor  in  trust  for  the 
sole  and  separate  use  of  my  daughter,  Josephine  0.  A.,  wife  of 
John  Johnson,  during  the  term  of  her  natural  life ;  and  from 
and  immediately  after  her  death  I  give  and  beqneath  the  prin- 
cipal of  said  share  to  all  and  every  the  child  or  children,  and  issue 
of  a  deceased  child  or  children  of  her,  ray  said  daughter  Jose- 
phine C.  A.,  share  and  share  alike,  snch  issue,  however,  if  any, 
to  take  per  ttirpea  the  share  of  their  parent.  In  default  of  such 
child,  children,  or  issue  of  deceased  child  or  children,  I  direct 
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the  eaid  one-sixth  of  m;  estate  to  be  equally  divided  among  snch 
of  my  children  as  may  enrvive  my  said  danghter,  JoBephine  C. 
A.,  and  the  issue  of  Buch  aa  may  have  died,  such  isene  taking 
only  the  share  of  their  parent." 

Similar  beqnestfi  to  his  other  two  daughters  followed,  and 
then  came  this  clanse :  "  Fourth.  I  direct  that  if  either  of  my 
sons  should  die  without  leaving  issue  living  at  the  time  of  his 
death,  the  share  given  to  such  eon  shall  pass  to  and  be  divided 
among  such  of  my  children  as  may  be  then  living,  and  to  the 
issue  of  such  as  may  be  dead,  such  issue,  however,  taking  only 
the  share  of  their  parent..  In  the  event  of  the  death  of  either 
of  my  said  children  without  issue  living  at  the  time  of  his  or 
her  death,  I  direct  that  in  the  distribution  of  the  share  of  such 
child  as  aforesaid,  the  portion  thereof  allotted  to  each  of  my 
daughters  shall  be  held  in  trust  in  the  same  manner  as  directed 
in  the  provision  hereinbefore  made  for  them," 

Henry  J.  Mickley  filed  his  acoonnt  as  executor,  and,  on  the 
adjudication,  the  anditing  judge  held  that  each  son  took  a  life 
interest  in  one-sixth  of  the  estate.  Two  sons  filed  exceptions 
to  this  ruling,  on  the  ground  that  their  shares  sfaonld  have  been 
awarded  in  fee.  The  court  in  banc  sustained  the  exceptions, 
and  decreed  a  distribution  to  each  son  in  his  own  right  abso- 
lutely. 

From  this  decision  the  present  appeal  was  taken  by  the 
executor. 

Ed/ward.  Ilopkinaon,  for  appellant. 

John  G.  Johnsofif  for  appellees. 

Shabswood,  Chief  Justice.  The  able  argument  of  the  young 
gentleman  who  presented  this  case  on  behalf  of  the  appellants 
— who  has  a  hereditary  title  to  legal  ability  and  acumen — ^has 
faUed  to  convince  us  Uiat  the  learned  court  below  erred  in  the 
construction  which  they  put  upon  the  will  of  Joseph  J.  Mick- 
ley. He  is  sustained  by  some  Fnglish  cases  which  are  not  of 
authority  with  us,  and  besides,  as  the  great  object  in  the  con- 
struction of  every  will  is  to  arrive  at  the  tme  intention  of  the 
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testator,  and  to  carry  that  out,  if  not  contrary  to  law,  decuion 
on  the  language  of  wIUb,  are  not  to  be  too  closely  followed.  It 
ia  very  clearly  settled,  both  in  England  and  in  thiB  State,  that 
if  a  beqaest  be  made  to  a  person  absolute  in  the  first  instance, 
and  it  is  provided  that,  in  the  event  of  death,  or  death  without 
iesne,  another  l^atee  or  legatees  shall  be  sabstitnted  to  the 
share  or  legacy  thns  given,  it  shall  be  construed  to  mean  death 
or  death  without  issue  before  the  testator.  The  first  taker  is 
always  the  first  object  of  the  testator's  bounty,  and  his  absolute 
estate  is  not  to  be  out  down  to  aa  estate  for  life,  or  what  is 
practically  the  same  thing,  to  be  snbjected  to  an  executory  gift 
over  upon  the  occnrrence  of  the  contingency  of  death,  or  death 
without  issue  at  any  future  period  within  tie  rule  against  per- 
petuities, without  clear  evidence  of  such  an  intent.  CalAwdl  v. 
SkeUony  1  Harris,  152  ;  EaUite  of  Mary  Siddle,  4  Casey,  59; 
Karhet'a  Appeal,  10  P.  F.  Smith,  141 ;  Fahrney  v.  EoUinger, 
15  P.  F.  Smith,  888;  McCvUough  v.  Fenion,  Id.  418.  In 
Jeaaup  v.  SmucJe,  4  Harris,  327,  the  general  rule  is  recognized, 
though,  in  that  case,  the  conrt,  npon  the  construction  of  the 
whole  will,  thought  the  intention  of  the  testator  was  very  clear, 
that  he  meant  death  "  without  marriage,"  at  a  period  subsequent 
to  his  own  death.  In  the  will  before  us  it  is  strongly  contended 
that  death  without  issue  living  at  the  death  of  tiie  first  taker 
evinces  the  same  intention.  But  it  is  not  eaay  to  draw  such  an 
inference  from  those  words  alone.  Mr.  Smith,  in  his  work  on 
executory  interests,  maintains  that  where  the  gift  over  is  not 
merely  dependent  npon  death,  but  npon  dying  unmarried  and 
without  issne,  the  event  will  be  construed  to  mean  not  a  death 
generally  at  some  time  or  other,  but  a  death  in  the  testator's 
lifetime,  if  the  fund  or  property  itself,  and  not  merely  the  in- 
terest or  income,  ia  given  absolutely  to  the  person  whose  death 
is  spoken  of.  Sec.  662.  In  the  English  cases  a  distinction  is 
made  between  devises  of  realty  and  bequests  of  personalty, 
which  has  not  been  recognized  in  this  State,  But  taking  the 
whole  will,  we  think  there  is  a  very  clear  indication  of  the  in- 
tention of  the  testator,  that  the  distribution  of  his  estate  to  the 
persons  entitled  should  take  place  at  the  period  of  his  own 
death,  and  not  be  postponed  to  a  subsequent  time.    The  share 
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of  either  of  his  sons  so  dying  without  isaae  is  to  be  divided 
among  his  other  children,  to  his  sons,  if  living,  absolntelj,  and 
to  his  daughters,  to  be  held  in  tmat  aa  provided  in  bia  wilL 
Thus,  while,  according  to  the  oonatmctioD  contended  for,  the 
original  share  of  the  son  would  be  held  enbject  to  the  cxecotorr 
bequest  over,  the  acerned  ahare  woald  be  held  al»olntely,  while 
the  acerned  shares  of  the  daaghtets  wonld  be  held  exactly  as  the 
original  shares.  Such  a  result  was  referred  to  and  relied  on  as 
evidence  that  it  was  not  the  intention  of  the  testator  in  OaldweU 
V.  SkeUm,  1  Harris,  185.  Says  Mr.  Jostice  Bell,  "besides  that 
construction  would  render  defeasible  the  original  shares  first 
taken  under  the  will,  while  those  which  might  accrue  by  the 
clause  of  snrvivoiship  would  vest  absolutely,  a  consequence  cer^ 
tainly  never  contemplated." 

Decree  affirmed  and  appeal  dismissed  at  the  cost  of  the  ap- 
pellants. 
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ADEMPTION. 
ADMINKTRATION. 

1.  Where  there  are  several  admioistrations  of  an  intestate  estate,  in  dif- 

fereat  iurisdictioos,  a  judgment  sgainst  one  administrator  does  not 
bind  another.    Price  v.  Mace,  73 

2.  Whether  and  how  far  judgments  against  the  principal  administrator, 

accompanied  by  proof  that  there  are  no  assete  in  his  hands  to  sat- 
isfy them,  would  be  evidence  in  a  court  which  had  granted  ancil- 
lary letters,  gvare.  lb. 

8.  It  is  the  place  of  the  intestate's  domicile  at  the  time  of  his  death, 
and  not  the  place  of  his  death,  whicli  determines  the  principal  ad- 
ministration. Jb. 

4.  Where  letters  of  administration  on  the  same  estate  were  granted  in 
this  and  another  State,  and  both  describe  the  intestate  as  of  that 
place,  a  judgment  against  the  foreign  administrator  is  not  eren 
prima  faeie  eridence,  in  an  action  against  the  Wisconsin  sdminia- 
irator.  lb. 

Bee  JuKisDicrriON. 
ADVANCEMENTS. 

1.  llie  testator  held  bis  bod's  notes  made  alMot  four  years  before  the 

execution  of  his  will.  In  this  instrument  he  recited  that  he  had 
"loaned"  money  to  his  son  and  other  children,  which  should  be 
coDstrned  as  ''advances"  to  them,  adding,  "  should  I  make  any 
further  advances  to  them,  I  will  cliarge  the  same  in  my  memoran- 
dum or  account  book  as  heretofore."  No  subsequent  charges  were 
entered  in  the  book  against  his  son — Held,  that  the  words  ''  loaned  " 
and  "advances"  were  nsed  interchangeably  and  the  notes  were  to 
be  considered  advancements.     Wright'e  Appeal,  135 

2.  Where  one  who  has  made  his  will  giving  a  legacy  to  a  child,  after- 

ward, during  his  life,  gives  a  portion  to  or  makes  provision  for  each 
child,  it  will  be  deemed,  even  if  not  so  expressed,  aa  ademption  or 
satisfaction  of  such  legacy,  if  the  circumatances  indicate  that  inten- 
tion, if  it  is  not  less  than  the  legacy,  it  it  is  certain  and  of  the  same 
general  nature ;  but  where  there  is  a  great  disparity  between  the  {^t 
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made  inltr  vioM  And  Bach  legac;,  the  unoimt  of  the  legacy  belngf 
largelj  in  excess  of  the  Etmooiit  of  the  gift,  sach  gift  cannot  be  i*- 
garded  as  either  a  portion  or  an  advancement,  within  the  legal 
meaning  of  those  terms,  nhich  will  operate  aa  an  ademption  or  a 
satisfocUon  pro  tanto  of  the  legacy,  nnless  the  teetatoc,  in  making 
the  giil,  declare  his  intention,  or  nnleas  the  circumatancas  clearly 
indicate  such  intention,  that  such  gift  shall  so  operate.  Btate  t. 
CrotOeif,  41 S 

8.  Where  a  parent  beqneaths  a  legacy  to  a  child  it  b  aoderstood  to  he 
a  portion,  and  if,  after  the  execution  of  the  will,  the  parent  give*  a 
Slim  of  money  to  the  child  equal  in  amount  to  the  legacy,  if  it  be 
ejuidem  gmetU,  it  will  be  an  ademption  of  the  legacy,  if  so  in- 
tended.    Van  EiyuUn  r.  Pott,  489 

4.  The  advancement  of  a  less  snm,  with  intent  to  go  on  Uie  l^r^cy,  wilt 

be  an  ademption  pro  tanto.  Tb. 

5.  Whether  intended  to  be  a  gift,  independent  of  the  legacy,  or  a  pay- 

ment of  a  debt,  or  a  portion  in  ademption  of  the  legacy,  is  to  be 
decided  by  the  circumstances  and  iiusts  proved  in  each  case.        Ih. 

6.  Where  a  legacy  is  given  by  a  parent  to  a  child,  a  sabseqnent  advance 

by  the  parent  to  the  child  will  be  presumed  to  have  been  in  satis- 
faction of  the  legacy;  bat  this  presamption  does  not  arise  where 
the  gifts  are  to  strangers  or  grandchildren,  or  are  of  a  residue.  Al- 
len V.  AUen,  47ft 
Set  EviDEHCB,  10, 11,  88,  87,  4S. 
AFTER-ACQUIRED  REAL  ESTATE. 

1.  A  testator,  after  bequeathing  asnppoit  to  his  wife  and  sums  of  money 

to  eevera)  children,  declared  thus :  "  I  give  and  devise  to  my  son. 
Albert  a.  Barnard,  his  heirs  and  assigns,  all  my  real  estate  situate 
in  Sidney  aforesaid;  also,  all  the  residue  of  my  persons!  estate  and 
possessions  of  whatever  kind  or  name.''  Many  years  afterwards  a 
parcel  of  land  not  situate  in  Sidney,  unexpectedly  descended  to  him 
ftora  a  brother:  HtU,  that  the  latter  real  estate  was  not  devised  by 
the  will,  but,  upon  thedeathof  the  testator,  descended  to  his  heirs. 
Blaitdell  V.  Sight,  811 

2.  A  testator,  by  his  will,  provided  as  follows:  " I  give,  devise  and  dis- 

pose of  all  my  estate,  real  and  personal,  tf^ether  with  any  and  all 
estate,  right  or  interest  in  lands  which  I  may  acquire  after  the  date 
of  this  will,  in  the  following  manner;"  and  after  authorizing  his 
executor  to  sell  any  of  his  real  estate  ' '  not  herein  specifically  be- 
queathed or  appropriated,*'  he  devised  his  "  mansion-house  and  tbe 
other  buildings  thereon,  and  the  privileges  thereto  belonging,"  to 
A.  for  life,  and  upon  his  denth  to  B.  After  the  date  of  his  will, 
the  testator  purchased  an  estate  adjoining  his  manuon-hoose  estate,. 
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removed  tbe  bailding  standing  thereon,  tore  down  the  fences,  and 
made  one  garden  with  walks  running  through  both  estates,  and 
erected  a  greenhonse  on  the  pnrchased  estate,  which  was  nsed  in 

connection  with  the  mansion-houae;  and  the  whole  was  tlma  used 
and  occnpied  at  the  time  of  hia  death :  Eeld,  that  the  purcbaseit 
estate  passed  bj  the  epeciflc  devise  of  the  mansion-houBe  estate. 
Kanball  t.  Elliton,  GSff 

ANNurrr. 

1.  Where  an  intention  to  give  a  perpetual  annuity  is  apparent  in  the 
will,  the  legatee  will  be  held  entitled  to  the  fiind  itself.  Htuton  v. 
Head,  501 

%.  Testator  gave  an  annuity  of  $400  tn  Samuel,  and  over  to  the  legatees 
afterwards  named  in  the  will,  to  whom  he  had  given  annuities  of 
1300,  or  to  tJieir  "descendants  and  to  no  others;"  also,  an  annnity 
of  11,000  to  Joanna,  besides  a  life-estate,  in  his  lands,  with  remain- 
der to  Mary  for  life  or  until  marriage,  then  over,  "  to  be  equally 
divided  between  my  three  nieces,  or  their  descendants,  named  be- 
low, hereby  giving  tbera  a  title  in  fee  simple  to  my  real  estate;" 
also,  "  to  my  three  nieces,  Martha,  Mary  (if  unmarried)  and  Ellen, 
and  to  Eliza  and  Elizabeth,  and  to  their  heirs  and  descendants,"  an 
annuity  of  $200  each,  or  to  the  children  of  such  as  should  die ;  and, 
if  no  children,  to  be  equally  divided  among  the  survivors ;  also,  the 
residue  of  the  income,  after  the  eitecatora.  hud  retained  enough  to 
meet  contingent  losses,  "  to  be  distributed  among  my  female  annui- 
tants before  named."  Samuel,  Joanna,  Martha,  Ellen,  Eliz^etb, 
Eliza  and  Sarah  died,  in  the  order  named,  after  tbe  testator.  Mary 
died  In  his  life-time,  and  all  left  children  except  Samuel,  Mary  and 
Joanna.     Seld, 

([.)  That  Samuel's  share  goes  to  the  representatives  of  Martha 
and  Ellen,  lb. 

(3.)  That  Mary's  share  lapsed  by  her  death  in  testator's  life-time 
withoal  "descendants."  J5. 

(3.)  That  the  provision  that  the  lands  "be  equally  divided," 
ma^es  Martha  and  Ellen  tenants  in  common,  and  the  lands  descend- 
ed accordingly.  lb- 

(4.)  That  the  residue,  in  the  absence  of  other  testamentary  direc- 
tions, is  to  be  divided  equally  among  the  children  of  Hartbn  and 
Ellen.  lb. 

ATTESTATION.     Set  Execution  of  Will. 
ATTESTATION  CLAUSE. 
Where  the  attestation  clause  to  a  will  recites  all  the  facts  necessary  to 
constitute  a  due  execution  and  publication,  and  is  signed  by  two 
witnesses,  and  it  appears  that  the  testator  ezecated  the  will  in  tbe 
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presence  of  the  witoesaeB,  that  thej  were  requested  by  some  one  to 
become  witaessea  to  a  will,  aad  that  they  attended  at  tlie  time  in 
pursuance  of  such  request,  the  fact  that  the  witnesBes,  when  exam- 
ined, were  nnabla  to  cecollect  that  thcj  signed  as  witnesses  at  the 
request  of  the  testator  does  not  authorize  a  finding  that  the  statute 
requirementa  were  not  observed.  In  the  absence  of  evidence  con- 
tradicting the  recitals,  tbis  Jack  of  memory  does  not  rebut  the  pie- 
snmption  of  due  publication  arisiDg  fiom  the  attestation  claase  and 
the  other  circumstances.    Brown  v.  Clark,  610 

See  Witness,  T. 

BEQUEST. 

1.  A  testator  provided  for  the  disposition  of  a  certain  bequest  to  his 

wife  "in  case  of  her  death  before  bis  estate  was  settled."  Beld, 
that  the  settlement  meant  was  the  stage  of  proceedings  when  the 
Aineral  expenses,  debts  and  legacies  had  been  paid  and  nothing  re- 
mained but  to  divide  the  residue.     Galbint  v.  Smith,  154 

2.  A  testatrix  devised  and  bequeathed  the  residue  of  nil  her  estate,  real 

and  personal,  in  trust  to  trustees  named,  "  for  the  sole  nse  and 
benefit  of  her  sister"  S,  H.  S. ;  directed  certain  precautions  to  be 
observed  for  the  safety  of  the  principal  and  ordered  that  "  the  in- 
terest and  income  accruing  from  the  same,  and  all  other  profits  that 
may  accrue  from  this  trust,"  should  be  collected  by  the  trustees  and 
paid  over  every  ail  months  to  the  sister  during  her  natural  lite. 
By  the  same  item  the  trustees  were  auihorized,  on  request  of  the 
sister,  to  bbH  the  real  estate,  invest  the  proceeds  and  pay  the  inter- 
est seeming  therefrom  to  the  sister  during  her  natural  life:  Helii, 
that  3.  B.  S.  took  the  interest  and  income  of  the  reridne  of  the 
estate  from  the  death  of  the  testatrix.     Weld  v.  Putnam,  302 

8.  A  testator  began  his  will  with  the  words :  "  To  my  wife  the  provision 
made  for  her  by  the  statutes  of  this  State  I  deem' sufficient,"  and 
after  providing  sundry  legacies  to  others,  he  added  a  clause  giving 
to  his  son  "all  the  residue  of  my  estate  after  paying  the  above  be- 
quests, legacies  asd  my  debts  and  the  expenses  of  settling  my  es- 
tate." Beld,  that  he  meant  to  give  his  wife  what  she  would  have 
received  if  he  had  died  intestate.     KeOy  v.  Beynolds.  838 

4.  A  bequest  made  to  a  person,  absolute  in  the  first  instance,  and  pro- 

viding for  the  substitution  of  another  legatee  in  the  event  of  death, 
or  death  without  issue,  is  to  be  construed  to  mean  death,  or  death 
without  issue  before  the  testator.     MiekUy'i  Appeal,  61C 

5.  A  testator  made  separate  bequests  of  one-sixth  of  bis  estate  to  each 

of  his  three  sons,  "or  bis  heirs,*'  and  the  residue  in  trust  for  his 
daughters,  adding  "  if  either  of  my  sons  should  die  without  leav- 
ing issue  living  at  the  time  of  his  deatti,  the  share  given  to  such  son 
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shall  paes  to  and  be  divided  among  sach  of  m;  children  as  may 
be  then  liriDg,  and  to  the  issue  of  snch  as  may  be  dead,"    Beld, 
that  each  son  had  averted  iutereat  in  theahare  bequeathed  him.    /(. 
Ste  Tntbbbbt,  2. 

BILL  TO  SETTLE  B8TATE. 

1 .  On  a  bill  to  settle  an  estate  and  charge  the  executor  with  the  amonnt 

of  a  note  Tfhich  he  neglected  to  collect,  the  makers  of  auch  note 
are  proper  parties  defendant  where  they  were  testator's  daughters, 
and  claimed  the  same  to  be  an  advancement.     Troup  v.  Riee,      18 

2.  Sach  a  bill  is  not  demurrable,  thongb  it  show  oe  its  face  that  some 

of  the  debts  due  the  estate  were  not  collected  and  some  were  not 
due,  where  it  clisrges  the  execator  with  having  used  asaets  of  the 
estate  in  his  buBiness,  with  a  failure  for  three  yeare  to  file  an  inven- 
tory or  account,  with  neglect  to  make  any  distribution  of  a  large 
estate  and  with  making  false  and  contradictory  atatements  of  the 
condition  of  his  trust  to  the  parties  in  interest.  lb. 

8.  On  a  bill  to  contest  a  will,  the  legatees  and  devisees  are  necessary 
parties.     Brmen  v.  Riggia,  288 

BURDEN  OF  PROOF.    8e»  Eyidencb,  30,  25,  27. 

.  CAPAcrrr. 

1.  Ability  to  transact  ordinary  business  and  to  set  mtionsH j  in  tbe  ordi- 

nary aSaira  of  life  constitutes  testamentaiy  capacity.  Sroien  v.  ffiy- 
gm,  238 

2.  It  is  not  necessary  to  sustain  a  will  and  codicils  that  the  testatrix 

was  of  a  disposing  mind  when  she  performed  such  testamentary 
act.  If  she  was  competent  at  the  time  of  executing  any  one  codi- 
cil, (he  will  was  thereby  republished,  and  prior  acts  were  vali- 
dated, lb. 
8.  Partial  insanity  does  not  destroy  the  power  of  making  a  will  if  the 
testamentary  action  was  unconnected  with  the  particular  derange- 
ment of  the  faculties.     Eingdmry  v.  WTiUaker,                           245 

4.  Tbe  line  between  insane  delusion  and  the  unfounded  and  unreason- 

able  suspicions  of  a  sane  mind  towards  other  persons,  especially 
^  those  closely  connected  with  the  person  entertaining  such  suspicions, 

is  sometimes  verj  indistmct;  but  the  legal  presumption  is  in  favor 
of  sanity,  and  one  who  contests  a  will  as  made  under  an  insane  de- 
lusion has  the  burden  of  proof.  And  in  this  case,  though  the  evi- 
dence shows  that  the  testator  cherished  groundless  and  absurd  sus- 
picions against  persons  nearly  connected  with  him,  th^s  court  is  not 
satisfied  that  it  shows  him  to  have  been  of  unsound  mind  when  he 
made  the  will.     WiU  of  Colt.  839 

5.  Insane  delusion  of  a  testator,  or  partial  insauity,  will  defeat  the  will 

Vol.  L— *0 
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ODlj  when  it  can  Milj  be  inrerred  that  the  inBtrament  wu  affected 
by  it;  and  upon  all  the  fiicts  aliown  in  this  case  (for  nhicb  see  the 
opinion),  thia  court  is  of  opinion  that  if  the  iuwne  delusion  here 
charged  reallj  existed,  the  provi^onn  of  tba  will  were  not  influ- 
enced by  it.  lb. 
6.  That  Ibe  testator  ww  under  the  influence  of  liquor  will  not  inritli- 
date  a  will,  unless  he  was  in  sucb  a  conditioD  as  to  have  no  intelli- 
gent comprehension  of  the  nature  of  the  trnnBaction.  K^y  v.  Sel- 
loteay,                                                                                            860 

'  7.  It  is  proper  to  show  the  amount  of  tases  leried  on  testator's  estate, 
80  that  ihe  jury  may  know  the  sitnatioa  of  the  property,  to  judge 
of  the  justice  of  the  provisions  of  the  will  as  affecting  capacity  to 
execute  it.     T<ning  v.  Ridenbaugk,  879 

'8.  A  testator  must  undunitand  the  business  in  hand,  and  know  what 
diaposiiion  he  wishes  to  make  of  his  property,  and  muBt  be  able  to 
detenuiue  whether  the  will  makes  the  desired  disposition  of  his 
estate;  hut  he  is  not  required  to  know  how  all  legal  questions  aris- 
ing under  it  would  be  determined.  lb. 
'9.  i  testator  may  be  capable  of  understanding  that  he  wns  engaged  in 
a  disposition  of  his  property,  but  if  he  does  not  comprehend  the 
nature  and  extent  of  bis  property,  and  the  persons  be  intends  to 
benefit,  be  is  not  of  a  disposing  mind.                                          ii, 
:]0.  The  providon  of  the  Revised  Statates  (3  R.  9.  S4,  $  44)  declaring 
the  will  of  an  unmarried  woman   is  revoked  by  her  subsequent 
marriage,  is  not  abrogated  by  the  subsequent  statutes  conferring 
•upon  married  women  testamentary  capacity,  and  (has  taking  away 
'4be  reason  of  the  rule  at  common  law.     Bniwn  v.  Clarh,           6L0 
See  Etidbbce, 

CODICIL.     See  Capacitt,  2 ;  REPCBLrcATiOH. 

COHHiaSIONS. 
1.  Aperson  is  not  entitled  to  receire  commissions  both  as  executor  and  as 
trustee,  upon  the  same  fund  for  (be  aame  time.  HaU  v.  HaU,  SIT 
3,  The  will  of  H.  devised  his  real  estate  fn  B.,  subject  to  a  power  of  sale 
given  to  bis  executors;  his  residuary  estate  he  gave  to  his  executors 
and  trustees,  "  the  survivors  and  survivor  of  them  and  the  successors  ' 
and  successor  of  them  in  trust,"  to  convert  into  money,  invest  and 
bold  for  Ihe  purposes  of  certain  trusts  specified.  The  executors  exer- 
cised the  power  of  sale  as  to  the  real  estate  in  B.,  invested  and  held 
the  proceeds.  They  had  an  accounting  on  which  they  were  allowed 
fullcqmmissiocsas  executors.  Inaulisequent  proceedings  for  a  final 
accounting  as  executor,  a  decree  was  made  directing  them  to  pay 
over  to  one  of  the  legatees  her  share  of  the  estate.  There  had  been 
no  separation  of  this  share  from  the  general  fund  in  the  hands  of  the 
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executors.  Tbe  executors  were  allowed  commisaions  only  on  the 
amount  of  income  collected  Bince  the  last  acconating,  &li},  no 
error ;  that  they  were  not  entitled  to  full  cammisBioDS  as  trustees  on 
the  amount  paid  such  legatee,  as  the  fund  was  held  bj  them  as  ex- 
ecutors, lb. 
CONDITIONS.  Set  ConaTHUcnoN,  4;  Dkvisb,  I,  8,  9, 16,  23. 
CONSTRUCTION. 

1.  Where  the  reading  of  the  whole  mill  prodncm  a  conviction  that  the 
testator  mast  nccessnrily  have  an  iutereat  to  be  given  which  is  not 
bequeathed  by  express  and  fonnal  words,  the  court  must  supplj  the 
effect  bj  implication  so  as  to  carry  out  the  testator's  intention  as 
far  as  possible.     Metcal/y.  Firtt  ParUh  in  Framingkam,  11 

8.  The  technical  mcuning  of  words  must  give  way  to  the  equities  of  the 
parties  and  the  plain  intent  oF  testator.      Wiight'i  Appeal,  185 

8.  Words  of  general  dsvise  must  jicld  to  a  clear  enumeration  of  particn- 
lare  purporting  on  their  face  to  be  qaalificallons  of  the  general 
words.      QrUcam  v.  Btini,  ISO 

4.  Conditions  arc  not  favored  when  they  defeat  estates,  and  sbould  not 
be  subject  to  continuance  at  the  option  or  tbrongli  the  miscondact 
or  neglect  or  others  than  the  grantor,  where  any  other  conclusion  is 
reasonable.     Calhira  r.  Smith,  134 

6.  Gifts  to  "  my  beloved  sons,"  naming  three  persons,  are  good,  althougli 
two  of  them  are  illegitimate.    Bteaart  t.  Steicart,  168 

6.  The  word  "posseasiona"  may  include  real  estate,  if  the  context  showa 

such  to  be  the  testator's  intention.     Blaindell  v.  Night,  811 

7.  The  statute  relating  to  the  removal  of  executors  (R.  B.  1858,  ch.  98, 

sec  9,  as  amended  by  ch,  140,  Laws  of  1871;  Tay.  Stats.  1318. 
S  10),  was  adopted  from  Haasachusetts,  and  the  construction  pre- 
viously given  it  by  the  Supreme  Court  of  that  State  will  be  fol- 
lowed here.    Eitate  of  Pitt,  883 
6.  In  construing  a  will,  it  will  be  concluded  that  tbe  testator  contem- 
plated and  made  provision  for  B  lapse  only  whea  there  is  a  clear  in- 
timation to  that  effect.     Caulfy  v.  Enapp,  890 
COSTS. 
The  coai«st  appesibg  to  have  been  made  in  good  faith,  the  taxable 
costs  are  ordered  to  be  paid  out  of  the  estate.     WiU  of  C6U,       889 

DEVISE. 
1.  A  devise  to  one,  if  he  shnll  pay  certun  legacies  "out  of  hie  own  pri- 
vate funds,  Y.ithin  one  yiarfrum  the  date  of  my  decease,  and  shall 
settle  my  estate  wlthnat  any  other  char^  to  said  estate ; "  but  if  he 
shall  not  "fully  comply  with  the  fortgoing  conditions,  he  shall 
have  no  lien  on  the  two  lots  of  laud"  devbod,  is  upon  condition 
precedent.    JVot»im  v,  Qovrley,  B8 
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2.  Conditionfl  precedent  mnat  be  strictly  performed,  and  if  they  consist 

of  Mveral  requirements,  oil  must  be  performed  to  entitle  the  party 
to  the  estate.  Ih. 

3.  If  a  devisee,  required  by  tbe  vill  to  pay  certain  legacies,  give  his 

promissory  note,  and  it  ia  Bx»;epted  by  the  legatee,  it  is  a  good  pay- 
ment under  tbe  nili.  lb. 
i.  Bat  the  requirement  in  a  devise  that  such  legacies  shall  be  paid  out 
of  the  devisee's  "  own  funds,"  is  not  satisfied  by  payment  oat  of 
rents  of  the  estate  in  the  devisee's  hands  as  ezecator.  lb. 

5.  Testator  devised  bis  estate  to  his  two  daughters,  proridiag  that  if 

either  died  without  issue,  the  survivor  should  hare  her  share ;  and 
if  both  died  without  isaue,  the  estate  should  vest  in  the  son  for  life, 
aod,  on  liis  death,  descend  to  the  heirs  of  bis  body-,  but  if  tb» 
eon  should  die  withoat  heirs  of  thelxtdy,  tbe  estate  was  to  pass  to 
the  testator's  next  of  kin.  First,  one  daughter  died,  then  tbe  sun, 
and  afterwards  the  other  daughter,  all  intestate  and  witboat  issne. 
Seld,  that  the  limitation  to  tbe  testator's  next  of  kin  was  valid. 
The  failure  of  issue  was  issue  living  at  tbe  death  of  the  surviving 
daaghler.    PinthantT.  Blair,  114 

6.  The  words  nestof  kin  embraced  persons  within  that  description  at  the 

death  of  the  surviving  daughter,  not  at  testator's  death.  lb. 

7.  Devise  of  "  all  that  my  farm  and  plantation  near  Cropwell  conveyed  to 

me  by  tbe  heirs  of  my  deceased  wife,  and  where  my  son  Thomas  now 
reeideSiContaiDiDgabouteighty-fiveacres,  more  or  less."  Tbe  testa- 
tor owned  two  parcels  of  land  near  Cropwell — the  one  contunin^f 
seventy-two  and  sixty-two  hundredths  acres,  which  had  been  con- 
veyed to  bim  by  the  beira  of  his  deceased  wife,  the  otber  contain- 
ing fourteen  and  seventy-three  hundredths  acres,  which  had  been 
conveyed  to  bim  bj  one  Abel  Lippencott.  These  two  parcels  ad- 
joined each  other,  and  had  been  rented  and  cultivated  together  for 
many  years.  Thomas  resided  on  the  first-named  parcel,  bat  culti- 
vated and  used  both.  Held,  that  only  those  premises  which  had 
been  conveyed  to  the  testator  by  the  beirs  of  his  deceased  wife, 
pasaed  under  tbe  devise.     Oriseom  v.  Ucent,  18ft 

8.  A  testator  devised  his  property  to  trustees  to  pay  the  income  to  bia 

children  for  life,-Bnd  on  tbe  death  of  any  one  of  them  leaving  isaue. 
sucb  issne  should,  if  of  age,  at  once  receive  the  share  of  tbe  princi- 
pal upon  which  bis  parent  received  interest;  and  if  under  age,  bft 
should  receive  like  payment  of  interest  as  the  parent  received  until 
of  age.  Held,  that  minor  issue  of  a  deceased  child  of  testator  took 
a  vested  interest,     Felenon'i  Appeal,  187 

9.  A  devise  "  for  the  consideration,"  amongst  other  things,  that  the  dev- 

isee support  certain  persons,  is  not  upon  a  condition  precedent,  but 
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is  in  tha  nature  of  a  covenant  hj  the  dorisee.  Armitrmig  r.  Arm- 
Hrong,  2M 

10.  Thelastnillof  a  deceased  husband  provided  as  follows,  viz.:  "Igivo 

and  bequeath  to  mj  wife,  M.  8.,  all  mj  real  and  personal  property, 
moneys  and  effects,  *  *  *  to  bo  hers  dnring  her  natural  life  or 
leidotehaod ;  after  her  death  or  marriage,  and  after  mj  jouagest 
child  then  liriiig  shall  srrive  at  ihe  age  of  twenty-one  years,  to  be 
divided  betweeo  my  children,  M.  F.,  J.  N.,  T.  L.,  M.  E.  and  C.  D., 
to  have  and  share  alike,"  etc.  The  widow  having  re-married,  one 
of  said  children  brought  suit  Rgaiust  her  husband,  who  was  in  pos- 
'Session,  for  rents  and  profits,  alleging  the  foregoing  facts  in  the 
-complaint. 

Held,  on  demurrer,  that  the  children  took  as  heirs,  by  descent, 
and  not  as  devisees,  by  purchase,  the  devise  to  them  being  void ; 
and  that,  therefore,  the  pkintiff  sues  simply  asan  heir.  StUvell  v. 
Knapper,  311 

Held,  also,  that  the  rule  in  Bhelley's  Case  does  not  apply  in 
this.  /i." 

Eeld,  also,  that  the  words  "or  widowhood"  are  words,  not  of 
limitation  or  condition  of  limitation,  but  of  "  conditiou  in  restraint 
of  marriage,"  within  the  meaning  of  section  3,  3  R.  S.  1876,  p.  571; 
that  such  condition  is  void ;  thst  M.  S.  talcea  a  life  estate ;  and  that, 
therefore,  the  complaint  is  insufficient.  lb. 

11.  The  common  law  rules  applicable  to  lapsed  devises  and  bequests  are 

in  force  in  Pennsylvania,  and  property  affected  thereby  descends  to 
the  heirs-at-]aw,  and  is  no  part  of  a  residuary  estate  created  by  the 
testator's  will,  eicept  where  a  special  intent  to  the  contrary  is  ap' 
parent.    ifiwwy>  Appeal,  807 

The  act  of  April  8,  1838,  has  not  changed  these  rules  as  to  such 
devises  or  beqnests.  Jb. 

13.  A  testator,  after  devising  the  residue  of  his  real  estate  to  his  daugh- 
ters and  the  survivor  of  them  until  death  or  marriage,  provided  that, 
"  after  the  marriage  or  death  of  my  surviving  dsughter  taking  un- 
der this  item,  the  estate  herein  devised  shall  descend  to  those  per- 
sons who  may  then  be  entitled  to  take  the  same  as  my  heirs."  Held, 
that  the  devise  over  was  to  those  who  were  the  heirs  of  the  testator 
at  the  time  of  his  death.    Done  v.  Ton;  483 

13.  Errors  in  the  description  of  the  legatee  or  sabject- matter  of  the  be- 

quest will  not  avoid  the  gift,  provided  enough  remains  to  show  with 
reasonable  certainty  the  intent  of  the  testator.    Moreland  r.  Brady, 

441 

14.  Where  a  vrill  devised  to  Hargsret  lot  3  block  187,  and  to  Esther  lot 

1  in  block  187,  and  it  appeared  that  the  testator  had  no  such  lots 


i  by  Google 


DEVISE — eontinved. 

as  1  and  2  in  block  187,  but  did  onn  lots  8  aod  4  in  said  block: 
Seld,  that  the  eironeoua  part  of  the  descriptioa  might  be  rejected, 
and  that  the  remainder  nas  iufficient  to  ideatify  the  property  with 
reasonable  certainty.  lb. 

16.  A  derise  of  a  life  estate  is  not  enlarged  to  a  fee  by  anneiiog  a  power 
of  disposing  of  the  fee  by  deed  or  will,  unless  such  conatniction  is 
abwlntely  necessary  to  uphold  some  manifest  general  intent  Wet- 
Ur-r.  Walter,  CIO 

16.  A  testator,  after  deviaiDg  to  his  wife  for  life,  gave  "  all  the  lands  that 

1  have  to  my  eou  Billy,  at  the  death  of  his  mother,  by  him  seeing 
to  her;"  Bdd,  a  vested  remainder  in  the  son.  The  words  "by 
him  seeing  to  her"  do  not  operate  as  a  condition  to  terminate  or 
impair  his  estate,  but  a  wish  is  thereby  expressed  that  he  should 
take  care  of  his  mother  as  proviaiou  was  mode  for  him  at  her  death, 
MeNtely  v.  McNedy.  SSS 

17.  A  gill  to  the  children  of  A.  and  B.  (they  being  persons  who  contd 

nut  have  offspring  Jointly)  must  be  construed  according  to  the  plain 
grammatical  sense  of  the  words  used,  and  constitutes  a  gift  to  B. 
himself  and  to  the  children  of  A.     Burnet  v.  Bumtt,  689 

IB.  Under  a  bequest  or  devise  to  a  certain  person,  and  to  the  children  of 
a  certain  other  person,  the  donees  take  ptr  capita  and  not  f«r 
ttirpet.  n. 

Id.  Unless  a  contrary  intention  is  manifested,  all  lapsed,  void  and  illegal 
legacies  fall  into  the  residuum  and  pass  as  part  of  it,  but  this  rul« 
does  not  apply  to  the  residue.  If  a  gift  of  the  residue,  or  any  part 
of  it  fails,  whether  by  lapse,  illegality  or  revocation,  to  the  extent 
that  it  fails  the  will  u  inoperative,  and  the  subject  of  the  gift  passe* 
to  the  next  of  kin.  lb. 

20.  The  rale  that  where  a  gift  is  made  by  will  to  a  person  described  aa. 

standing  in  a  certain  relation  to  the  testator,  and  to  the  children  of 
another  standing  in  the  same  relation,  they  take  per  capita,  not  per 
ttirpa,  is  not  absolute :  it  is  to  be  goveroed  by  the  context,  and  will 
yield  "to  a  very  faint  glimpse  of  a  different  intent."  Ferrer  v. 
PlfM,  659 

21.  F.,  at  the  time  of  making  his  will,  had  three  children   living;  a 

daughter,  Irene,  had  died  leaving  Ore  children;  another  deceased 
dau;;;hter,  Isabella,  left  a  son.  In  his  will  he  gave  separate  legacies 
to  the  three  living  children,  and  a  legacy  to  "the  children  of 
Irene."  His  residuary  estate  he  directed  "to  be  divided  equally 
between  Anita  (a  daughter),  the  children  of  Irene,  the  sod  of  Isabel, 
and  Henry"  (a  son).  S^,  that  tlie  residuary  estate  shonld  be  dis- 
tributed per  itirpei,  not  per  eapUa,  the  "  children  of  Irene,"  as  k 
class,  together  receiving  but  one  share.  lb. 
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23.  A  testator  devised  property  "  to  the  aurviving  children  of  [her]  broth- 
ers."   Held,  that  Bhe  meant  those  Burviving  at  her  death,  and  not 
those  who  were  alive  irhen  the  will  was  made.     EberU  v.  Sbcrlt,    6S9 
d3.  "  I[  m;  slater  E.,  after  the  death  of  her  husband,  Q.,  becomes  lecon' 
ciled  to  m;  and  her  brother  T.,  and  his  and  her  etsters,  within  one 
year  after  the  death  of  said  Q..  my  ezecntor«  are  directed  to  pay 
over  to  her  one  eqnal  sizth  part  of  my  estate;  but  if  she  is  not  so 
reconciled  nithin  that  period  then  that  sixth  part    *     *     ■     is  to 
pasii  to  mj  other  atstera,  brother  T.,"  etc    By  codicil  tbe  same  de- 
vise, and  nptiD  the  same  coaditions,  is  made  to  the  children  of  E.  in 
case  of  her  death  t)efore  ber  baibaad ;  E  or  her  children  not  to  take 
anything  "until  ooe  year  after  Q.'b  death."    ffeld, 
(I.)  The  de\'iBe  was  upon  a  condition  precedent. 
(Z.)  The  devise  was  nut  void  for  uncertainty,  and  became  vested 
if  within  tbe  designated  year  E.  or  her  children  became  reconciled, 
or  in  good  faith  offered  to  become  reconciled,  with  her  brother  and 
sisters  irrespective  of  the  latters'  accepting  such  reconciliation. 

(3.)  A  devise  limited  to  take  effect  at  the  expiration  of  one  year 

after  the  death  of  a  person  living  at  the  time  of  the  testator's  death 

takes  effect  within  the  time  prescribed  by  fltatnte.    Page  v.  Frtatr'* 

Eiemtort,  S88 

See  BsQtJBST. 

DISTRIBUTION. 

1.  A  bona,  fiU  division  of  tbe  residue  of  an  estate,  consisting  of  both 
realty  and  personalty,  as  authorized  by  a  will,  is  binding  on  tbe 
parties  and  all  others  interested.     Wtiri  v.  Sitekea,  S69 

3.  A  direction  that  the  residue  of  an  estate  be  converted  into  money  and 
"  equally  distributed  among  bia  heirs,  share  and  share  alike,"  re- 
quires the  distribution  to  be  made  per  ejptta  and  not  per  itirpm. 
Allen  T.  Allen,  479 

DOWHR.    See  Elsctior. 
■•  DYING  WITHOUT  IS3UK"    ftaDBTisB,  6. 

ELECTION. 
A  wife  will  be  put  to  ber  election  between  a  testamentary  disposition  in 
her  favor  and  her  dower,  when  it  clearly  appears  from  the  will  tbat 
the  testamentary  provision  was  intended  as  a  substitnte  for  the  legal 
one,  and  tbe  intention  will  be  implied  if  the  claim  of  dower  would 
be  clearly  inconsistent  with  tbe  will.    Staowt  v.  SUieart,  108 

See  EsToppKL. 
EQUITABLE  CONVERSION. 
1.  A  discretionary  power  of  sale,  with  a  provision  that  the  executors 
should  make  a  fair  valuation  of  the  estate,  and  that  the  devisees 
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thereof  might  take  at  this  valubtiun  the  part  of  the  Innd  aecesaary 
to  be  sold  to  carrj  oat  otlier  provisions  of  the  will  dnos  not  work 
SD  eqaitablo  cODversion  of  the  realty.     Petertoa^t  Apptal,  187 

3.  Where  a  testator  aathorizes  his  execators  to  setl  teal  estate,  &Dd  it  is 
Apparent  from  the  general  provisions  of  the  will  that  he  intended  a 
sale,  the  doctrine  of  equitable  conversion  applies,  althniigb  the 
power  of  sale  is  not  in  terms  imperative.     Povser  v.  Oatiidif,        869 

ESTOPPEL. 

1.  If  a  testator  uodertakes  to  dispose  of  the  property  of  a  third  person 

by  will,  and  euch  person  accepts  a  devise  or  bequest  under  the  will, 
he  thereby  confirms  the  disposition  of  the  will,  and  is  estopped  from 
asserting  his  own  proprietary  rights  in  opposition  to  it.  Not  v. 
Bplivalo,  498 

2.  A  person  accepting  and  holding  a  beneficial  interest  under  a  will  can- 

not, either  in  equity  ur  at  law,  assert  an  independent  title  in  other 
property  against  the  will.  But  if,  after  having  received  a  legacy 
in  ignurance  of  this  rule,  he,  immediately  upon  being  informed  of 
the  rule,  and  before  any  other  person's  rights  have  been  affected, 
returns  the  legacy  to  the  executor,  nnd  gives  him  notice  that  he 
elects  not  to  take  it,  the  rule  does  not  apply.  Wutton  t.  WaU 
mn,  671 

EVIDENCE. 

(A)  DeclitTatioiu  of  tatatar,  destset  or  legatee. 

1.  In  delermtiiing  whether  a  testator  has  been  induced  by  undue  influence 

or  frand  to  execute  a  will,  the  state  of  his  feeling?  towards  the  per- 
sons to  whom  he  has  given  hta  property  may  be  inquired  into,  and 
upon  such  inquiry  his  declarations  and  acts  before  and  after  .the  ex- 
ecution of  the  will  may  be  proved.  Such  declarations  andacts  will 
'  have  less  weight  as  they  are  remoter  trom  the  time  of  such  execu- 
tion, but  the  jury  ate  to  determine  as  to  their  weight.  Canada't 
Appeal,  1 

2.  Evidence  that  such  declarations  had  no  foundation  in  fact  would 

tend  to  show  that  they  were  not  in  fact  made,  and  that,  if  made, 
they  were  not  proof  of  so  great  a  degree  of  dislike  as  if  they  were 
true.  lb. 

8.  And  where  the  whole  record  in  the  case  was  offered  in  evidence,  not 
for  the  purpose  of  proving  the  facts  found  by  the  decree,  but  only 
the  fact  of  the  litigation  and  the  feelings  of  the  testator,  and  the 
court  instructed  the  jury  that  the  record  was  to  be  taken  fot  tliis 
purpose  alone  and  not  as  proof  of  the  facts  found,  it  was  held  that 
the  other  party  had  no  cause  of  complaint  because  thu  decree  was 
allowed  to  go  with  the  petition  to  Che  jury,  though  it  had  been 
specifically  objected  to.  lb. 
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4.  OeclaretionB  made  by  pnrtieH  who  sfterwnrds  become  legatees  in  a 

will,  before  the  execDtioa  thereof,  are  not  admissible  to  affect  the 
ralidity  of  the  wiil.     Will  o/Am«$,  85 

5.  Nor  are  declaratioDS  of  a  I^^atee  made  after  the  execation  of  the 

will,  tendiDg  to  show  uodne  iDflneDce  in  procnring  it,  adinisalUe 
to  affect  its  validity.  lb, 

6.  The  declaretjon  of  an  ezecntor  who  is  a  legatee  and  partj  to  the  rec- 

ord is  not  admissible  where  other  legatees  may  be  adversely  affected 
bj  the  declaration.  lb. 

I.  While  the  declarations  of  a  testator,  either  before  or  after  the  ezecn- 

tiou  of  his  will,  are  oa  evidence  of  external  facta  stated,  whether  in 
enpport  or  impeachment  of  the  will,  mere  bearsaj  aud  inadmissible, 
jet  wherever  the  mental  condition  of  the  testator  is  a  subject  of  in- 
qnirj,  hia  statements  and  declarations  arc  competent  evidence  there- 
of. Therefore,  where  a  will  is  charged  to  have  been  executed 
through  undne  influence,  and  the  circumstances  surrounding  the 
execution  tend  to  show  weakness  and  debility  on  the  part  of  the 
testatrix,  and  the  presence  and  active  assistance  of  the  principal 
devisees,  held^  that  it  ie  competent  to  sho^  that  fur  years  prior  there 
had  been  estrangement  and  ill-will  between  the  testatrix  and  oneof 
sQch  devisees  and  as  evidence  of  siich  estrangement  and  ill-will,  to 
introduce  her  statements  and  declarations.     Mooney  v.  Olien,         OS 

8.  On  an  issue  of  undue  infiuence,  fraud,  duress  and  insanity,  the  oral 
declarations  or  written  admissions  in  a  former  suit  of  one  devisee, 
are  not  admissible  against  co-devisees  to  prove  contestant's  case. 
Sayet  v.  Barkam,  170 

0.  Declarations  of  the  testator  that  he  had  nritten  a  will,  and  as  to  its 
contents,  are  only  admissible  after  satisfactory  proof  of  the  loss  or 
destructinn  of  the  will  is  given,  and  in  corroboration  of  other  evi- 
dence. They  are  not  alone  sufficient  to  prove  the  contents  or  due 
eiecntion  of  the  document.    Merctr  v.  Maekin,  8B0 

10.  Evidence  of  parol  declarations  of  testator  of  the  fact  of  giving  cer- 
tain money  to  a  child  to  whom  he  has  left  a  legacy*,  is  not  admissi- 
ble t»  prove  an  advancement.     Van  Souten  v.  Pott,  433 

II.  The  fact  of  the  money  having  passed  from  the  parent  to  the  child 
being  proved,  it  will  be  presumed  to  be  in  satisfaction  of  the  lega- 
cy; but  the  presumption  will  be  slight,  and  evidence  of  parol  dec- 
larations of  testator  titat  he  did  not  so  intend,  and  ulso  his  declara- 
tions in  reply  thereto  that  he  did  so  intend,  are  admissible.  Jb. 

13.  Statements  of  one  of  tbe  devisees  to  the  effect  that  the  testator  was 
mentally  incapable  of  making  a  will,  are  competent  to  be  proved  by 
the  contestants.     Miltoay.  HanUr,  Sal 

18.  Statements  made  by  the  testator  after  the  execution  of  the  will, 
tending  to  show  that  he  acted  under  undue  influence,  are  compe- 
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tent  to  be  proved  by  tbe  conteitants,  to  illustrate  the  condition  of 
bis  mind  and  his  sasceptibilit;  to  tbe  inflneuce  of  tliose  upon  whom 
he  b  compelled  to  rely  for  sjmpatb;  and  assigtanco  in  his  hist  ex- 
tremity, Jb. 

14.  Testator's  failnre  to  explalD  or  deny  atatementg  made  in  hia  presence 
waa  evidence  of  their  truth.  Evidence,  proving  such  atatements 
and  failure,  nas  cnmpetent.  lb. 

15.  The  deposition  of  the  haeband  of  ona  of  the  heirs  interested  in  the 
r^ection  of  the  will,  although  not  a  party  to  the  record  resisting  tha 
probate  of  the  will,  was  properly  excluded,  as  be  could  not  be  called 
to  testify  sgainst  her  interest.  lb. 

(B)  Etiiewe  at  to  CapacUy  of  Ttitator. 

16.  In  an  action  to  contest  a  will  on  tho  ground  of  undue  influence,  a 
wider  range  of  inquiry  exists  than  in  ordinary  litigation.  The  con- 
tents of  the  will,  the  extent  of  the  testator's  estate,  bia  family  and 
COnnectiODB,  the  terms  upon  which  he  stood  with  them,  and  the 
claimsof  particular  individuals,  the  coodition  and  relative  situation 
of  the  legatee  or  devisee  named,  the  situation  of  the  testator  him- 
self, and  the  circbnutances  under  which  the  will  was  made,  are  all 
proper  to  be  ebown.    Mooney  v.  OXitn,  05 

17.  Where  the  formal  execution  of  the  will  is  proved  by  two  subscrib- 
ing witnesses,  the  presumption  of  sanity  arises  and  the  onus  of  es- 
tablishing insanity  is  thrown  on  the  contestants.  FVtar  v.  Wl- 
liamt,  66 

18.  It  is  error  to  instmct  a  Jury  tliat  the  testimony  of  nurses  and  at- 
tendanla  is  entitled  to  more  weight  tbnn  that  of  anbocribiug  wit- 
nesses.    Bromn,  v.  Biggin,  238 

19.  Proof  of  periodical  epilepticattacks,  attended  with  convulsions,  loss 
of  consciousness,  and  the  usual  sequences  of  such  attacks,  or  proof 
of  temporary  pneumonia  supervening  such  an  attack,  with  fever 
and  delirium,  is  not  such  proof  of  insanity  as  to  entitle  a  party  to 
an  inBtructioD  based  on  its  continuance.  li. 

80.  Where  a  will  is  eatabliahed  to  have  been  made  by  the  testator  him- 
self, and  when  its  provisions  are  sage  and  judicious,  a  presumption 
arises,  even  in  the  case  of  a  person  habitually  insane,  that  it  was 
made  during  the  existence  of  a  lucid  interval,  and  the  hnrden  of 
proving  insanity  rests  on  those  attacking  its  validity.  Kingibttrff 
V.  waitolw,  8« 

21.  Proof  of  the  insanity  prior  and  subsequent  to  the  making  of  a 
will  is  admissible,     ^latt  qf  Toorwi,  275 

S3.  The  will  was  made  April  7, 1870,  and  tbe  incapacity  alleged  waa 
dementia,  accompanied  by  insane  duluaions.  Beld,  that  clear,  sen- 
sible and  perfectly  coherent  letters,  written  by  the  testatrix  during 
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the  year  1875,  and  as  late  as  Febraary,  1876,  upon  biuiD«u  and 
other  mattera,  are  entitled  to  cocaiderable  weight  in  determining 
the  isaae.      Willo/Blahdy,  28t 

38.  The  other  evidence  in  the  case,  thonghahowinge^cenfricity.capiice, 
fretf ulaeag,  and  a  aaapicions  and  irritable  temper,  Aeld,  not  aafficieo  t 
to  eBtabliah  either  a  lack  of  mental  capacity  in  the  testatiii,  or  in- 
sane delusions  which  would  prevent  the  use  of  her  faculties  in  dia- 
pofflDg  by  will  of  her  property,  lb, 

24.  On  proof  of  due  ezecution  of  a  will,  the  presumption  arises,  in  the 
absoDce  of  other  evidence,  that  the  testator  waa  of  aoand  mind 
and  memory,  and  knew  the  contents  of  the  paper.  Key  v.  Ei>ll»- 
wy.  860 

33,  It  is  only  necessary  for  the  eMcutor  to  prove  the  fonnal  eiecntion 
□f  the  will  in  the  first  place,  but  if  be  goes  further,  he  is  not  there- 
by precluded  from  adducing  other  evidence  on  that  qoeation  in  re- 
buttal to  contestants'  case.  lb. 

33.  Where  a  will  is  contested  on  the  ground  that  It  w>is  procured  by 
undue  influence,  whereby  two  of  tesUlor's  children  were  excluded 
from  all  benefit  in  his  estate,  it  is  competent  to  prove,  by  the  person 
who  made  the  draft  will,  that,  upon  reading  it  to  the  testator,  the 
Utter  oLiJBCted  to  the  names  of  the  omitted  children,  and  said  he 
would  not  have  them  in.    Jftlton  v.  McClanahan,  411 

37.  Proof  of  the  due  execution  of  a  paper  not  irrational  in  its  prorimons, 
raises  a  presumption  of  sanity,  which  must  be  rebutted  by  contest- 
ants.   MiUort  V.  Evnter,  631 

(C)   To  thote  Tettator'i  iatejition. 

38.  Extrinsic  evidence  of  the  circumstances,  situation  and  eurroondings 
of  the  testator  is  admissible  to  place  the  court  in  the  position  of  the 
testator,  but  an  intention  contrary  to  the  writing  cannot  be  shown 
by  evidence.     Oriteom  v.  Event,  180 

39.  Evidence  of  testator's  intent  is  admissible  in  cases  of  latent  ambi- 
guity, lb. 

80.  Testimony  by  the  scrivener,  (hat  his  instructions  from  testator  were 
to  devise  "  my  Cropwell  farm. "  a&d  be  added,  "  conveyed  to  ma 
by  the  heirs  of  my  deceased  wife,"  to  distinguish  it,  is  inadmissi- 
ble. ,  Ih. 

81.  To  identify  and  explain  the  nsoof  such  terms  as  "my  farm  and  plan- 

tation," evidence  of  extrinsic  circumstances  as  distinguished  from 
mere  declarations  of  intentinn,  is  pro|)eT.  lb. 

£3.  Where  the  language  of  the  will  is  plain,  and  the  residuary  clause,  in 
terms,  disposes  of  the  whole  estate,  and  there  are  no  qiiali^ng 
words  in  any  part  of  the  will,  extrinuc  evidence  cannot  be  intro- 
duced to  show  that  testator  did  not  know  that  certain  property 
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which  he  owned,  actunll;  belonged  to  him,  for  tbe  purpose  of  ro- 
Btricting  the  natural  meo^tog  and  operatioD  ot  tbe  will.  Btannard 
T.  Barimni,  160 

88.  ExtriuMc  evidence  ia  admissible  to  ebow  an  intention  by  testator 
to  adeem  a  reddnary  legacy  by  a  snbseqaent  advancement.  AUm 
V.  AU»n,  479 

84.  In  cunstniing  a  will,  eitrinsic  evidence  of  the  circmnstanceB,  aitna- 
tioD  and  surroundings  of  the  testator,  and  of  his  property,  is  admia- 
eible  for  the  purpose  of  enabling  the  conrt  to  understand  tbe  mean- 
ing and  application  of  ths  words  he  has  used,  bat  not  for  the  pur- 
pose of  showing  an  intention  inconsistent  with  the  words  of  the 
will.     Burnet  v.  Burnet,  D89 

85.  Extrinsic  evidence  is  also  admissible  in  cases  of  latent  ambiguity, 
where  there  are  two  or  more  peraons  or  things  exactly  answering 
the  person  or  thing  described  in  the  will.  In  such  a  case  parol  ev- 
idence, may  be  received  of  what  the  testator  said,  to  show  which  of 
them  he  meant,  but  not  to  show  that  he  meant  a  person  or  thing 
different  from  tbe  one  mentioned  in  the  will.  lb. 

36.  Parol  evidence  of  the  c  ire  am  stances  in  view  of  which  a  will  was 
made  is  admisidble  as  tending  to  show  the  testator's  intent;  bnt 
general  rales  of  construction  should  not  be  set  aside  on  extiioeic 
evidence,  ualess  it  proves  that  they  do  not  express  hb  intent 
Ebertt  V.  Ebertt,  659 

87.  In  an  sction  to  recover  for  services  rendered  to  defendants'  testator 
by  the  wife  of  pkiaciff,  who  was  the  adopted  daughter  of  the  tes- 
tator, the  defense  was  that  tbe  services  were  rendered  under  an 
agreement  that  they  were  lo  be  compeuaated  for  by  gifts  to  plaint- 
iff and  wife  from  the  testator  iu  his  lifetime  and  by  legacies  in  his 
will ;  after  providing  for  tbe  pnyment  uf  debts,  a  legacy  was  given 
to  the  wifo  by  the  will,  and  one  to  her  daughter,  but  of  less  amount 
than  the  debt.  Defcodsnts  offered  to  prove  declarations  of  the 
testator,  made  at  the  time  and  to  the  person  who  drew  tbe  will, 
that  he  had  made  such  an  agreement,  and  that  said  legacies  were 
intended  as  a  payment  for  tbe  services.  Ildd,  tjiat  the  evidence 
was  properly  excluded  as  changing  the  import  of  the  donative 
words;  that  tbe  legal  presumption  that  a  legacy  from  a  debtor  to  a 
creditor  of  a  sum  as  great  or  greater  than  the  amount  of  the  debt 
was  intended  as  a  satisfaction,  did  not  apply,  as  the  legacies  were 
given  "  after  payment  of  debts,"  were  of  less  amount  than  the  debt, 
were  nut  given  to  tbe  creditor,  and  the  debt  was  nnliqaidated. 
SeynohU  v.  Sobinton.  688 

(D)  Expert  Teilimony. 

88.  It  is  error  to  admit  as  evidence  the  opinion  of  an  expert  based  upon 
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ft  hypothetical  case,  formed  in  part  of  facta  of  which  Uiere  is  no 
proof.     WiU  ofAma,  8S 

30.  UpoQ  an  issue  as  to  the  annit;  of  the  testatrix  a  prieat  may  prop^rlf 
testify  as  to  hia  opinion  of  the  mental  condition  of  the  t«statriz. 
EttaU  of  Toomei,  37& 

40.  Weight  of  teetimony  given  by  medical  experts.  WiU  of  Blake~ 
ly,  S84 

(ff)  Generally. 

41.  In  a  Buit  to  contest  the  validity  of  a  nuncnpative  niU,  it  is  compe- 
tent to  prove  that  the  testameDtary  words  reduced  to,  writing  and 
probated  are  not  the  words  spoken  by  the  testator;  bnd  it  is  not 
error  for  the  c»)iirt  to  instruct  the  jar;  that  if  the  words  reduced  to 

'  writing  and  probated  are  not  substantially  the  same  as  those  spoken, 
the  will  is  invalid.    BolU)  v.  HnrrU.  63- 

4S.  Proceedings  to  contest  the  validity  of  a  will  ander  the  statute  aie 
in  the  nature  or  an  appeal  from  the  order  of  probate  tbereof,  and 
all  the  material  facts  in  issue  are  to  be  beard  and  determined  da 
noto  as  though  such  order  of  probate  had  not  been  made;  except 
that  such  order  of  probate  is  prima  facie  evidence  of  the  due  attes- 
tation, execution,  and  validity  of  the  will,  and  the  burden  of  proof 
is  on  llie  contestants  to  invalidate  it.     Saynet  v.  Siyriei,  268 

43.  Proof  of  the  eieculion  of  a  will  and  that  it  cannot  Iw  found  with- 
out accounting  for  ita  loss,  raises  a  presuniption  that  it  was  re- 
voked.   Mercer  v.  MaeHn,  3B9 

44.  Upon  the  execution  of  the  last  will  of  a  testator,  a  former  will  ex- 
ecuted by  bim  is  revoked,  and  becomes  invalid  and  mere  waste 
paper,  and  is  not  competent  evidence  for  any  purpose.  State  v. 
Ciouhy,  413 

40.  Chargea  in  books,  made  by  parent  against  child,  are  admissible  is 
evidence  to  allow  advancements.     Fan  Hoittm  v.  Pott,  i%% 

Bee  AsuraiantA-TiON,  2,  4 ;  Attestation  Claose  ;  Lost  Will  ; 
Rbvocation. 
EXECUTION  OF  WILL. 

1.  It  is  not  easential  that  the  witnossea  to  a  will  should  see  the  testator 

Bubscribe  the  instrument;  that  tie  acknowledges  or  adopts  the  sig- 
nature in  their  presence  is  sufficient.     Will  of  Convey,  90 

2.  The  witnesses  to  a  will  signed  in  a  room  adjoining  that  in  which 

the  testator  lay.  Between  tbe  rooms  tliere  was  a  door  partly  open, 
but  the  teststor  could  not  see  them  sign. — Held,  not  to  have  been  a 
compliance  with  the  statute  which  requires  that  the  witnesses  sign 
in  the  presence  of  tbe  testator.     Mandtville  v.  Parker,  108 

3.  Where  a  will  has  been  signed  for  the  testator  by  another  person,  in 

his  presence  and  by  his  express  direction,  in  the  absence  of  the  at- 
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teBting  wifncBses,  the  acknowledgment  of  the  fact  by  the  testator, 
in  tho  hearing  of  the  witnesEes,  which  b  requisite,  is  not  reqairod 
to  be  made  in  an;  particular  farm  of  words  or  any  specified  manner; 
buf,  if  by  aigna,  motions,  conduct,  or  attending  circumstances,  the 
attesting  witneasea  are  giyeR  to  uuderatand,  by  the  teatator,  that  he 
ecknowledgea  the  signature  thereto  aa  hja,  and  the  iDstcnment  itself 
aa  his  will,  it  is  sutEcicnt.     Haynet  v.  Hayna,  Q63 

4.  It  ia  not  necessary,  in  addition  to  anch  an  acknowledgment,  that  ths 
teatator  should  further  aclcnowledge  to  each  or  both  the  attesting 
witnesses,  til  at  such  siguiug  was  done  in  pursuance  of  his  prerioua  ez- 
preES  authority  and  in  liis  presence  by  the  peraon  signing  for  him.  lb. 

6.  Tho  fact  of  such  signing  and  the  authority  to  aign,  when  done  in  the 
absence  of  the  attesting  witnesses,  may  be  shown  by  the  acknowl- 
edgment to  the  witnesses,  or  by  otlier  competent  testimony,  or  may 
be  presumed  from  the  facts  and  circama lances  of  the  case.  Ih. 

6.  A  will  is  not  to  be  defeated  by  the  failure  of  memory  or  corruption  of 
the  subscribing  witnesses,  if  establiahed  by  other  evidence.  lb. 

1.  The  name  of  a  teatatrii  was  subscribed  to  the  will  by  ona  of  the  sob- 
scribing  wituesses,  and  she  declared  the  document  to  be  her  will  in 
the  presence  and  hearinft  of  the  witnessea,  who  subscribed  their 
names  at  her  request,  and  is  her  presence  and  in  the  presence  of  each 
other.     Beld,  to  be  a  aufficient  execution.     Ettate  of  Toomei,      279 

8.  Knowledge  of  the  conlenta  of  the  will  by  testator  may  be  proved  by 

the  subscribing  witnesses  or  by  other  persons,  or  it  may  be  inferred 
from  the  facts  and  circumstances  attending  the  execution.  Kty  v, 
Bolioway,  S60 

9.  The  attestation  of «  will  ia  sufficiently  proved,  if  it  be  ahown  to  have 

been  in  the  conacioua  presence  of  the  testator.  No  formal  request 
need  be  proved.     WiU  of  Allen,  580 

10.  That  the  testator  actually  saw  the  attesting  witnesses  subscribe  theic 
namee  as  snch  to  the  will  need  not  be  shown,  when  it  appears  that 
it  was  done  in  his  immedinte  and  conscious  presence,  so  that  he 
could  have  seen  it  if  he  had  felt  so  disposed.  Evidence  held  suffi- 
cient in  this  case  to  support  the  findings.  lb, 

Sm  Attebtatioh  olavbe;  Capaciti!   Bepcblicatioh;  Wit- 
nssB,  8,  6,  9. 
EXECUTOR. 

1.  An  honest  mistake  of  an  executor  In  retaining  railroad  atock  till  its 

value  depreciates  will  not  justify  charging  him  with  the  highest 
price  at  which  such  stock  was  aold.     Troup  v.  BUf,  18 

2.  The  general  rule  is,  that  where  a  judgment  debtor  becomes  the  pei^ 

sonal  representative  of  the  judgment  creditor,  the  judgment  is  ex- 
tingnished  and  the  debt  becomes  a  realized  asset  in  his  hands,  to  be 
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accounted  for  in  the  Probat«  Coa^^.  Bat  thia  nile  ia  subject  to 
mac;  ezccptioDs;  and  where  an  execntor  did  not  treat  the  judgment 
debt  against  himself  aa  paid,  and  died  leaving  it  open  and  Rome  land 
flubJECt  to  its  lien,  and  an  aiJniiiiiBtrHtor  de  bortU  non  earn  talamenta 
annexo  of  the  estate  assigned  tbe  judgment  to  a  third  partj,  it  was 
held  that  the  assignee  had  the  right  to  enforce  the  jadgment  against 
the  estate  of  the  testator.     Oharlti  y.  Jacobif  77 

5.  An  executor's  duties  aa  auch  are  closed,  except  for  the  adjustment  of 

his  account,  wheD  he  has  paid  the  funeral  espmses,  debts  end  lega- 
cies, and  nothing  remains  but  the  division  of  the  residne.  Ad;  fur- 
ther acts  in  respect  to  the  estate  are  done  as  don'ee  of  a  power  in 
treat.     Calkint  v.  Smithy     '  154 

4.  An  executor  ma;  pledge  the  personal  property  of  his  testator,  for  the 
genera!  purposes  of  the  wilL  If  the  person  receiving  a  pledge  from 
an  executor  has  at  the  time  knowledge  or  notice  that  the  executor 
intends  to  misappl;  the  money,  or  is,  in  the  very  transaction,  apply- 
ing it  to  bis  own  private  nae,  the  pledge  ia  not  valid.  Carter  v. 
MannfMlurtrt'  Banh,  198 

6.  Where  an  executor  pledge<1  certain  stock  belonging  to  the  estate  to 

B  bank  to  secure  his  note  for  money  loaned  in  good  faith  by  the  bank, 
and  upon  tbe  affirmation  of  tbe  executor,  that  the  money  was  wanted 
for  the  aettlement  of  tbo  estate,  the  pledge  was  valid.  Ih. 

0.  Executors  vested  with  atiBolute  power  to  sell  real  estate,  are  aatborized 
to  do  all  that  is  Qecesaary  in  the  way  of  insurance,  auperintendence, 
repairs  and  taxes,  to  preserve  the  property  until  sale.  Houard  v. 
Praneii,  831 

7.  Under  the  statute,  the  County  Court  has  a  broad  discretion  to  remove 

an  executor  where  circumstsnces  occur  which  render  the  execution 
of  a  will,  or  tbe  admin isttslion  of  an  estate,  perplexed  or  difficult. 
EaaU  of  Pike,  883 

8.  Itisasufficientgronndforremoval  that,  at  the  time  of  instituting  the 

proceeding,  "there  was  and  still  continues  to t>e&n acrimonious  and 
hostile  feeling  between  the  executor  and  testator's  widow,  also  a  leg- 
atee, which  intercepts  and  preventsauch  a  management  and  husband- 
ing of  the  estate  as  prudence,  sound  policy  and  the  interests  of  the 
devisees  nnd  creditora  require."  lb. 

9.  It  te&mt  that  any  person  interested  in  the  estate  mn;  prosecute  such  a 

proceeding  independenll;  of  olhen  having  a  like  interest,  tmlesa  tbe 
County  Court  directs  such  other  parties  to  ba  brought  in.  Tb. 

10.  A  direction  to  invest  a  share  "  in  productire  fnnils  upon  good  eecn- 
rities,"  means  only  these  that  are  dcEignated  by  Inw ;  and  a  disregard 
of  such  requirement  renders  the  executor  personally  liable,  in  case 
of  lose  or  depreciation.      Ward  v.  Kitchen,  856 
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11.  A  Bpeciflc  legac;  ma;  remaiu  iavested  in  the  Htocka  Bet  apart  aod 
designated  by  the  teatator  for  the  parpose  in  hie  will.  li. 

13.  Aa  ezecDtor,  apprehending  a  depreciation  in  the  atocks  in  which  a 
apecific  legacy  ia  inreated,  should  protect  the  eatate  by  concerting 
them.  lb. 

18.  The  bank  vault  waa  robbed  and  the  bonds  loat  Subsequently  the 
executors,  by  giving  indemnity,  obtained  through  an  agent,  nhom 
they  bad  reaaon  to  believe  honest,  the  iaane  of  new  United  States 
bonds  in  place  of  those  stolen.  The  agent  appropriated  the  bonds, 
and  but  a  portion  uf  their  value  conld  be  recovered. 

Held,  that  the  ezeciitors  or  trustees  wore  not  liable  for  the  Iocs 
caused  either  by  the  robbery  ot  the  vault  or  by  the  theft  of  the 
agent.     Carpenter  v.  Carpenter,  448 

14.  A  conrt  of  probMe  is  not  authorized  to  remove  an  executor  for  a 
alight  departure  from  duty  merely,  but  only  for  some  decattavit  or 
OtbetdishaneBt,  corrupt  or  improper  neglect  and  mal-adminiatration 
of  the  eitate;  and  in  passing  on  the  objection  urged,  the  executor 
should  not  bo  held  to  any  greater  diligence  and  care,  or  foresight  and 
caution,  than  is  usual  among  ordinarily  prudent  men  in  the  conduct 
of  their  business.    MeFadgea  v.  Council,  468 

15.  Proof  that  the  executor  was  insolvent  end  bankrupt,  to  the  testator's 
knowledge,  when  appointed  and  at  the  time  of  seeking  his  removal; 
that  he  had  paid  the  debta  of  the  eatate  except  one  due  plaintiff,  to 
which  he  alleged  a  counterclaim ;  that  he  bad  received  and  used 
testator's  personal  estate,  but  his  wife  waa  sole  legatee ;  that  he  had 
borrowed  money  from  her,  used  it  to  pay  estate  debts,  and  repaid  it 
oat  of  the  estate ;  and  that  be  had  not  made  an  annual  statement — 
do  not  warrant  a  removal  of  the  executor,  but  he'Should  be  required 
to  execute  a  proper  bund.  lb. 

le.  Whe^e  commissi  on  era  are  appointed  to  receive,  examine  and  adjust 
all  claims  agtiinst  a  testator's  estate,  and  proceed  duly  and  regularly, 
an  execntriK  who  pays,  out  of  liinds  not  belonging  to  the  estate, 
claims  which  are  valid  against  the  same,  snd  which  are  properly 
allowable  by  the  conuniasionera,  but  which  have  never  been  pre- 
sented to  them  or  allowed  by  them,  is  not  entitled  to  have  such 
payments  allowed  to  her  on  the  settlement  of  her  account  as  exec- 
utrix.    Burmta  V.  Po»t,  458 

17.  Where  a  creditor  becomes  executor  or  administrator  of  the  estate  of 
hia  debtor,  he  may  retain  oot  of  the  assets  coming  to  his  hands  enough 
to  pay  his  own  debt ;  and  such  payment  is  presumed  from  his  receipt 
of  assets,  without  any  act  done  by  him  to  efTect  it,  and  irrespective 
of  any  laches  or  any  act  done  to  prevent  it.    MilUr  t.  IHiff,         692 
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18.  This  right  of  Tetaiaer  applies  both  to  dobis  due  tbe  personal  repre- 
sentative individually,  and  t^  debts  due  bim  as  tnutee,  or  executor 
or  administrator  of  another  peraon.  lb. 

19.  A  Btatate  prohibitiog  a  personal  representative  from  dieposing  of 
visible,  tangible  pereonal  property  without  an  order  of  the  Probate 
Court  prevents  this  presumption  from  ariaing  until  the  expiration  of 
a  reasonable  f.me  within  which  a  sale  could  be  made  under  such  an 
order.  16. 

30.  If  an  executor  or  administrator  fail  to  exercise  his  statutory  power 
to  sell  deceased's  real  estate  to  pay  bis  debts  for  each  a  length  of  time 
as  would  render  him  chargeable  at  the  suit  of  other  creditors,  the 
presumption  of  the  extinguishment  of  his  own  debt  arises.        f  lb. 

31.  When  commissioners  have  made  their  report  upon  claims  against  an 
estate,  and  the  administrator  has  paid  all  that  was  allowed,  and  tbe  > 
time  has  expired  for  presenting  more,  except  upon  special  applica' 
t3on  to  the  Probate  Court  on  cause  shown,  it  is  the  duty  of  the  ad- 
ministrator to  turn  over  the  property  to  the  heirs  and  distributees, 
and  be  may  do  so  without  waiting  for  an  order  of  the  Probate  Court 
requiring  him  to  do  so.    Brown  v.  Foriehe,  807 

S3.  Where  an  administrator  bad  turned  over  property  to  tbe  distributees 
under  such  circumstances,  but  neglected  to  file  his  final  account,  and 
some  time  afterwards  auotber  claim  was  presented  and  allowed  by 
the  probate  jndge,  at  which  time  the  property  had  been  need  npby 
the  distributees,  fttlA,  that  notwithstanding  his  final  account  was  not 
settled,  tbe  administrator  was  not  responsible  for  the  claim,  or  for 
the  use  made  by  the  distributees  of  the  property.  R. 

33.  A  creditor  who  thus  delays  the  presentation  of  bis  demand  until  he 
can  bring  it  in  as  matter  of  favor  only,  must  take  all  risks  of  being 
able  to  collect  it  in  the  condition  in  which  he  finds  the  estate.  He 
cannot  hold  tbe  administrator  reaponsible,  except  upon  tbe  ground 
of  some  personal  wrong  or  default.  lb. 

8m  Ihterbst,  1 ;  PoWKBa,  3 ;  Txustbe. 
EXPERTS.     See  EvtDKNCB,  38,  3S,  *0. 

FOREIGN  PROBATE. 

1.  The  record  of  a  foreign  probate  of  a  will  cannot  be  filed  in  the  Pro- 

bate Court  of  this  State,  if  testatrix,  at  the  time  of  her  death,  was 
domiciled  in  this  ijtate.    &arlc  v.  Parlctr,  SSO 

2.  The  foreign  probate  of  a  will  (»nnot  be  allowed  if  not  presented  by 

an  executor  or  other  person  interested  in  the  will ;  and  no  other 
person  can  be  "  aggrieved  "  by  the  decision  and  therefore  enti- 
tled, under  Comp.  L.  g  S316,  to  appeal  from  it.  Betan^on  v.  Srottn- 
ion,  4ei 

Vol.  L— 41 
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INSAMITT.    Bee  Etidkhct,  8, 12. 17,  SO,  81, 82,  84,  37. 


1,  An  ezecator  who  miagleE  aaseUof  the  entaleiritbhis  priT&le  moneyi 

and  uses  them  for  bis  iadWidual  benefit,  Is  chnrgeable  with  com- 
pound  interest,  with  uinnal  rests  on  all  cash  balances  from  the  date 
at  their  accrniiif;.     Tnmp  v.  fiwe,  18 

2.  On  the  bequest  of  a  life  estate  in  a  residuary  fund  where  do  time  is 

named  in  the  will  for  the  commencement  of  tbe  interest,  or  the  en- 
joyment of  the  nae  or  income  of  snch  residue,  the  life  legatee's  inter- 
est is  to  be  ccmpated  from  the  time  of  the  death  of  the  testator. 
WeU  T.  Pvlnam,  209 

-8.  Where  a  general  legacy  is  given,  and  no  time  of  payment  is  speciSed, 
it  will  draw  interest  after  the  expiration  of  one  year  from  the  death 
of  the  testator.     State  t.  Crottlef,  418 

See  Lzo^CT,  3, 9, 9. 
INVESTMENT.    See  Eiecdtoe,  10. 11, 12. 

-JURISDICTION. 

1.  A.  decree  of  the  Probate  Court  having  jurisdiction  of  the  estate,  dis- 
charging an  executor,  cannot  be  questioned  collatorslly,  even  though 
the  decree  state  a  reason  for  the  discharge,  which  is  not,  under  tbe 
statute,  cause  for  discharge.     Simpion  v.  Cook,  27 

a.  The  only  jurisdiction  which  the  County  Court  has  in  respect  to  the 
adfflini  si  ration  of  estates,  is  over  those  of  dead  persons.  JTsIm  t. 
Simmcni,  148 

8.  Proceedings  in  administering,  settling  and  assigning  the  estate  of  a 
person  who,  though  represented  to  have  deceased,  was  and  still  is 
alive,  are  absolutely  void  for  all  purposes;  and  au  entry  and  con- 
tinuous occupation  for  ten  years  under  claim  of  title  exclusive  of 
any  other  right,  founded  upon  the  judgment  of  tbe  CountyCourt 
in  such  a  esse,  would  not  bar  an  action  to  recover  the  land.        li. 

LEGACY. 

1.  A  testator  made  several  legacies  of  railroad  stuck  to  different  persons, 
aggregating  less  than  the  entire  number  of  shares  owned  by  him 
when  he  made  his  will  and  at  his  death.  .He  gave  pecuniary  lega- 
cies to  some  of  the  same  persons.  Tbe  will  concluded  with  a  gen- 
eral devise  of  "all  the  rest,  residue  and  remainder"  of  his  property, 
and  gave  his  executors  power  tn  sell  say  of  his  real  or  personal  es- 
tate "  excepting  what  I  have  hereinbefore  disposed  of."  Htld,  that 
the  legacies  of  stock  were  specific.  Matealf  v.  Firtt  ParM  in  From' 
ingham,  11 

S.  A  bequest  of  personal  property  in  trust  for  the  benefit  of  the  testator's 
wife's  sinter  and  ber  husband  during  their  joint  lives,  she  to  receive 
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the  interMt  on  th«  n-hole  while  she  livei,  and  on  her  denth  one-half 
of  the  principal  to  go  to  a  charitable  institution,  and  the  intereat 
OD  the  remaining  half  to  bo  paid  to  her  hutband  during  bis  life,  and 
if  he  died  before  htr  tbe  whole  principal  vaa  to  go  to  nacb  inatitu- 
lion.  HeU,  tbe  wife  having  died  before  the  hnaband,  that  on  his 
death  tbe  remaining  one-half  of  tbe  principal  passed  to  the  chari- 
table inatitution  and  not  to  the  residuary  legatee.  lb. 

Z.  Abeqaest  of  a  specified  Bum  to  be  paid  out  of  the  share  of  her  btber'a 
estate  to  wbicb  test«trix  was  entitled,  if  bis  will  ahonld  be  refiued 
probate,  is  a  specific  legacj  entitling  tbe  legatee  to  any  acoessionB 
b;  way  of  inlerest  thereon  from  the  death  of  the  testatiix.  Smith 
y.  MeKiiltTiek,  49 

4.  Under  a  will  made  in  I87T,  a  married  woman's  rights  as  legatee  aie 
not  barred  by  payment  to  her  husband  without  her  consent.  Jfraiut 
T.  Qourley,  08 

0.  Where  a  tcatator  leaves  real  estate,  of  which  bis  widow  is  dowable,  a 

legacy  given  to  her  in  lieu  of  her  dower  does  not,  as  between  lega- 
tees, abate  on  deficiency  of  assets,  but  is  entitled  to  preference  over 
other  giflfl  merely  volontary,     Hoaard  t.  Franeii,  831 

6.  (1)  Interest  on  a  legacy  given  to  a.  widow  in  lieu  of  dower  is  to  be 
computed  from  one  year  afler  tbe  testator's  death;  (S)  interest  on  a 
legacy  to  a  minor  child,  from  the  date  of  testator's  death  ;  (8)  inter- 
est OD  a  legacy  to  an  adult  child,  from  one  year  alter  such  death; 
(4)  on  a  legacy  to  grandchildren,  fh>m  one  year  after  such 
death.  lb, 

1.  Testator,"  by  bis  will  proved  in  September,  1978,  beqaeathed  (BOO  to 

tbe  vestry  of  a  certain  parish,  to  bo  invested  for  a  specified  purpose, 
and  also  gave  $200  to  an  individual  named,  with  other  pecuniary  leg- 
acies and  devises  of  real  estate.'  He  then  devised  certain  specified  real 
estate,  "  and  all  my  (his)  household  and  kitchen  fnmitare,  stocks, 
bonds,  notes  and  other  evidences  of  debt,  and  all  the  rest  ai^d  resi- 
due of  my  (hb)  estate,  real,  peisonal  and  mixed,"  to  one  A.  The 
vestry  secuied  an  act  from  the  Legislature  of  18T8,  granting  aiaent 
to  the  bequest  to  them:  Etld,  that  tbe  bequest  to  A.  was  a  general 
Iq^y,  and  was  held  by  her  subject  to  the  payment  of  debts  and 
the  specific  legacy  to  tbe  vestry  and  others,  less  tbe  collateral  tax 
due  on  the  same;  also  hdd,  tbat  no  laches  could  be  attributed  to 
the  vestry  under  Art  88  of  the  Bill  of  Rights,  although  tbe  executor, 
before  the  passage  of  the  act  in  1878,  had  passed  bis  accounts  and 
delivered  all  the  personalty  to  A.  England  v.  Prince  Qtorge't 
ParitK,  466 

8.  Testator  made  his  wife  residuary  legatee,  adding,  "it  is  further  my 
will  and  desire  "  tbat  she  "  shall  pay  two  hundred  dollars  "  annually 
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to  hifl  nephew,  till  tbe  latter  became  of  age :  &!d,  that  tbe  ]cgKj 
VEU  a  personal  charge  on  the  wife.  Andtrton  t.  Hammond,  S45 
9.  A  testator,  by  his  will,  gave  to  his  brother  a  flind  which  he  wu  to 
set  apart  and  invest,  with  power  to  nse  and  expend  the  principal, 
the  income  to  go  to  bim  daring  his  life,  and,  at  bb  death,  the  prio- 
cipal  to  go  to  his  children,  or,  in.  defanlt  of  children,  to  the  testator'a 
liein  at  law.  Bcld,  that  the  legatee  waa  entitled  to  the  income  of 
the  fund  from  the  death  of  the  testator,  and  to  interest  thereon 
from  the  expiration  of  a  year  after  the  testator'a  death.  Ay«r  t. 
Ayer,  SU 

Ste  AsvAMCEMBNTB  ;  Ahnuity  ;  Ihtehest,  3. 

LOST  WILL. 
Upon  proof  that  the  will  was  in  existence  at  the  death  of  the  testator 
unrevoked,  and  that  it  waB  Bnbseqnentl;  lost  or  destroyed,  its  con- 
tents ma;  be  proved  by  parol,  and  probate  granted  thereon.    Fot- 
ttr'*  Appeal,  485 

MARRIAGE. 
Devise  ontil.     Bee  Dsnac,  10,  12. 

NAMING  CHILDREN  IN  WILL. 
I.  It  appears  that  the  provisions  of  the  will  of  G.  are  referred  to,  adopted, 
and  made  a  part  of  the  will  of  the  testatrix.    Held,  that  the  chil- 
dren and  grandchildren  of  the  testatrix  having  been  named  in  tho 
will  of  Q.,  are  "named  and  provided  for"  in  tbe  will  of  the  testa- 
trix within  the  meaning  of  tbe  statute.     Oerriih  v.  Gerrith,  SQ 
3.  The  object  of  the  statute  is  not  to  compel  pBrent«  to  make  actual 
beneficial  provisions  for  their  children  and  their  descendants,  but 
to  prevent  tbe  consequences  of  foigetfiilnesB  or  overught,  and  to 
produce  an  intestacy  only  when  the  child,  or  the  descendant  of 
such  child,  is  unknown  or    forgotten,  and  thus  unintentionally 
omitted.                                                                                           li. 
NEXT  OF  KIN. 
A  bosband  is  not  included  under  the  expression,  in  his  wife's  will,  "  snch 
ponons  as  may  come  under  tbe  designation  of  her  next  of  kin  tij 
the  statute  of  distributinns."     WetUr  v.  Walker,                              Hit 
Bee  Dbvub,  6. 
NUNCUPATIVE  WILL.    Bee  Evidkmce,  40. 

PARTIES.    See  Bill  to  Ssitle  Estate. 

PAYMENT  OP  DEBTS. 
The  rule  ts  well  settled  that,  while  a  testator,  if  his  intent  in  this  r^ 
spect  is  clearly  manifest  from  the  will,  may  apply  his  real  estate 
first  to  the  payment  of  debts;  in  the  absence  of  express  words  or  a 
manifest  intention  in  the  will  to  that  efFect,  the  law  will  flnit  ap- 
propriate the  personalty  to  that  purpose.    Btmen  t.  Hanttm,     628 
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PER  CAPITA.    8t»  Detiss,  19,  SO,  31 ;  Disthibutiob,  2. 

PERPETUITY. 

1.  The  will  bb;s:  "  I  gire  aud  devise  m;  estate,  real  Hud  personal,  as 
follows:  To  each  and  all  my  children  an  equal  part  or  proportion 
of  all  and  slngalar  m;  property ;  to  (naming  two  Bons  and  Ave  mar- 
ried danghters)  one-Bcrentb  part  to  each  of  them  and  their  heira, 
with  the  proviso,  that  the  parts  and  proportions  hereby  devised  and 
bequeathed  to  (naming  four  of  the  daaghtera)  and  tbelr  beira,  in- 
stead of  paying  into  their  hands,  ia  to  go  into  the  bands  of  J.  8.  and 
O.  M.  P.,  whom  I  hereby  appoint  traeteea,  to  bold,  manage  and  dis- 
pose of  said  parts,  and  the  property  received  therefor,  for  the  use 
and  benefit  of  said  (naming  the  four  daughters)  and  tbeir  heira,  ac- 
cording to  the  discretion  of  said  trustees.  Held,  1.  That  the  trust 
for  the  nse  and  benefit  of  the  heirs  of  his  daughters  indefinitely,  as 
well  as  for  the  use  and  benefit  of  bis  daughters,  was  vuid  for  perpe- 
tuity; 2.  That  the  trust  being  void,  the  absolute  gift  remuned  in 
full  force  and  unimpaired.    Blade  v.  Patfmt,  346 

'S.  A  devise  to  be  valid  must  be  so  limited  aa  necessarily  to  vest  within 
a  Mfe  or  lives  in  being  and  twenty-one  years,  adding,  in  case  of  an 
unborn  child,  the  ordinaiy  period  of  gestalion.  Xb. 

3.  In  a  subsequent  clause  the  'will  says ;  "  In  esse  that  S.  E.  (one  of  tbe 
daughters  named)  should  die  before  her  husband  and  leave  no  chil- 
dren, I  will  that  her  part,  after  the  expiration  of  six  years,  be  trans- 
ferred by  the  trustees  over  to  the  parties  of  tbe  six  other  heirs,  and 
l>e  equally  divided  between  them."  Held,  that  tbb  special  clause  is 
so  connected  with  and  dependent  upon  the  trust  clause,  if  that  fails, 
this  inll  fail  with  it.  Ih. 

PER  STIRPES.     Bee  Detisb,  19,  30,  21  ;  DlSTBiBUTIOK,  3. 

POWERS. 

I.  A  devise  of  so  much  of  the  testator's  estate  as  may  be  sufficient  for 
the  maintenance  of  the  devisee  during  bis  life,  "he  having  fnll 
power  to  sell  and  convey  any  and  all  of  my  real  estate,  at  any  lime, 
if  necessary  to  secure  such  maintenance,"  does  not  {pve  to  the  devi- 
see the  right  to  mortgage  tbe  estate  in  fee.  Eoyt  t.  Jaqriet,  167 
3.  Testator  devised  certain  real  estate  to  six  persons  by  name,  after- 
wards designating'tbem  execators,  in  trust  to  sell  the  same  on  such 
conditions  as  they  saw  fit,  and  invest  the  proceeds.  Only  three  of 
the  executors  qualified.  Held,  that  they  had  full  authority  to  exe- 
cute the  power.  DeSa'jUhre  v.  Lyoja,  205 
Set  DsvlsB,  IS. 

POWER  OF  ALIENATION. 

1.  The  absolute  power  of  alienation  of  real  estate  may  be  suspended 
during  tbe  minority  of  a  minor,  indicated  in  tbe  instrument  creat- 
ing Ibe  suspension,  and,  in  such  case,  the  suspension  will  cease  with 
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tbe  death  of  tbe  minor  before  coming  to  m^oritj.    Simpion  t. 
ftwi,  87 

%.  A  testftlor,  who  died  lenving  Are  minor  childraiijdGrisedhia  real  eaUt« 
in  frost  1p  collect  the  rents  and  proSta,  and  appi  j  them  to  the  rapport 
of  bts  widow,  and  the  rapport  and  edacation  of  his  children,  with 
power  in  tbe  trustee  to  Bell  a  dasigoated  part,  the  will  containing 
these  clauses:  "It  is  my  desire  that  no  division  of  the  balance  of 
m;  real  estate  shall  be  made  amongst  mj  children  until  the  jonng- 
est  child  shall  become  of  lawful  age.  *  *  *  When  mj  joungest 
child  shall  become  of  lawful  age,  aU  the  rest  and  residue  of  my  real 
estate  and  personal  property,  wheresoerer  Bituat«d,  shall  be  eqnally 
divided  between  my  said  wite  and  our  children,  share  and  share 
alike,"  etc.  Eeld,  that  by  the  words  "youngest  child,"  is  meant 
not  the  youngest  child  which  shall  live  to  majority,  but  tbe  yoting- 
eet  child  living  when  the  will  took  effect  at  the  death  of  tbe  testa- 
tor; that  the  suspension  of  the  power  of  alienation  depended  pn  the 
minority  of  such  child,  and  would  terminate  on  auch  child  coming 
of  age,  or  at  his  death  before  coming  of  age,  and  that  such  suspen- 
sion is  valid.  lb. 
.  8.  H.  died,  seized  of  certain  premises,  leaving  a  widow,  foot  daughters 
and  several  grandchildren,  the  children  of  two  of  the  daagbl«rs, 
him  surviving.  He  left  a  will,  by  the  first  clause  of  which  he  gave 
his  widow  the  use  of  all  his  real  and  personal  estate  during  her  liie. 
By  the  second  clause  he  gave  the  income  arising  from  bis  estate  to 
hiH  four  daughters,  "to  be  divided  between  them,  share  and  share 
alike,  during  their  and  each  of  their  respectire  natural  life,  re- 
maindcr  to  their  respective  children,"  their  heirs,  etc.  Held,  that 
the  design  of  the  testator  was  to  give  successive  life  estates,  first  to 
his  wife,  then  to  his  daughters,  with  remainder  in  fee  to  their  chil- 
dren; that  the  gift  of  tbe  income  to  the  daoghters  was  equivalent 
to  a  devise  to  them  of  a  life  estate  in  tbe  land ;  that  such  devise, 
although  embraced  in  a  single  clause,  waa  a  devise  to  each  of  the 
daughters  in  severalty  of  a  life  estate  in  one-fourth  part  of  the  prop- 
erty deviaed ;  that,  therefore,  on  the  death  of  the  widow  and  of  any 
daughter  of  the  testator  leaving  children,  Ihe  remainder  in  fee  as  to 
her  one-fonrlh  part  would  immediately  vest  in  poasesdon  in  her 
children ;  and  so,  that  there  was  no  illegal  suspension  of  the  power 
of  alien alioa.  Monarque  v.  Monarque,  4M 
4.  The  future  contingent  interests  of  nnbom  issue  of  any  of  such  daugh- 
ters would  not  be  cut  off  by  a  judgment  in  partitioo  not  noticing 
their  Hghta  noi  by  a  pdor  judgment  taken  practically  by  consent 
in  an  action  to  construe  tbe  will  which  also  ignored  their  rights.    Ih. 

PRECATORY  WORDS.    Set  Trust,  6. 


i  by  Google 


PRESDMPTIONS.  Set  AsT&KCEiiBirr.  6;  Attbstatiok  Claosb;  Eti- 
DBHCB,  17,  19,  20,  24,  27,  48;  Execution  of  Wnx,  5;  Bbtoca- 
TTOW  OF  Wiu.,  8. 

REAL  ESTATE.     8m  AjTEit-AcquiRED  Rsal  Estate;  Pathkut  of 

DxBTS ;  Bale  of  Reaij  Estate  of  Deceabbd. 
RE-EXAMINATION  OF  PROBATE. 
The  providon  of  Genersl  Statutes,  chap.  ITS,  Bee.  7,  that  "  any  party  in- 
terested may  have  the  probate  of  any  will  which  has  been  proved 
withont  notice  re-examined,  and  the  will  proved  in  solemii  form 
before  the  Conrt  of  Probate  at  any  time  within  one  year  of  Bach 
probate,  if  no  appeal  from  Bitch  probate  has  been  prosecuted  before 
the  Supreme  Court."  means  that  the  proceedings  for  re- examination 
must  be  commenced  within  one  year,  bat  it  does  not  require  their 
entire  completion  within  that  time.    Stswart  r.  Barriman,  9S 

RELEASE. 
A  release  of  all  interest  in  an  estate  executed  by  a  legatee  to  the  testa- 
tor in  his  lifetime,  and  to  other  leji^teee,  for  a  money  consideration 
pud  him  by  the  testator,  is  a  nallity.    AlUn  v.  AUea,  47ft 

REPUBLICATION. 
A  codicil  duly  executed  operates  as  a  republication  of  the  will  to  which 
it  rerers,  bo  far  as  not  changed  by  the  codicil.    Bivwn  t,  Olari, 

510 
Bfe  Capacttt,  3, 
REVOCATION  OF  PROBATE. 

1.  Probate  Courta  cannot  divest  or  decide  on  rights  of  property  vested 

uuder  proceedings  valid  on  their  face.     Betanfon  v.  BivaiuOTi,  461 

2.  Where  the  execution  of  a  will  has  been  conclumvely  established  and 

it  has  bees  regularly  probated,  and  a  later  will  is  afterwards  pro- 
duced which  does  not  revoke  the  former  one  in  terms,  the  question 
of  revocation  cannot  be  determined  in  a  mere  proceeding  for  the 
probate  of  the  later  will  if  there  in  an;  room  fur  a  dispate  as  to 
Gonstraction.  And  if  probate  is  allowed,  the  former  probate  should 
be  left  to  stand  for  what  it  is  worth,  and  ita  effect  may  be  decided 
elsewhere.  16. 

REVOCATION  OF  WILL. 

1.  The  testator  signed  bis  surname  to  the  will  in  the  presence  of  two 

witnesses,  his  given  name  havinj;  been  previously  written  in  bj  the 
draflBman.  Sabseqacntly  noticing  he  bad  only  signed  a  part  of  hia 
nnme  be  called  in  two  other  witnesses,  bad  his  former  Btgnature 
erased,  nod  re-executed  the  will;  A«U,  these  facts  did  not  show  any 
revocation  of  the  instrament.    Ii'rear  v.  WilliaTOt,  83 

2.  Where  the  will  was  in  the  posseiaion  a?  the  testator  himself,  and  it 

cannot  be  found  after  his  death,  it  will  be  presumed  to  have  been 
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revoked ;  bat  this  ie  n  natural  presumptioii  which  ma?  be  rebutted. 
Foiter'i  Appeal,  48S 

See  Btidkhcb,  43. 

SALE  OP  REAL  ESTATE  OF  DECEASED. 
At  a  guardian's  aale  the  real  estate  was  bid  in  b;  one  H.,  and,  after  the 
sale  was  confirmed,  the  real  estate  was  conveyed  by  the  guardian  to 
him.  About  six  months  after,  H.  convejed  the  property  to  the 
guardian.  Both  deeds  were  recorded  on  the  same  da;.  Btld,  that 
this  alone  was  not  sufficient  to  charge  a  purchaser  from  the  guard- 
ian with  notice  that  the  propert;  was  bid  in  for  the  benefit  of  the 
guardian.  If,  at  a  sale  of  real  estate  by  an  executor,  adminiBtretor, 
or  guardian,  be  purchaeea  through  another^  or  is  interested  in  the 
purchase  of  the  real  estate,  contrary  to  tJen.  St.  1878,  c.  57,  §41,  the 
sale  is  not  absolutely  void,  but  is  only  voidable  by  the  parties  in- 
terested in  the  estate  sold,  and  cannot  be  avoided  by  them  as  againat 
a  Jona  ^i^a  purchaser.      WhiU-v.Jgelin,  147 

TRUST. 

1.  Testator  devised  all  liis  estate  to  his  executors  iu  trust  with  power  of 

sale,  and  out  of  the  proceeds  or  income  to  pay  his  widow  an  annui- 
ty during  life  "in  lieu  of  all  dower;"  the  residue  of  the  estate  was 
devised,  oce-tliird  to  his  wife,  one-tliird  to  hia  nephew,  and  the  bal- 
ance to  his  executors,  "  to  lie  divided  by  them  among  such  Roman 
Catholic  charities,  iustitutions,  schools  or  cliurclies,  in  the  city  ot 
New  York,"  as  a  majority  of  the  executors  should  decide,  and  in 
such  proportions  as  they  should  think  proper.  Held,  that  as  there 
were  organizations  of  the  class  specified,  ascertainable  and  capable 
of  taking,  the  devise  to  them  was  not  voiil  for  uncertainty ;  the 
power  given  the  executors  to  designate  the  beneficiaries  and  thdr 
shares  was  valid ;  the  executors  were  limited  to  such  corporations 
as  were  capable  of  taking;  that  there  was  an  equitable  conversion 
of  testator's  real  estate.    Pvteer  v.  Cauidy,  368 

2.  It  seems  that  bad  there  been  a  failure  to  make  a  aelection,  the  conrt 

would  bsve  power  to  decree  the  execution  of  the  trust.  lb. 

8.  Also,  held^  that  the  widow  of  the  testator  was  entitled  to  one-third 
of  the  whole  residuary  estate,  including  one-third  of  the  sum  set 
apart  and  invested  to  produce  the  annuity;  that  the  provision, 
giving  to  her  a  third,  was  not  inconsistent  with  the  provision  pro- 
viding for  an  annuity,  but  was  a  gift  in  addition  to  it.  lb, 

4,  A  testator  directed  his  executors  within  two  years  after  bis  death  to 
invest  the  sum  of  $3,000  "  in  such  stocks  or  other  productive  prop- 
erty as  they  may  deem  advisable,  in  (heir  names  as  executors,''  for 
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the  benefit  of  his  graDdaon,  the  tmst  rund  to  be  paid  over  to  the 
gnukdson  when  fwentj-fiTe  jeare  of  age.  Carpenter  v.  Carpen- 
ter, 448 
H.  The  executors,  within  the  tine  limited,  opened  an  accoant  in  their 
hooka  in  which  they  charged  themaelTea  aa  trustees,  and  credited 
the  grandson  with  $5,000.  Thej  iuTested  this  sum.  in  three  Unitfid 
States  7-80  coupon  bonds,  and  two  conpoa  bond;]  of  the  State  of 
Shode  Island.  These  bonds  they  put  into  an  envelope,  labelled 
"  Investment  of  five  thousand  dollars  for  "  the  gnndson,  with  the 
date  of  the  purchaae,  pot  this  envelope  into  a  tin  box,  and  put  the 
tin  box  into  the  vault  of  a  bank  in  Providence. 

Held,  that  by  these  acts  of  the  ezecutore  the  trust  for  the  grand- 
son wfa  properly  and  legally  constituted.  lb. 
6.  The  will  of  F.  disposed  of  his  property  as  follows:  "I,  •  •  *  pie 
and  bequeath  all  my  property,  real  and  personal,  to  my  beloved 
wife,  Mary,  only  requesting  her,  at  the  close  of  her  life,  to  make 
Bnch  disposition  of  the  same  among  my  children  and  grand-chil- 
dren as  abatl  seem  to  her  good."  Ueli,  that  the  gift  to  the  wife 
wsaabsolnte;  that  the  concluding  words  being  merely  worda  of 
suggestion,  not  of  direction  or  command,  did  not  create  a  trusL 
Foote  V.  WhUmore,  877 
SmDetise,  8;  Leoaci,  S:  PERPErnnr. 

TRUSTEE. 

1.  The  will  nominated  O.  aa  executor,  and  then  provided  for  certain 

trusts  to  be  Executed  by  "  said  executor,"  without  any  worda  to 
show  an  intention  that  the  trust  should  vest  in  any  other  person 
who  might  be  appointed  executor.  &ld,  that  the  trust  vested  in 
0.,  and  not  in  the  office  of  executor,  and  that  a  codicil  added  to  the 
will  in  these  words,  "I  hereby  nominate  and  appoint  John  B.Cook, 
of  the  city  of  Bt  Paul,  aa  a  co-executor  of  said  will,  and  desire  that 
the  said  Harvey  Officer  and  John  B.  Cook  may  be  appointed  aa  ex- 
ecutors of  the  said  last  will  and  teatament,"  does  not  make  Cook  a 
co-truetee  with  Officer  in  the  trusts  crested  by  the  will.  Simpua 
V.  Cook,  37 

2.  Where  one  is  both  executor  of  a  will  and  trustee  tliereunder  of  a  leg- 

acy ^ven  by  the  will,  his  receipt  of  the  legacy  vests  the  fund  in 
him  aa  trustee,  and  bis  co-executor  is  no  longer  liable  for  It  An- 
derton  v.  Earlt,  472 

8.  Where  A.  and  B.  were  appointed  executors  of  a  will  and  trustees 
thereunder,  and  B.  qualified  aa  executor  and  accepted  the  trust, 
and  then  A.  qualified  oa  executor  and  paid  the  trust  money  to  B., 
taking  his  receipt  therefor  as  truatee:  Held,  that  this  was  not  only 
evidence  that  A.  had  not  accepted  the  trust,  but  was  also  conclu- 
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tin  eridence  that  be  had  repudiated  it,  and,  conseqnentlf,  that  A, 
wa«  not  liable  to  account  to  the  eeitvi  qtte  tnuti  for  the  trnst  fond 
paid  to  B.  lb, 

4,  Where  one  ia  appointed  by  the  will  both  execntor  and  tnutee,  the 

mere  &ct  that  be  qualified  as  executor  ia  not  proof  that  he  accepted 
the  trosL  li. 

trHDtJE  mPLTJENCE. 

1.  Tbecoart  propcrlyiDstmctedtbejaryfhat  if  the  "testattixwaaaged 
and  had  an  impaired  mind  and  memot;,  although  ahe  might  not  be 
legally  iDcompetent  to  make  a  will,  ;et  a  will  of  auch  person  ought 
not  to  be  auBtaioed  unleea  it  appeared  that  such  diepodtion  of  prop- 
erty had  been  fairly  made,  and  emanated  from  a  free  wili,  without 
the  interposition  of  others,  and  accorded  with  intentions  prerioualy 
expressed  or  implied  from  fomily  relations.     Will^  Amei,  35 

3.  The  couBtraint  which  will  avoid  a  will  must  be  one  operating  in  the 
act  of  making  the  will.     Wainwrifht'i  Appeal,  48 

3.  Proof  of  the  unlawful  cohabitation  of  testator  with  a  woman  repre- 
sented by  him  as  his  wife,  with  evidence  that  bIig  ha'd  falsely  ac- 
cused him  of  having  aednced  her,  is  not  of  itself  sufficient  evidence 
to  support  an  allegation  of  the  exercise  by  her  of  undue  influ- 
ence. Ih. 

i.  Instructions  as  to  Uie  competently  of  the  testator,  and  proof  of  nndne 
influence,  considered  and  approved.     Will  of  C/mvey,  90 

5.  Where  a  testator,  leaving  an  estate  of  $14,000,  with  no  family,  made 

a  will  flve  days  before  his  death  and  while  suffering  from  severe 
disease,  by  which,  after  giving  two  of  hia  brothers  (1,000  each, 
$1,000  ia  certain  other  relatives  and  $1,000  to  a  friend,  be  gave  the 
residne  of  his  estate  to  a  church  in  the  town  where  be  lived ;  and  it 
appeared  tbat  the  will  was  drawn  by  H.,  who  waa  a  vestryman  of 
the  church,  and  who  was  the  only  person  who  couversed  with  him 
on  the  subject,  and  who  was  also  made  sole  executor;  that  three 
brothers  and  a  sister  of  the  testator  lived  within  a  few  miles  of  him 
and  were  not  notified  of  hia  being  dangerously  ill  nntil  shortly  be- 
fore his  death  and  after  the  will  waa  executed;  that  H.  was  deeply 
interested  in  the  welfare  of  the  church  and  a  liberal  contributor  to 
its  support;  that  he  and  another  vestryman  were  two  of  thewit- 
neasea  to  the  wili,  and  a  brother-in-law  of  H.  the  third  witness;  and 
that  the  will  described  certain  half  nephews  and  a  half  niece  of  the 
testator  as  his  brothers  and  sister; — it  was  held  that  the  circnmstancea 
were  such  as  to  create  a  suspicion  of  undue  influence,  which  might 
be  considered  by  the  jury  without  any  direct  proof  of  such  iuflueuce, 
and  to  require  explanation  on  the  part  of  the  persons  propounding 
the  will.    Brake'*  Appad,  227 
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DUDUE  INFLUENCE— ««Iini«ii 
9.  It  it  not  neceaaai;  th&t  the  exercise  of  andne  Inflaence  shall  be  proved 
to  the  BatiafactioQ  of  the  juiy.  It  is  sufficient  that  the;  shall  b&- 
liere  from  the  evidence  that  each  fnflnence  vas  poseessed  and  ese^ 
dsed  bj  some  person  or  petsons,  and  the  free  agenc;  of  the  testator 
thereby  subordinated  to  his  or  tbeir  will.  MBton  t.  Bunter,  631 
8m  EnDXHOK,  1,  D,  7, 8, 13, 16,  aS. 

WILL. 
1.  Where  the  will  of  a  testfttriz,  otherwise  properly  execatcd,  refers  to 
the  will  of  her'  late  hnsband,  and  so  describes  it  as  to  leave  no 
doubts  of  its  identit;,  and  adopts  the  provitiooB  therein  contained : 
Beld,  that  it  becomes  a  part  of  sach  will,  and  should  be  considered 
in  constniiog  its  proviuons.     Oerritk  v.  Oofith,  59 

S,  Testatrix  owned  an  annuity  of  (3,300  per  snnnm  for  life  payable  to 
her  in  money.  At  ttie  time  of  her  death,  there  was  due  tu  her  a 
pioporUon  ot  this  anonity  amounting  to  $1,008  22.  She  died  in 
November,  1806,  leaving  a  will  in  which,  after  giving  pecuniary 
legades  amounting  in  all  to  $600,  she  declares :  "  It  is  my  wish  that 
after  the  payment  of  my  debts  and  funeral  charges,  should  there  be 
a  balance  left  in  tbe  hands  of  my  executor  to  be  hereinafter  named, 
that  said  balance  of  money  shall  be  equally  divided  between  my  two 
children,  E.  S.  and  B.  B."  The  testatrix  left  Burvlviug  her  five 
grand-children,  the  children  of  a  deceased  daughter,  who  are  not 
named  in  the  will.  At  the'  time  of  making  her  mV,  the  testatrix 
irte  entitled,  under  the  residuary  clause  of  the  will  of  her  late  hus- 
band, ss  the  same  was  construed  after  1-er  death  by  this  court,  to  a 
valuable  share  or  interest  in  the  buildings  and  grounds  constituting 
Bamum's  Hotel  property.    Held, 

That  the  will  operated  only  to  dispose  of  the  money  belonging  to 
the  testatrix,  arising  from  her  annuity,  and  that  she  died  intestate  of 
all  Iter  interest  and  estate  in  the  hotel  property.  Stannard  v.  Bar- 
num,  160 

8,  In  order  to  avoid  a  will  for  ancertaintj,  it  must  be  incapable  of  any 
clear  meaning.     SUteart  v.  Stewart,  108 

4,  Deceased  executed  a  writing  in  which  he  declared  "I  do  hereby,  on 

and  after  the  day  of  my  death,  by  this  will,  grant,  convey  and  as- 
sign "  certain  real  estate  to  m;  son  and  hie  heirs.  This  instrument 
was  sealed  and  attested  by  two  witnesses,  but  never  delivered.  On 
the  same  day  the  son  executed  an  agreement  with  the  father,  by 
which,  in  consideration  of  the  benefits  of  a  certain  will  of  his  &ther's 
in  reference  to  the  land  described  in  the  first  instrument,  he  sgreed 
to  support  his  father  during  life ;  held,  that  the  first  writing  should 
be  admitted  to  probate  as  the  will.    MilUr  v.  Holt,  190 

5.  No  particular  form  for  a  will  is  required.    The  qaestion  is  one  of  in- 
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tention  to  be  ^fathered  Troin  the  langnige  naed.    ArTottrang  v.  Arm- 

6.  An  instrament  commeocing,  "Rdow  oil  men  b;  these  presents,"  and 
ending,  "This  convejance  to  hare  effect  from  and  after  mj  death," 
is  a  TCJIl.  lb. 

1.  If,  upon  the  face  of  the  will,  it  is  apparent  that  It  has  been  altered 
in  a  material  prOTJsion,  and  evidence  is  ofiered  tending  to  show  that 
such  alteration  was  made  rince  its  executioo,  as  well  aa  to  sbow  that 
it  was  made  before;  it  ia  the  duty  of  the  fur;,  in  case  the  will  is 
established,  to  determine  the  question  in  dispute,  and  establish  the 
will  as  it  read  when  executed.    Haynu  v.  Haymt,  368 

8.  If  it  appears  that  such  alteration  was  made  before  exec ation,  then  the 

paper  writing,  as  it  reads  after  such  alteration,  is  the  will;  if  made 
after  SDcb  execution,  and  such  alteration  does  not  invaiidale  the  in- 
strument, then  the  jury  should,  by  special  verdict,  establish  the  will 
.    as  it  read  before  such  alteration.  lb. 

9.  By  a  will  made  November  ISth,  1866,  the  testatrix  devised  all  her  £»• 

tate  to  her  hnsbaDd,  in  fee.  In  January,  1876,  she  and  ber  liusband 
being  aboat  to  travel  abroad,  she  made  a  will,  begionlDg  with  the 
words,  "  In  case  of  anything  happening  na,  I  would  wish,"  Ac, 
and  devising  her  estate  to  her  sister.  Held,  that  the  second  will 
wsH  contingent;  that  the  contingency  provided  for  was  not  the 
death  of  her  husband  before  herself,  nor  the  death  of  both  by  the 
same  accident,  but  was  the  death  of  both  while  upoii  their  travels. 
Cowlty  v.  Knapp,  890 

10.  An  instrument  in  the  form  of  a  letter  held  to  be  a  valid  will.       lb. 

See  Capagitt;  Execution;    Lost  Well;    Republecatioh ; 
Rbvocatiok. 
WITNESS. 

1.  Where  the  note  sought  to  be  charged  on  the  executor  had  been  given 

by  bis  wife  to  deceased,  for  land  transferred  to  her  by  the  latter,  he 
cannot  testify  to  anything  occurring  in' testator's  lifetime  tending 
to  invalidate  the  note,  so  long  as  he  holds  the  lands.  Troap  v. 
Site,  18 

2.  The  sanity  of  the  testator  may  be  established  by  witnesses  other  than 

the  subscribing  witnesses.     Frear  v.  Williami,  85 

3.  The  fact  of  signnture,  or  the  formal  executiou  of  a  will,  as  distin- 

guished from  its  acknowledgnrant  or  adoption,  may  be  shown  by 
testimony  other  than  that  of  the  subscribing  witnesses.  WiU  of 
Convey,  90 

4.  An  executor  aud  his  wife  are  competent  attesting  witnesses,  unless  he 

takes  some  beneficial  interest  under  the  will,  but  bis  fees  and  com- 
missions are  not  such  interests  as  to  disqoatify  either  of  them. 
Sttaarl  v.  ffarrimnn,  W 
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0,  Where  testator  made  a  residuary  derise  of  his  estate  to  a  church, 
fuorawhether  twoof  itsTCBtrymeDwere  competent  Tritncases  to  tbe 
will.    DraMt  Appeal,  3£7 

6.  The  probate  of  a  will  is  not  dependent  on  the  recollection  or  veracity 

of  a  subitcribing  witness.    Eayiui  v.  Eayne$,  36S 

Al^tt  T.  ASjott,  836 

7.  Snbscribiiig  witoeEseB  to  a  will  are  presumed  to  have  had,  when  sign- 

ing, full  knowledge  of  what  they'  were  doing;  and  if  dead,  their 
attestation  when  proved  is  prwna  facie  evidence  that  everything  waa 
done  as  it  ought  to  he.  But  in  contested  cases  the  regularity  of  the 
proceedings  ia  open  for  general  testimony.  lb. 

8.  Comp.  L.  §  4SS9  does  not  require  all  the  sabacribing  witnesBes  to  be 

sworn  on  a  contest  of  a  will,  though  it  possibly  implies  that  they 
shonld  be  so  sworn  in  the  Probate  Court  But  the  failure  to  produce 
them  in  the  Circait  Court  on  an  appeal,  if  within  the  jurisdiction 
and  easily  reached,  would  be  a  suspicioas  circumstance.  lb. 

S.  It  is  not  necessary  that  a  witness  to  a  will  shonid  know  that  it  is  a 
will.  The  object  of  his  attestation  ia  that  he  may  be  able  to  testify 
that  the  testator  pot  bis  name  upon  the  identical  piece  of  paper 
upon  which  he  puts  his  own.     Canada'*  Appeal,  1 

WdlofnaLe,  8S2 

10.  The  executor  ia  a  competent  witness  to  eetablish  a  will,  except  aa  to 
transnctiona  with,  or  statements  made  by,  his  teatator.  K«y  v.  Hol- 
loaay,  860 

11.  An  hei^at-law,  who  is  disinherited,  is  a  competent  witness  in  sup- 

port of  the  will,  by  which  be  is  disinherited.  BmaXUn  v.  BmalUy,  666 
la.  Bo,  when  though  a  legatee,  his  legacy  is  conceded  to  be  lees  than  hia 

interest  in  the  estate  as  heir.  lb. 

IS.  One  receiving  a  trivial  legacy  under  a  will,  by  which  he  is  deprived  of 

a  larger  estate  as  heir,  is  not  to  be  regarded  as  beneficially  interested 

nnder  the  same,  so  tliat  he  cannot  be  an  attesting  witoesa  thereto,  lb. 
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